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ABSTRACT

This study is about the effectiveness of the lawctiob sexual violence against
children (SVAC) in Zanzibar. Studies have shownttlsgxual violence against
children incidence is increasing. The research aiaged at finding the available
shortcomings or gaps in the laws and poor enforoerokthe laws. Other factors
that contributes to the predominance of SVAC in Zbar that prevent the
effectiveness of laws in combating it. The researokxamined the national and
international legislation pertaining SVAC for tham of assessing its effectiveness

in curbing sexual violence against children in dbae

This study is a combination of both qualitative ajéntitative methods which was
meant at enabling collection of detailed informatiabout the problem. The

researcher used interview guides and questionnasdsols of collecting detailed

information from the respondents. The method ofpdarg used in this study is non-

probability.

The study findings reveal various gaps for handfiagual violence against children
in the country. Consequently, Zanzibar's legiskatitmes not define sexual violence.
On the contrary, those provisions formulated dodustinctly address SVAC and the
marital rape is legalized in Zanzibar laws. Thexists a practise of rapist marrying

the victim as the means to avoid the rape charbe.law is silent on this practice

which leads the trauma to the victim. Also the gtuelreals that there is a practice of
unofficial compensation arrangements between tbinvior victim’s family and the

assailant intended to replace criminal justicesesys

Therefore the researcher recommends that the lasvddsbe reviewed and amended
to addresdacunaeas revealed by the study. Above all, it shouldvaltbe private
criminal investigation so that the cases and ewdeof the cases will not be
hampered. There is also a need to develop a réspeettional policy guideline for
the child victim of sexual violence for medical fessionals, police investigators,

prosecutors and institution concerning with sod&alelopment.
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CHAPTER ONE
INTRODUCTION

1.1 Introduction.

In Zanzibar, as many parts of the world, violengmiast children is a serious
problem. Violence against children is critical @tbn of human rights; social and
public health issue as well as its consequenceseattevastatiriy No country is
immune, whether rich or poor. Violence erodes tineng foundation that children
need for leading healthy and productive lives, wiothtes the fundamental right of
children to a safe childhoddViolence against children is never justifiable it
inevitable. If its underlying causes are identifiadd addressed, violence against
children is entirely preventabfe.

The Convention on the Rights of the Child (CRCY)estahat all children have the
right to be protected against all forms of violenegploitation and abuse, including
sexual abuse and sexual exploitation. The shori@rgiterm consequences of such
violence are severe, not only for those who expegehe violence, but also for the

families and communities, and constitute a critgzadietal concerf.

According to the World Report on Violence and Heatthild abuse or maltreatment
“...constitutes all forms of physical and/or emotibilatreatment, sexual abuse,
neglect or negligent treatment or commercial oreptbxploitation, resulting in
actual or potential harm to the child’s healthvawal, development or dignity in the
context of a relationship of responsibility, trust power.® This definition
encompasses physical, emotional and sexual formsiadénce. There is little
accurate data on the prevalence of violence agahiktren worldwide. Available

information, however, including the United NatioBgcretary-General's (UNSG)

! Violence against children in Zanzibar 2011 Extérpm a National Survey on Violence Against
Children in Tanzania 2009 pg3
% ibid
%ibid
*RuyanD,wattanC,lkedaR,Hassan,F,andRamiroL. Childiseéband Neglect by parent and Other
Caregiverss.in world Report on Violance and HeaKhugEG, Dahlberg LL,Mercy JA, Zwi
AB,AND Lozano R,Eds.Geneva :World Health Orgatia;2002
® ibid
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World Report on Violence against Children (VAC, B)Oindicates that violence
against children is a major problem that existosercountries. A study on child
disciplinary practices at home, with data from 8% land middle income countries,
indicates that on average, three in four childretwieen the ages of 2 and 14 were
subjected to some kind of violent discipline wittoma often psychological than
physical. While almost three fourths of children pesence psychological

aggression, about one-half experience physicalspument

The calamity of sexual violence is particularly Siéme. The data generated by
World Health Organisation (WHO) shows that manysgihild under the age of 18
experience sexual violence involving physical contaan boys child. “The 2005

WHO Multi-Country Study on Women’s Health and Domned/iolence against

Women found that between 1% and 21% of women sen/experienced sexual
abuse before the age of 15. A 2007 national precalsurvey in Swaziland found
that approximately 1 in 3 females experienced ston@ of sexual violence as a
child. Fewer studies exist on sexual violence &gjaiboys and some other
International studies suggest that between 3% &%d @& men have experienced

some form of sexual abuse during childho®d”.
1.2 Back ground of the problem

SVAC includes acts or threats of such harm or swife coercion or arbitrary

deprivation of liberty whether occurring in pubtic private life. It constitutes one of
the most widespread human rights abuses and pluditth problems in the world
today. Simultaneously, SVAC has deeper and broadeial effects including

negative social development of children in the letvadds, break-up of the families,
disintegration of social fabric of affected comntigs and the well being of society
as a whole. SVAC occurs in many places and lewelsh as in families, schools,

religious institutions and in other aspects of camity life.

® Op.Cit. RuyanD,wattanC,lkedaR,Hassan,F,andRamiroL.
Violence Against Children in Zanzibar Excerpt framNational Survey on Violence Against
Children in Tanzania 2009 page 5
8 .
Ibid



Globally, SVAC received great attention with thesgage of the Convention on the

Elimination of All Forms of Discrimination againgfomen (CEDAW) in 1979.

The United Republic of Tanzania is the producthef tinion of two sovereign states
called the United Republic of Zanzibar and the Rdipwf Tanganyika conducted
on 26" April 1964. Both states by uniting and formingennstate have surrendered
their treaty making power to the United RepublicT@inzania. But the concern of
union matters are only which enumerated in thechesi of union and has been
appended in the schedule of the constitution ofuthiéed republic of Tanzania of
1977.

The said Constitution provides clearly that allamiand non-union matters of
Mainland Tanzania shall be under the exclusive sgliction of the union

Government and non-union matters for Zanzibar shmdl under exclusive
jurisdiction of Revolutionary Government of Zanzib&anzibar is bound by all
Conventions ratified by the Union Government. Epalt of the United Republic of
Tanzania has its own High court and that saveherdecision of the High court of
Zanzibar, on matters emanating from the Chief KadBourt, all appeals from the
High Court of Zanzibar and the high court of Tanadres on the on the court of

appeal of Tanzania which is the final appellatercou

In 1989 The Convention on the right of child (CR&s adopted and opened for
signature ratification and accession by GenerakeAssy resolution 44/25 of 30

November 1989. It entered into force dff September 1990. Tanzania ratified the
Convention on the Right of a Child in 1991, withoeservation. In accordance with
CRC vividly explains that each state ratifying ocading to the convention after the
depositing of thirtieth day. It shows that on being ratified by the Union

Government, Zanzibar is automatically bound.

%Article 49 of CRC of 1989



The Convention on the Rights of the Child (CRC}estahat, all children have the
right to be protected against all forms of violenegploitation and abuse including
sexual abuse and sexual exploitatforiThe United Nations Convention on the
Rights of the Child (CRC) is an international tsetitat legally obligates nations to
protect children's rights. Articles 34 and 35 of t6RC require states to protect
children from all forms of sexual exploitation amséxual abuse. This includes
outlawing the coercion of a child to carry out saxactivity, the prostitution of

children, and the exploitation of children in ciegtpornography. States are also

required to prevent the abduction, sale, or triiffig of children.

Not only that but also the African Convention isregional instrument that has
include child protection from sexual abuse to tkxéemt of torture, inhuman or
degrading treatment. The gist has been enumeratder article 16 (1) and (2).

1. “States Parties to the present Charter shall takedsfic legislative,
administrative, social and educational measuregrmect the child
from all forms of torture, inhuman or degrading dtment and
especially physical or mental injury or abuse, met)l or
maltreatment including sexual abuse, while in theecf the child.

2. Protective measures under this Article shall ineueffective
procedures for the establishment of special momtprunits to
provide necessary support for the child and forsthavho have the
care of the child, as well as other forms of preimn and for
identification, reporting referral investigationgatment, and follow-

up of instances of child abuse and neglect.”

The effect of these provisions is that it givesiiddal accountability to combat
SVAC, to avert and to act against it. The victinighe violence have the right to
take the perpetrator of SVAC to the court of lavat Mnly that, also he or she have
right to institute legal actions against the pulditicers who are responsible to
handle the cases if they do not maintain his/hgitsi Again, one after showing

cause can institute private proceedings upon leaeeurt.

1CRC Convention article 19



The promulgation of the Constitution therefore peisphasis on accountability in

the investigation and prosecution of SVAC cdses.

In Zanzibar, the concern with SVAC became the pulgienda in the past decade in
response to increasing sexual and other gendeedet@imes committed against
children. The subsequent arrest and incarcerafi@am® Bw. Kitangi who was long
suspected of defiling and sodomizing young childoeovided an impetus for civil

society organizations to deal with SVAC and GB\WWs in the local community.

Zanzibar Revolutionary Government has been takifigrdnt initiatives to curb the
problem of sexual violence against children in Zbaz For example the
establishment of The Children Act number 6 of 20tds a step in promoting
awareness concerning the international and natiguadielines and laws on

protection of children welfare.

Other initiatives include establishment of chilafaction unit under the department
of social welfare, health service in different hitsis in Unguja and Pemba,
strengthening and expanding suitable legal praiectior children and legal

consequences for offender. The government alsanu@# to increase on present

Gender and Children’s Desk supports among the Tea&olice Force nationally.

The establishment of the children court is on thkol a big step to on
implementing the law of safeguarding and protecthidren in Zanzibar; however,
till to date, the society has been very reluctanmeporting cases concerning SVAC.
Although the Government is performing its role tls a level in protecting children
who are the most vulnerable. children, have howewntinued to suffer from
different forms of maltreatment including sexuabdlence. On other hand, the cases
of sexual abuse against children are reported Eh&B offices, Police Stations,
Ministry responsible for women and children, andh4governmental organizations

dealing with children rights. Culprits of sexuablence against children have been

YDr ruth Aura (2014) “Situational Analysis and thedal Framework on Sexual and Gender-Based
Violence in Kenya: Challenges and OpportunitiestpWwww.Kenyalaw.org/get/6283
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charged in Courts but ended with being set freenfuir have of proof to support
allegations beyond reasonable doubt as requirethéyCriminal Procedure Act
2004, especially with the cases concerning withctiillren with disabilities and the
younger ones. In most cases, the prosecution gildetd establish a case against the

offenders which leads to charges being dismissed.

In 2009 the revolutionary government of Zanzibarried out for the first time a
national survey on the violence against childeZanzibar the study was guided
by a multi-sectoral Task force (MSTF) which was ot by the Ministry of social
Welfare, Youth women and children Development (MSWGD) and consisting of
government ministries the police and legal syst&éhe study was coordinated by
United Nations Children’s Fund (UNICEF) Tanzaniau@ty Office, with technical
guidance and assistance provided by Muhimbili Ursieg of Health and Allied
Science and the Centres for Diseases Control agdeRtion. The findings out of
survey indicated that sexual violence is a sigaificproblem that occurs at home,
school and in communitiéd. This report provides the magnitude and naturehef t
violence experienced by children in Zanzibar. ghtights the particular difficulties
of reporting and receiving services in cases ofuakwiolence and associated

negative health consequences.

The consequences of sexual violence against chilae debilitating and many such
as risk of HIV and other sexually transmitted dgsess damage to reproductive
organs. The psychological and social consequemeesgaally as devastating as the
prevailing stigma as often leaves children isolagd increasingly vulnerable. The
trauma a survivor experiences goes beyond her offarmg, also rendering great

costs to her family and community.

2/iolence against children in Zanzibar Excerpt framNational Survey on Violence Against
Children in Tanzania 2009 pg 17



1.3 Statement of the Problem

Significantly, Violence against children is not pragainst human right but also
negative health and social impact on children’settgyment. Many researches have
been done and it shows that, sexual violence i pevalent. It is also notable that
revolutionary government have taken various meastwecurb sexual violence
against children; for example, The Zanzibar Govemnihas taken several measures
for the purpose of making that Convention part ahZibar legislation. Number of
measures to protect children has been providedeweral laws of Zanzibar, for
example the introduction of bill of rights in the@stitution of Zanzibar 1984 as part
of the children’s protection rights in Zanzibaret@hildren’s Protection Act no.6 of
2011; and Penal Act 2004.

In other words, problem facing Zanzibar nowaday$iasv to make an enabling
situation to translate commitment into action, ioncert with real strategies to
remove unrelenting sexual violence against childied recognize effectiveness of
the law to curb sexual violence against childreiath institutional and community

level in the development of the country.

1.4 Hypotheses

i.  Sexual violence against children in Zanzibar is/\y@edominant.
ii.  The laws to curb sexual violence against childmenimeffective.
iii.  The laws to curb sexual violence against childmenpmorly enforced
iv. ~ Other factors that also contributes to the predamie of sexual violence

against children in Zanzibar.



1.5 Objectives of the Study

There is general objective and specific objectives.

1.5.1 General objective of the Study

The main objective of the research is to analysd @xamines the status and the

effectiveness of the law to curb sexual violencairgt children in Zanzibar

1.5.2 Specific objectives include:

1. To examine the predominance of sexual violencenagathildren in
Zanzibar.

2. To asses ineffectiveness of the laws in Zanzibautb sexual violence

3. To examine the law enforcement mechanism to sesual violence

against children

4. To examine other factors that contributes to trelpminance of sexual

violence against children in Zanzibar.
1.6. Literature Review

There are several writers, who have written abloaiti$sue of protection of children
in different aspects. However, the gap still remaas on the effectiveness of
measures to address the issue comprehensivelye Bnemany reports concerning
the protection of children’s rights in Zanzibar liteference to sexual violence

against children.

SVAC is a very predominant form of violence thahestforms of violence. This is,
however, not only in Zanzibar but even in other rtges in the world despite
various international and regional convections, aradional legislations being

enacted still the problem is persisting and indrepday after day.



The reporting by child victims is low. The 2011 Maial survey on the violence
against children documented the prevalence of physind sexual violence against
children (1 in 20 females and 1 in10 males expegesexual violence before the age
of 18 years and 60% and 70% respectively experienglysical
violence).Significantly over 60% never told anyai#ut their experience and less
than 15% received any support leaving perpetratae to continue to abuse
childrert®.

The GBV study established that High Court of Zaarilprove the prominent
occurrence of child sexual abuse Zanzibar. Recehisv that the children were
being sexually assaulted on a regular basis. V&timthese incidents are children
are of eight years up to sixteen years but martheh were twelve years. General
the perpetrators of the crime are people very chos¢he children, in a care
affiliation to the child like an uncle, madrasateacher, a neighbor, which may
clarify the fact that it takes a while before agrarbecomes aware of the crime being

committed** The gist also proves how SVAC in Zanzibar is pradnt.

World Health Organization states, “Action in schools is vital for reducisexual
and other forms of violence. In many countries xuaérelation between a teacher
and a pupil is not a serious disciplinary offennd policies on sexual harassment in
schools either do not exist or are not implementedecent years, though, some
countries have introduced laws prohibiting sexudations between teachers and
pupils. Such measures are important in helping iestal sexual harassment in
schools”.

Actually it is not only the teachers in schools wdmmmit sexual violence against
children the study also found that even childreromgnthemselves with different
ages commits the offence of sexual violence. Fangle there is one case where as

a child of 17 years molested a child of 13years.

13 0p. Cit.Violence against children in Tanzania pg8

salma maulid and Usu Mallya Study on GBV prevaleincZanzibar, Ministry of Labour, Youth
Women and Children Development 2007 pg 13

World Health Organization (200@eneva report, “World Report on Violence and Heéthap 6 —
Sexual Violence

9



“The child sexual abuse plaintiff's attorney Thor#asCifarelli*® has written that
children involved in the legal system, particulasictims of sexual abuse and
molestation should be afforded certain procedwsédguards to protect them from

harassment during the legal process.”

National Institute of Drug Abuséstudy found that "Among more than 1,400 adult
females, childhood sexual abuse was associatedimdtkeased likelihood of drug
dependence, alcohol dependence, and psychiatricddis. The associations are
expressed as odds ratios: for example, women wher@nced congenital sexual
abuse in childhood were 2.83 times more likelyufies drug dependence as adults

than were women who were not abused."

Joyce Mulam¥, “in women and children face serious social anltlical barriers to

legal redress. This is so because women and childre reluctant to use legal
remedy as they do not believe that they are edttteprotection, they are afraid of
additional violence from the perpetrator, they @ressured to avoid bringing shame
upon their family or where the perpetrator is aifprmember, jailing the perpetrator

may cut off the family’s economic suppoft".

“Laird Hunter suggest8 that people who use the legal system must betalgaide
themselves through a process that they understashda& appropriate places along
the way, they are able to recognize that they laaegal right or responsibility, so as
to enable them to exercise or assume it.” Legatdity also involves the skill to
know when a problem or conflict is a legal one amden a legal solution is
available; recognize how to take the necessargra¢ti avoid problems, and where
this is not likely, how to assist themselves prbpetnow how and where to find
information on the law, and be capable of findinfprmation that is easy to get to

them, know when and how to get appropriate legdj bave confidence that the

*eCifarelli, T.A.,Shielding MinorsLos Angeles Daily Journal, (October 10, 2001).
Y7Zickler, Patrick (April 2002). "Childhood Sex Abusecreases Risk for Drug Dependence in Adult
Women". NIDA Notes (National Institute of Drug Alg)sl7 (1): 5.
18 Joyce Mulama,Courts far from a safe heaven,aveilatp://ipnews.net/news.asp?idnews=36828
19 i

Ibid
2nttp://www.johnhoward.ca/document/litcou/englisage05.htm#Definition (accessed 13 February
2014)".
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legal system will provide a solution and realizee throcess clearly enough to

observe that justice has been ddhe.

From the above git it explains that understandinthe law helps in self awareness.
in order to have law which is effective to cuhle tsexual violence against children
then the society itself has to have knowledge efldw a to know their right and

responsibility and also what law provide to protiem.

Dr. Ruth Aur&® “argue that countries have dedicated themselves/éot and end

violence by ratifying international conventions ahekclarations, thus admitting the
seriousness of the problem. In spite of these tsffefolence against children is still
uncontrolled, therefore the need to continuousindeet research to expose the
hidden problem and propose strategies that sexakdnee against children should
be omitted, but also recommend how the survivors ba compensated and
supported. States have a duty to promote and pratkchuman rights and

fundamental freedoms of all citizens, and they memstrcise due diligence to
prevent, investigate and punish acts of violencairey women and children. The
state also has a duty to protect victims of anynforf violence, a responsibility for

which it ought to be held to account”.

Salma Maulid and Usu MulljAvere of the view that although existing laws reigti
sexual violence against children have some strongigions, they are deficient in
an enforcement mechanism to require institutiobakovance as envisaged under an
assortment of international, regional and natianatruments. Also in spite of the
attendance of a forceful legislation, reports ofusg crimes are still high while the
conviction rate for sexual crimes is low in Zanzib@ignificantly, legal frameworks
remain ineffective because children right continiee be analysed within the

religious background instead of being related &légal context.

“http://www.johnhoward.ca/document/litcou/englistgp@5. htm#Definition(accessed 13 February
2014)".

22 pr. Ruth Aura (2014) Situational Analysis and tregjal Framework on Sexual and Gender-Based
Violence in Kenya: Challenges and Opportunitiep:Htvww Kenyalaw.org/get/6283 ,“
pg27”(accessed on 10 Febuary 2015)

#salma and Usu (2007) GBV Incidence and Responséarinibar
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Also despite strong laws most of national-levelusdwiolence and GBV response
are inadequate that further warns that the sursiarabuse may be endangered
during or after a legal procedure something thay ratiect their readiness to
continue with the legal process. This is compountgdthe reality noted that
support service for victims of sexual violence anexistent, insufficient or
rejected®*

Kizito Makoye”® Stated that: Asha Abdul, a TAMWA activist, attribat

the increase in violent assaults against women noiraber of issues,
including the growing impunity of perpetrators “Tpelice are the main
obstacle; they do not do their jobs properly wiigndling rape cases.
That is why most victims are not willing to repdinese incidents,” she
says. As a result, many perpetrators are not elvarged or investigated
for their crimes. Cases are also dismissed on atarfumissing expert

witnesses e.g. health personnel not attending cmsdion to give their
professional opinion and also poor prosecution.

According to the Evidence Act Cap.5 of 2004 a Wsmattending to the court is
compellable or it is mandatory but the experierfuaas that some of them failed to
attend in court for different reasons and no acisaiaken against them thus why the

study reveals that where the law is there, it rjyoenforced.

“In June 2008 in Zambia the issue of teacher-stusexual abuse and sexual assault
was brought to the attention of the High Court ainibia where a landmark case
decision, with presiding Judge Philip Musonda, aedr 45million Zambian
Kwacha ($13,000 USD) to the plaintiff, a 13-yead-girl for sexual abuse and rape
by her school teacher.

Z4jullu (Al report 1997 )
5 Kizito Makoye Zanzibar's Rising Violence Againstonen article of Thursday, February 18, 2016
The Guardian Gazette
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This claim was brought against her teacher as es8peof authority” it was stated

that, "had a moral superiority (responsibility) ohés students®

“In the Catholic sex abuse cases, various RomahdatDiocese in United States
have paid out approximately $1 billion settling Heeds of such lawsuits since the
early 1990s. There have also been lawsuits invglthe American Religious Right.

Crimes have allegedly gone unreported and victireypressured into silencg.”

The researcher found that even in Zanzibar the S¢a&ges are not reported but they
solve out of court of law by paying the victim actim’s family some amount of

money.

In the United States growing awareness of childuakxabuse has sparked an
increasing number of civil lawsuits for monetarynmdages stemming from such
incidents. Increased awareness of child sexualeabas encouraged more victims to
come forward, whereas in the past victims oftert kiepir abuse secret. Some states
have enacted specific laws lengthening the appgbcstiatutes of limitations so as to
allow victims of child sexual abuse to file suitnsetimes years after they have
reached the age of majority. Such lawsuits canrbadht where a person or entity,
such as a school, church or youth organization, etesged with supervising the

child but failed to do so with child sexual abussuiting.

UNICEF report 200%® it has explained another type of sexual violengairest

children thus molestation. It has been reported ylwaing girls who leave their
villages in Tanzania at the age of 12 or 13 arented to most likely suffer physical
and verbal abuse and occasionally molestation apd by their employers. Child
molestation is a criminal offence but still the gifee is prevalent in Tanzania and

Zanzibar.

Z'wWhen A Girl Student Stands Up and Wins" http//ékipedia.org, 11, 2008(accessed on February
2014)
2™The Church Child Sex Abuse Scandal Widens anddds&p

ZUNICEF(2001) Analysis of the situation of Sexualplbitation of children in the Eastern and
Southern Africa Region.httpwww.unicef.org/events/yokohama/cse-east-southedincadraft. html.
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There is a lack of DNA facilities that would assistgathering forensic evidence in
cases relate to rape, illegitimate children, deféat etc. It was recommended in one
of the studies Ministry of Health and Social We#fdloHSW that should procure

equipment for conducting DNA tests in all major liefacilities >

After reviewing all above literatures the researcfmund that these literatures
confined only on explaining the poor legal redresSVAC , however, they have
failed to show the effectiveness of the laws in bating SVAC and the factors that
contribute to increase sexual violence and poaallegdress which is a gap the

researcher intend to show.
1.7 Significance of the Study

The study reveals tHacunaeof the present laws towards protecting childreairast
sexual violence and is also expected to draw recamaations for the Zanzibar

Government, and community at large.

Likely, provides knowledge and encourage Zanzilesopte to fight for the right of

children and against sexual violence against aildr

This research provide information that will be gfal in establishing National
Policy Guidelines for Victims of sexual violencer fimedical professionals, police
investigators, prosecutorial staff and institut@mncerning with social development,

aiming at making a consistent measures for sexakdnce cases.

Lastly it will be used as a reference materialtfa future researches in the similar

field or related disciplines

1.8 Research Methodology

The researcher applied the following methods taycaut the study; research
design, study area, study population, samplingriecies, research instruments, data

collection procedure and data analysis.

29 A myth or Reality(policy Brief No.3) Sexual AbuseZanzibar 2007
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1.9 Type of the Study

This study is a combination of both qualitative aantitative methods. These

methods were found to be useful for the purposlbécting data.

A qualitative method was used by the researcherottect detailed information
regarding the study therefore various documentsagtulsites were reviewed, under
this scope international and regional instruments @ational laws, text books and

journals were used as references.

The quantitative method was applied to gain insigid people's attitudes and
opinions. Therefore sample was taken from populatid the study and data

collected was analyzed to provide a clear pictdita® problem in hand.

1.10 Research Design

The researcher employed a descriptive survey methadis a method of collecting
information by interviewing or administering a qtiesnaire to a sample of
individuals. The researcher found this method tosbiable to this study for the

collection of detailed description of the studyhiritthe three regions of Unguja.

1.11Area of Study

This study was carried out in Zanzibar. Ungujaridlavas selected as an area of the
study; in fact the choice provided a clear pictaral reality of island Data was
gathered in three regions of Unguja namely Town &¥ektern Urban Region,

Southern and Northern Regions.

The researcher purposively selected Town and Westdyan region because most
of the public offices from which the researcher ipgbrmation were located in these
regions. These are; the Department of social welfAG Chamber, DPP office ,
Non-Governmental Organization in Zanzibar like AR ,ZLS, ZLSC, law

enforcement agencies (police).
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The researcher used research tools interview gaidk questionnaires to collect
information from the respondents regards to thdystapic on effectiveness of the

law to curb sexual violence against children.

1.12 Sampling Techniques.

The researcher used non probability sampling teglniwhich is also known as
deliberate or purposive or judgment sampling; i&ikind of sampling that gives a
researcher an opportunity to select, on the bakerodwn judgment in each unit, the
most useful representatives to be observed. Indiaetto the limited period of time
the researcher used this method of sampling deliblgr selected samples in each

unit as representative of the whole.

1.13 Data Collection Methods

The researcher used both type of data collectimesd are Primary and Secondary

data collection methods.

Primary data was directly collected by the researdlom respondents, this data
was gathered by using research instruments dewklopé¢he researcher these were

guestionnaires and interview guide.

Secondary the researcher got information througbumh@ntation analysis and
electronic sources, here the researcher reviewedetflevant documents including
international and regional instruments, laws, aaticp and regulations applied in
Zanzibar, the Zanzibar governmental report, jowwrwdldifferent authors and some

useful website were used.
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1.14 Research instruments.

The research instruments include the following toesaires and interview

schedules were developed by the researcher adratdsa collection.

Questionnaire is a research instrument that gattlata over a large sampfe.
Questionnaire was the main data collection instntmesed to obtain information

from the respondents.

The questionnaires comprised both close-ended et @ended questions. The
researcher used Kiswahili language which is famidad understandable by all
respondents above all the language used was cldataight forward which helped
to reduce misinterpretation. The respondents wappased to answer questions
either on their own or by responding to an enunoeraBefore the actual data

collected, the questionnaires were pre-testedrmpdoved accordingly.

This method was found to be convenient by the rebeabecause it minimized cost
and save time due to the fact that the populati@s Varge and geographically
scattered, apart from this, this method is saidetdree from bias of the interviewer
since answers are in respondents own perceptions.

Interview is a process of communication or intdmactin which the subject or
interviewee gives the needed information verbatlyaiface to face situatidh.In
fact these are questions asked orally to the i@®e by the researcher herself and
under this study the researcher used semi-struttuestions which were conducted
in both English and Kiswabhili.

This method was preferred in order to get a detailederstanding of the topic in
hand since they are also found to be flexible amnognd closed-ended questions
were used. The fact is a face to face interviewwadld the researcher to clarify

ambiguous answers and when appropriate, seeksvtaloinformation.

30 K.Kombo and D.Tromp Proposal and Thesis Writing@@auline Publication Nairobi. p 89
33oul, B.N. (1996),Research for Distance Educatio@ollection of Data, Block 2, Indra Gandhi
Open University, School of education, New Delhiiénd
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Also interviews were structured to elicit inform@ti on a number of key areas
including: the strengths and weaknesses of theeoudegal system, causes and
prevalence of SVAC, treatment of victims of SVAQdahose in need of protection
and care; the role and functions of agents of lafereers; and modes of dealing
with SVAC cases.

1.15 Data Processing and Analysis

The analysis of descriptive data used to assesefpondent’s views and opinions
of the study topic based on questionnaires andviete guide in order to meet
objectives of the study. Data were analyzed by adaton using Excel packages of
Microsoft Office 1997-2003.

Quantitative data was compiled in the Microsoft &xpackages and making
primary analysis. Percentage analysis was used a&entomparison of the

respondents between regions.
1.16 Study limitation

There were number of limitations in this study. Séare;

The researcher received warmly welcome from aliceff she visited to these
included both Governmental and Non- governmentéited and to the society,
however due to different reasons there were sorfieuliies that the researcher

faced with during the time of collecting data.

Firstly, on the part of interviews conducted to tiféicials the researcher failed to
get the information within the period of time shadhplanned to the MSWYWCD
officers due to their numbers which found to bedeguate compare with the
department responsibilities these workers were daianbe little busy however at

last the researcher got the sample number of pebpléad attempted.

Also some people in the society whom their childnesre victims of SVAC did not
want to discuss the issue when the researchewienes them. Also it was bad
timing as the research was done during the timagegftion Secondly, some of the

respondents did not return back the questionnhiseatfect the intended number of
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respondents which actually reduced the probabiiayure of sampling this was,

however, a small number which would not affectrgl@bility of the findings.

Lastly this study is costly, the researcher expdmdere money than her expectation
budget for the photocopies of questionnaires anpakp research assistance, much
credit were used in phone calls when the researsbhek appointment to the

respondents and to ensure their accessibilityylikelich money were used for bus
fare to reach different places which scattered iwithe two selected regions of

North and South of Unguja island.
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CHAPTER TWO

CONCEPTUAL FRAMEWORK

2.1 Introduction

In this chapter the researcher explains the corafegttild, violence against children
and specific sexual violence against children ashened in some remarkable
international and regional instruments and as eleskeby various authors for which

this research has used for reference.
2.2 Who is a Child?

Literally, a child means a person between babyhaod adolescende but
technically it depends on the context within whiblat person is referred to. In the
CRC, Article 1 defined “a child as every human ebelow the age of 18 years
unless the law applicable to the child, majority aitained earlief® while in

Zanzibar Children Act defines child as a persomWehe age of 18 years.

According to Islam puberty (which normally occur®end 15years) is the age of
capacity. So a female child may marry and haveadrtercourse at any time after

puberty.

In the UN Convention on the right of a child, agen@jority is eighteen years and
this is general statute on the age of majority anyncountries including Zanzibar.
However the child might be defined differently iccardance to the law applied in a
particular country. This means that failure to hawensistence definition of a child
the law has failed to give full protection to tti@ldren. Thus according to general
rule a child becomes an adult at the age of 18sy2atowever under Islamic law

puberty is (which normally occurs around 15 yeass)he age of capacity. So a

female child may marry and have sexual intercoatsmy time after puberty.

#A,S, Hornby, The progressive English dictionaryfons university press, London,1992,pg 46
33 Convention on child right article 1

¥section 2 of Zanzibar Children Act 2011

%Age of majority Decree (cap53)
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Therefore there are various laws which providegHerminimum age of majority.

In OIC Convention on the rights of child in Islamloes not go far away from the
above definition of child, the Act provides that ¢hild means every human being
who, according to the law applicable to him/hetaias maturity”*® As said before
according to those definitions it depends muchtanlaw applicable on a certain

country to determine the age of majority.

It is the obligation of the state parties to takeappropriate measures to ensure that
the child is protected against all forms of dis¢nation or punishment including
all kind of abuse on the basis of the status aisyi expression. The best interest of
a child is the primary consideration in all actioancerning children, care and
protection whether undertaken by public or courtanf, administrative authorities
or legislative bodies. And that way we can prowe effectiveness of the law to curb

sexual violence against the children
2.3 Right of a Child

Children are affected by many different types otisdy including economic and
sexual exploitation. International instruments iorpoting and protecting the rights
of children are built varied legal systems and walt norms, highlighting
universally agreed set of non negotiable standartie. basic standards are also
known as human rights, these standards are foumuegspect for dignity and worth
of each individual, regardless of race, colour,dgEnlanguage, religion opinions,
origins, wealth, birth status or ability and theref apply to every human being
everywhere. These standard rights are both interddgnt and indivisible, with
these rights comes obligation on both governmemdsirdividuals not to infringe on
the parallel rights of others.

The principle outlined in the international humaght framework applies both to

children and adults. Children are then mentiongdie@®y in many human rights

%Article 1 of OIC on Convention on the rights of kchéen in islam .
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2.4 Violence against Children

VAC is any harmful deed against child’s will and tisabased on socially ascribed
differences between male and females. VAC incladgs or threats of such harm or
suffering, force or arbitrary deprivation of freemlavhether happening in public or
private life. Both sexes can be victims but haseagimpact on women and girls. It
amount to one of the most common human rights a&baisé public health problems

in the world.

VAC has deeper and broader social effects includiegative social development
of children in the households, disintegration ofciab structure of affected
communities; and the well being of society as aleh@&BYV occurs in many places
and levels, such as in families, schools, religimgtitutions, work places and in

other aspects of community life.

Effects of sexual abuse noted by is long term psipdical effect such as chronic
arousal, nightmares, emotional numbing, chroniaipepbain, headaches, asthma,
feelings of unworthiness and substance abuse. ®hemplementation of the law
against the abusers puts the victims more at rfskialence®” Also VAC like
sexual violence puts children at a direct risk T, IV and AIDS and increased
vulnerability to epidemic. It is also said thatrdés strong association between prior
history of violence and HIV infection indicatingahviolence plays a role in women

and children’s HIV risk® Damage to child’s reproductive organs and bones.

TAMWA's 1990 study found that children violence and abuse is commoblpm
and yet unrecognized in many countries.

The global school-based health survey 2006 recdotigd that between 20 and 65
per cent of school —aged children reported haviegnbverbally or physically
bullied. WHO 2002, estimates that 150 millions girls and 73 millidres/s under 18

experience forced sexual intercourse or any otren bf sexual violenc®

3" Rumashi S.F(2004) “Child Violence and Sexual Abins€anzania”, Tanzania Health Research
pg33

*Horizon GBV study ,2001 page 9

39 Maulid, S and Mallya, U. Op. Cit., p. 9
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Studies like the study of united national on vigkeragainst children suggest that
young children are at greatest risk of physicallerioe, while sexual violence

predominantly affects those who have reached pyloeradolescence. Boys are at
greater risk of physical violence while girls fageeater risk of sexual violence,

neglect and forced prostitutidh.

Ultimately, the sheer scale of violence againsidcén (girls) forces the question of
what it will take to translate increasing recogmit of the global prevalence of this
abuse into meaningful, sustained, and widespreéidnaoot only at the highest

levels but also locally.

2.5 Definition of Sexual Violence

“Sexual violence is any sexual act that is perpetragainst someone’s will. Sexual
violence encompasses a range of offenses, incladoampleted non consensual sex
act (i.e., rape), attempted non consensual sex abissive sexual contact (i.e.,
unwanted touching), and non-contact sexual abuge (areatened sexual violence,
exhibitionism, verbal sexual harassmefit).”

“Unwanted touchingof respondentin which a perpetrator touched the respondent
against his or her will in a sexual way, such asamted touching, kissing, grabbing,
or fondling, but did not try to force him or hertiave sexual intercoursé®”
“Attempted unwanted intercoursein which a perpetrator tried to make the
respondent have sexual intercourse when he oridhsotiwant to, but the assailant
did not succeed in doing o

“Physically forced intercoursein which a perpetrator physically forced the
respondent to have sexual intercourse against tisrowill.

Coerced intercoursén which a perpetrator pressured or non-physicitged the

respondent to have sexual intercourse against tilseo will. For instance, the

“°Op. Cit. pg 5
“1 Violence against children in Tanzania: findingsnfrnational survey, 2009 pg 15.
42 (i
Ibid
*? Ibid
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respondent had unwanted sexual intercourse bet&useshe felt overwhelmed by
continual arguments and pressuté.”
“Sex” or “Sexual Intercourse” is when a male’s igeenters someone else’s vagina

or anus, however sligft.

“Sexual Intercourse for Femalegas used when describing acts of sexual violence)
- would include someone penetrating a female’s neagir anus with their penis,
hands, fingers, mouth, or other objects, or petirréner mouth with their penig®
“Sexual Intercourse for Malegas used when describing acts of sexual violence) -
would include someone penetrating a male’s anus thitir penis, hands, fingers,
mouth, or other objects, or penetrating his moutth heir penis. Sex can also

include someone forcing the male’s penis into theuth, vagina, or anué”

Although The Penal Act Zanzibar does not have ecifip definition of sexual
violence instead it provides for different forms sdéxual violence crime such as
rape, indecent assault, sexual abuse, acts of grdssency between persons, grave
sexual abuse and sexual harassment. But the lagnasted with the view to
combating sexual violence .in Zanzibar penal ads b 2004 part XV provides for

offence against morality.

2.5.1 Child Sexual Abuse

Laws against child sexual abuse differentiate faome country to another based on
the local meaning of who is a child and what amdonthild sexual abuse. Most
countries in the world use some form of age of eahswith sexual contact with an
underage individual being criminally penalized. th& age of consent to sexual
activities differ from country to country, so too definitions of child sexual abuse

An adult's sexual intercourse with a minor below tegal age of consent may

** |bid

%5 |bid

“6 Op. Cit. Violence against children in Tanzaniagpd4
" Ibid pg15.
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sometimes be referred to as statutory rape baséteaode that any evident consent

by a minor could not be considered legal con&®ént.

Child abuse means contravention of the right of the child wheauses physical,
moral, or emotional harm or suffering or other ¢troe degrading punishment
,insults, discrimination, deliberate neglect sexablse, exploitative labor or any

traditional practice prejudicial to hedith

Child sexual abuseor child molestationis a form of child abuse in which an adult
or older adolescent uses a child for sexual stitimi&® Forms of child sexual abuse
include asking or pressuring a child to engageekual activities (regardless of the
outcome), indecent exposure (of the genitals, fenmgbples, etc.) to a child with

intent to gratify their own sexual desires or tnmdate or groom the child, physical

sexual contact with a child, or using a child todarce child pornography

Child Marriage is one of the main forms of child sexual abuse]CHEF has stated
that child marriage "represents perhaps the mestgbent form of sexual abuse and
exploitation of girls®® and most of time this marriages happens by fohues t

children are forced to get marriage.

Also under the Zanzibar children act no.6 child mage or forced marriage is one
of exploitation of which exploitation lies in theeaning of trafficking the gist have

been explained under section 2 of the childreraadollows:

“8Statutory Rape Known to Law EnforcemefR®DF).U.S. Department of Justice - Office of Juleen
Justice and Delinquency Prevention.Retrieved 20824

9 Section 2 of The children’s Act No.6 of 2011

*™Child Sexual Abuse"Medline Plus. U.S. National Library of Medicin€)0B-04-02."Guidelines
for psychological evaluations in child protectioratters.Committee on Professional Practice and
Standards, APA Board of Professional Affairs". Hrmaerican Psychologigi4 (8): 586-593. August
1999...Abuse, sexual (child) generally defined as contacts between a child anédult or other
person significantly older or in a position of paveg control over the child, where the child isrixpi
used for sexual stimulation of the adult or otherspn.

*Martin J, Anderson J, Romans S, Mullen P, O'She&1883)."Asking about child sexual abuse:
methodological implications of a two stage surveghild Abuse & Neglecl7 (3): 383-92.
*?http://www.unicef.org/chinese/protection/files/GhiMarriage.pdf
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“Trafficking” in relation to a child means the reaitment, transportation, transfer,
harbouring, adaptation or receipt of a child foretipurpose of exploitation within or
across the borders of Zanzibar, and “exploitatiantludes, but not limit to

a) Prostitution or any form of sexual exploitation;
b) Forced labour or service, prohibited child labour @ther economic
exploitation;

c) Slavery or practises similar to slavery ,debt boyelar forced marriage;”

The effects of child sexual abuse can include degioe, post-traumatic stress
disorder, anxiety, complex post-traumatic stressordier, propensity to further
victimization in adulthood, and physical injury tfee child, among other problems.
Sexual abuse by a family member is a form of ine@st can result in more serious

and long-term psychological trauma, especiallyhia¢ase of parental incest.

The global prevalence of child sexual abuse has bsttmated at 19.7% for females
and 7.9% for male¥ Most sexual abuse offenders are acquainted wétin ctims;
approximately 30% are relatives of the child, nmafsen brothers, fathers, uncles, or
cousins; around 60% are other acquaintances, ssictiriands” of the family,
babysitters, or neighbours; strangers are the défienin approximately 10% of child
sexual abuse cas&sMost child sexual abuse is committed by men; ssichn
female child molesters show that women commit 14%4G% of offenses reported

against boys and 6% of offenses reported against’yi

**pereda, N., Guilera, G., Forns, M., & Gémez-Benito (2009). "The prevalence of child sexual
abuse in community and student samples: A metaysisal Clinical Psychology Revie®9 (4):
328-338".

*Julia Whealin, Ph.D. (2007-05-22). "Child Sexuabuse"National Center for Post Traumatic
Stress Disorder, US Department of Veterans Affairs”

*Dube SR, Anda RF, Whitfield CL, et al. (June 200%)ong-term consequences of childhood
sexual abuse by gender of victim". American Jouafidreventive Medicin@8 (5): 430—438".
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pedophilés commonly applied indiscriminately to anyone wéexually abuses a
child,®® but child sexual offenders are not pedophiles smithey have a strong
sexual interest in prepubescent childtehinder the lawgchild sexual abusés an

umbrella term describing criminal and civil offess@ which an adult engages in
sexual activity with a minor or exploits a minorrfohe purpose of sexual

gratification®® The American Psychiatric Associatictates that "children cannot

consent to sexual activity with adults”, and conderany such action by an adult:
"An adult who engages in sexual activity with al@¢hs performing a criminal and
immoral act which never can be considered normalsocially acceptable

behaviour.®®

A study funded by the USANational Institute of Drug Abuse found that "Among

more than 1,400 adult females, childhood sexuals@bwas associated with
increased likelihood of drug dependence, alcohgbeddence, and psychiatric
disorders. The associations are expressed as atids: for example, women who
experienced congenital sexual abuse in childhoo e83 times more likely to

suffer drug dependence as adults than were womenuehe not abused™

A well-documented, long-term negative effect is thepeated or additional
victimization in adolescence and adulthood. A chusktionship has been found
between childhood sexual abuse and various adwithppathologies, including
crime and suicide, in addition to alcoholism andigdabuse. Males who were

sexually abused as children more frequently apped#ne criminal justice system

*Ames, M. Ashley; Houston, David A. (1990)."Legasocial, and biological definitions of
pedophilia". Archives of Sexual Behavi®&(4)":

>“Blaney, Paul H.; Millon, Theodore (2009). Oxforétbook of Psychopathology (Oxford Series in
Clinical Psychology) (2nd ed.). Oxford UniversityreBs, USA. p.528. Some cases of child
molestation, especially those involving incest, ammmitted in the absence of any identifiable
deviant erotic age preference”

“5®The Sexual Exploitation of ChildreiChart 1: Definitions of Terms Associated With tBexual
Exploitation (SEC) and Commercial Sexual Explodatiof Children (CSEC) (p. 4), University of
Pennsylvani€enter for Youth Policy Studies, U.S. National ifngé of JusticeAugust 2001.”

*MAPA Letter to the Honorable Rep. DelLay (R-TxjPress release).American Psychological
Association June 9, 1999. Archived from the origimal October 10, 1999.Retrieved 2009-03-08.”
€%Zickler, Patrick (April 2002). "Childhood Sex Abusecreases Risk for Drug Dependence in Adult
Women". NIDA Notes (National Institute of Drug Abusgy (1): 5”.
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than in a clinical mental health settiffgA study comparing middle-aged women
who were abused as children with non-abused caquartsr found significantly
higher health care costs for the forrfiemtergenerational effects have been noted,
with the children of victims of child sexual abweséhibiting more conduct problems,

peer problems, and emotional problems than therge

South Africa criminal law (sexual offences ) Ameraith Act 2006 tries to define

“sexual violation to exclude sexual penetration fauinclude any act that causes :a)
direct or indirect contact between the —(i) genit@ans or anus of one person or, in
the case of a female , her breasts, and any pdniediody of another person or an
animal, or object, including any object resemblangepresenting the genital organs
or anus of a person or an animal; (i)mouth of passon and —the genital organs or
anus of another person or in the case of femalebteasts; the mouth of another
person any other part of the body of another peatber than genital organ or anus
of than person or, in the case of female her brehith could be used in an act of
sexual penetration ;or cause sexual arousal oukttran; or be sexually aroused or
stimulated thereby; or any object resembling theitgeorgans or anus of a person

the mouth of the complainant and the genital olaanus of an animal.

2.6 Concept of Legal llliteracy

“in recent years, the focus of literacy has chanfyeth an emphasis on levels of
schooling to a focus on functional skills. Most [agople are not alive to the realities
of the legal environment. Knowledge of the law iswer and helps in self

realization. “Laird Hunter suggests that people wise the legal system must be
able to guide themselves through a process thgtuhderstand and at appropriate
places along the way, they are able to recogniaé ttiey have a legal right or
responsibility, so as to enable them to exercisassume it* Legal literacy also

involves the ability to recognize when a problentonflict is a legal one and when

®#Understanding child sexual abuse: education, prtwe, and recovery.American Psychological
AssociationRetrieved 30 October 2012”

®?Arnow BA (2004). "Relationships between childhoatmeatment, adult health and psychiatric
outcomes, and medical utilizatioithe Journal of Clinical Psychiatry. 65 Suppl 12-15.
3http://www.johnhoward.ca/document/litcou/engliship@5.htm#Definition(accessed 13 February
2014).
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a legal solution is available; know how to take thecessary action to avoid
problems, and where this is not possible, how tip hleemselves appropriately;
know how and where to find information on the landde able to find information
that is accessible to them, know when and how taiolsuitable legal assistance;
have confidence that the legal system will provédeemedy, and understand the

process clearly enough to perceive that justiceoeas doné?

Where people are ignorant to their rights, leadadgoreeding ground for all forms
of injustices. Children become the biggest victiassthey are more vulnerable to
abuse. It is through awareness of the laws analbfectives served by them that
children can obtain the benefits that law seeksoftfer them. Taking into

consideration the present scenario, issues likeoempnent of women and making
them aware of their rights and the rights of tlehitdren, which they can use to fight
injustices, become very difficult in the absencdegfal literacy. Lack of awareness
and education are the main causes for injusticeg)lmeeted out to the marginalized

populations, especially childréh.

“Legal literacy programmes have also been creditét helping women and to
understand the link between their rights and otsgyects of their lives, and in
demonstrating that cost-effective initiatives canundertaken to help women and

children obtain those right$®.

In this study the researcher is therefore of a ningupporting this concept in the
cause of analysis and recommendations to be magkrdiag the study topic

“effectiveness of the law to curb sexual violengaiast children”.

®40p. Cit. Arnow BA (2004).
®The 7th CEDAW Periodic Report (n 5 above) para 250.
%8 Op. Cit Dr. Ruth Aura pg26”
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CHAPTER THREE

LEGAL FRAMEWORK

3.1 International and Regional Legal Framework thatCurb Sexual Violence
against Children

The matter and scenery of SVAC can be so cruelitigt clear and unquestionable
violation of the basic human rights of the victi8WAC in its innumerable forms is
a manifestation of violation against children oéithrights, including the right to
life, the right to liberty and security of the pens the right to be free from torture
and the right to healtH.

“Violence has been acknowledged as being an expietstion of human rights

particularly the rights of women and children. histregard Romany posits th&t:”

“To assert that a particular social claim is a humaight is to vest it
emotionally and morally with an especially high erdof legitimacy.
Violence is an egregious form of certain infringemef the core and basic
notions of civility and citizenship. Violence adsaulife, dignity, and

personal integrity. It transgresses norms of pealosf-existence”.

“International law is an instrument used by statesesolve global issues, that not
only those which are affecting the state partietheir ‘national’ capacity, but also
individual issues bordering on express or imphéitlation of human right&® The

surplus of international legal instruments and estents dealing with violence

against children propose that international bodied states have identified violence

7 Op. Cit. Dr. Ruth Aura p4

% C Romany ‘State Responsibility Goes Private: A Fésh Critique of the Public/Private
Distinction in International Human Rights Law’ in ®ok (ed)Human Rights of Women: National
and International Perspective@994) 85. See also RB Bilder ‘Rethinking Internatl Human
Rights: Some Basic Question’ (1969) 1968i¢consin Law Revietw/4.

9B Meyersfeldomestic Violence and International L2010) 32.
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as a global rights anxiety. The accomplishmenhefihternational instruments is to
recognize SVAC as a human rights violatidh”.

Therefore internationally and regionally they haeries of instruments, meant to
protect children against Sexual violed¢eThis in turn has aptly helped recognize
SVAC as a human right violation. Of great impor&@ans the principle of due

diligence as enounced under international law pplas.

The due diligence principle provides a standardasé used to determine whether a
state has complied with its international obligasif In several international
conventions and accords, there has now been exadknowledgment of the state’s
responsibility for human rights violations by prigaactors in both the public and
private spheres. A state has both negative andiymsibligations towards her
citizens. One of the duties is to refrain from awftsiolence against children as well
as to prevent and protect children from violencenildrly, a state has a duty to
punish perpetrators and compensate victims of nede The state may be held
responsible under international law for failurepivide reasonable and adequate
measures to prevent or address children’s rigloiations.

Sexual violence against children are covered und&rnational humanitarian,
criminal human rights law including the internatmronventions on the rights of a
child

Various international nominative and regional instent and declarations have
recognize the violence against children thus inelselxual violence and as a form of
violation of human rights. The widespread inclusadrihe prohibition of the sexual
violence against children in International and Regl treaties and declarations, it is

the recognition and the application by the intaowatl tribunals as well as

"0 Egede,Hephzibah.”shroudedgeder and reproductwe i child welfaer and protection
proceeding’Dennig Law journal,2011

! See for instance Universal Declaration of HumaghR (adopted 10 December 1948),convention
on the child right of 1989

2 “Black's Law dictionary defines due diligence asigénce reasonably expected from, and
ordinarily exercised by, a person who seeks tosfsata legal requirement or to discharge an
obligation. BA GarneBlack’s Law Dictionary9th ed) (2009) 488".
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prevalence in the national legislation of the migjoof states, indicate that these
prohibition represent a consensus in the internatiocommunity about the
normative force of prohibition of sexual violenagga@st children.

These chapter examines how the international agwmal community laws has

addressed and dealt with to curb sexual violenaenagchildren.

3.2 International Instruments
3.3 The International Convention on the Rights oftie Child, 1989

The Convention on the Rights of the Child was addmnd opened for signature,
ratification and accession by the General Assemisplution number 44/25 of 90

November 1989 which entered into force in t& September 1990, in accordance
with CRC vividly explains that “each state ratifgi or acceding to the convention
after the depositing of thirtieth dayn‘.Therefore Tanzania ratified that convention
since 1991 without any reservation and startedamplement the convention in the

day to day activities for the protection of theldten’s rights and its welfare.

The United Nations Convention on the Rights of@eld (CRC) is an international
treaty that legally obligates nations to proteatdrbn's rights. Articles 34 and 35 of
the CRC require states to protect children fronfains of sexual exploitation and
sexual abuse. This includes outlawing the coerabm child to perform sexual
activity, the prostitution of children and the eoiphtion of children in creating
pornography. States are also required to prevenaltiduction, sale, or trafficking of
children/* As of December 2014, 195 countries have ratified €onvention,
including every member of the United Nations exdiyet United States and south

Sudan’®

"Article 49 of CRC of 1989

"Ibid, article34,article35,article3

“Weekly Press Conference on the Progress of the rGmest'Dayniile. 28 December 2014.
Retrieved 28 December 2014.
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The state parties to the present convention, irordance with the principles
proclaimed in the Charter of the United Nationgogmnition of the inherent dignity
and of the equal and alienable rights of all membsr the family that include
children is the foundation of freedom, justices q@éce in the world. Bearing in
mind that the people of United Nation have in tharter reaffirmed their faith in the
fundamental human rights and in their dignity foe tpourpose of promoting social

progress and better standard of their {ffe.

Actually the convention on the right of child isetluniversal tool of the right of
child, and requires state parties to take all bletéegislative, administrative, social
and educational actions to guard the child fromaalins of sexual abuse. Article 19
states that:-

“1. States Parties shall take all appropriate ldgisve, administrative, social and
educational measures to protect the child from falims of physical or mental
violence, injury or abuse, neglect or negligent atreent, maltreatment or
exploitation, including sexual abuse, while in tlare of parent(s), legal

guardian(s) or any other person who has the carenefchild.

2. Such protective measures should, as appropriatéjde effective procedures for
the establishment of social programmes to provigeessary support for the child
and for those who have the care of the child, dbagefor other forms of prevention
and for identification, reporting, referral, invegation, treatment and follow-up of
instances of child maltreatment described heretfand, as appropriate, for

judicial involvement.”

The right covered in this convention which is desig to promote security and
welfare of a child may also be used effectivelyctab sexual violence against
children.

"8CRC Convention of 1989
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3.3.1 Best Interest of a child

The convention of the children rights involves tiest interest of a child in the
protection of a child’s right, it is contained irntiele 3(1) and at the national level,
the principle of the best interest of a child hgweat importance in the effectiveness
of law in various matters regarding children andipalarly to curb sexual violence

against children.

At international level, the principle of the bestarest of the child was embodied in
UN Declaration of the right of child of 1989.The Declaration proclaim that the
child shall enjoy special protection and shall beeg opportunities and facilities by
the law and other means to enable him to develggighlly, mentally, morally,

spiritually, and socially in a healthy and normabmer and in conditions of

freedom and dignity.

Best interest of a child has also being capturethie Zanzibar Children Act no.6 of

2011, section 3 states as follows:

“3 This Act shall interpreted and applied so thatall matters concerning the care,
protection and well being of the child, the beseiasts of the child concerned shall

be the paramount consideration”

Also the factors to be taken into consideratiom@termining the best interests of

the child has been explained under the sam& act.
3.3.2 The Universal Declaration of Human Rights 138}

The Universal Declaration of human right (UDHR) 8%kt out a common standard
of achievement for all peoples and all nationsadiocates for several of such rights
which includes: equality of all human being in digrand right, right to life liberty

and security of all persons, freedom from servitudeture, inhuman or degrading

treatment.

""Article 2 and article 7 of UN General Assembly Retion 1386 (xiv) of 20 November, 1997.
"8 Section 4 of The children act no.6 of 2011
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In the Universal Declaration of Human Right, theteah nations has proclaimed that
the childhood is entitled to special care and &mst®, convinced that fundamental
group of the society and the natural environmenttfe growth and well-being of all

its members and particularly children should beorakéd the necessary protection

and assistance so that it can full assume its nsdpitity within the community.

On other hand recognizing that the child for tHednd harmonious development of
his or her personality should grow up in an atmesplof happiness, love, respect
and understanding. Considering that the child shdog prepared to live in
individual life in society and brought up of ideadsoclaimed in particular in the
United Nations, with the spirit of peace, dignitplerance freedom, equality and
solidarity.

The extension of particular care of a child haststated in the Geneva Declaration
of the Rights of a Child of 1924 and in the dediara of the rights of a child
adopted by the general assembly off' 2vember 1959 and recognized in the
universal declaration of human rights in the inéional convention on economic,
social and cultural Rights under statute and reievastrument of specialized
agencies and international organization concerh thi¢ welfare of children. In the
declaration of children’s rights, “the child by of his physical and mental
immaturity needs special safeguards and care,dimguappropriate legal protection.
All these among the other provisions, may posiyivie¢ used effectively to curb

sexual violence against children.

3.3.3 The Convention Against Torture and other Crug Inhuman or Degrading

Treatment or Punishment, 1984

The convention was a sequel to the DeclarationroteBtion of All Persons being
subjected to torture and other cruel, inhuman grating treatment or punishment
1975. Under the convention the term torture isrggfias any act by which serves
pain or suffering whether physical or mental ini@mally inflicted for a person for
such purpose as obtaining from him or third persorthird person information or a

confession, punishing him for an Act he or a thirekson has committed or is
35



suspect of having committed, or intimidating or iy him or a third person for
any reason based on discrimination of any kind, rerteich pain or suffering is
inflicted by or at the instigation of or with tleonsent acquiescence of a public

official or other person acting in official capacft

Torture is a crime under international law. It caver be an instrument to fight
terror, for torture is an instrument for terror.0Be who conceive of or authorize any
form of torture and cruel, inhuman or degradingtmgent and those who commit
such acts should not go unpunished. Individualst mexger render to another state if

there is any danger that doing so may subject tiociorture.

State parties are under obligation to take effedidgislative, administrative, judicial
or other measures to prevent acts of torture im jinesdiction. State of war or threat
of war, internal political instability or any othgmublic emergence shall not be

invoked as justification of tortuf®.

Although this instrument does not clearly referth® sexual violence against
children has been construed as falling under thdusion against “inhuman or
degrading treatment” in the ICCPR State parties@geired to take positive action
to provide outcome to the enumerate rights. Ithesrefore follows that protection
against torture under the Convention Against Terimay well be engaged to child

sexual abuse in the circumstance where torturesappe
3.3.4 Convention on Persons with Disabilities, 2008

The purpose of this Convention is provided for unaeicle 1 of the Convention.
These are to promote, protect and ensure theridllegual enjoyment of all human
rights and fundamental freedom by all persons whaly children with disabilities

and to promote respect for their inherit dignity.

9 Article 1 of The Convention Against Torture arttier Cruel, Inhuman or Degrading Treatment or
Punishment, 1984

8 UN Secretary-General, message on Human Rigiyt 10" December 2005Convention Against
Torture and other Cruel, Inhuman or Degrading Traant or punishment 1984
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By definition persons with disability include thosého have long-term physical,
mental, intellectual or sensory impairments whiohthe interaction with various
barriers may hinder their full and effective pagation in the society on an equal

basis with others.

Under the convention the states parties are undegr t discharge general and
specific obligation. The general obligation is tasere and promote the full
realization of all human rights and fundamentaleffem of all people with

disabilities without discrimination of any kind ¢ime basis of disability.

“As means to the discharging this general obligattbe following are among
specific provision to be observed in order to cselxual violence against children
with disability aré" :-

To adopt all appropriate legislative, administrativand other measures for the

implantation of the right recognized in the preseatvention.

To take all appropriative measures, including legisn to modify or abolish
existing laws regulations customs and practice twatstitute discrimination and

abuse against persons with disabilities.

To take into account the protection and promotibmwman rights of the persons

with disabilities in all policies and programs

To take all appropriate measures to eliminate ohisoation and abuse on all basis

of disability by any person, organization or, ptezanterprises

To promote the training of professionals and stafirking with people with
disabilities in the rights recognized in this Contren so as to better provide the

assistance and service guaranteed by those rights.

In violence and gender perspectives, the Convemiiovides to?

81 Article 4 of Convention on persons with disabdii
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Recognize that women and girls with disabilitiee aften with greater risk, both
within and without the home of violence, injury abuse, neglect or negligent

treatment, maltreatment or exploitati?f’n.

Recognize that children with disability should hawd enjoyment of all human

rights and fundamental freedoms on an equal ba#sother children, and recalling
obligations to that end undertaken by State pattighe Convention on the Rights
of the Child®*

Emphasize the need to incorporate a gender pergpeat all form to promote the
full enjoyment of human right and fundamental fremd for the people with

disability and

Highlight the fact that the majority of the peophath disabilities live in the
condition of poverty and recognizing the criticaled to address the negative impact

of poverty on the people with disabilitie¥”.

These principles spelt out by the convention alsivide some standards relevant

for combating violence including sexual violencaiagt children in any society.
3.3.5 Convention on Domestic Workers, 2011

These Convention was adopted in Geneva Off (I0€) international labor conference
session on 8June 2011 and entered into force in 05 Septentd the convention is
dealing with the domestic workers and accordinght® convention it explains that
domestic worker is any person who engage in domesirk within an employment
relationship® Actually in this Convention on domestic workerscs# violence

against children was not tackled directly but soovelit was. It is well known that
there are domestic workers who are under the ade8 dhus they are still minor

(children) in Tanzania and even in other countries,

82 ibid

8 |bid

8ibid. preamble r

8 |bid preamble t

86Article 1 of the convention on domestic workers
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The Convention states that the state parties &diadl measures to ensure that work
performed by the domestic workers who are under afgd8 and above the
minimum age of employment does not deprive thenecashpulsory education, or
interfere with opportunities to participate in et educatiofi’And so due to the
fact that even children are engaged in domestiksydhe convention has provide
for the effective protection to curb all forms \@akce and abuse thus include sexual

abuse of the child who engaged in domestic witks.

Like many other convention this one also has tatep to curb SVAC although its

effectiveness will depend on the state parties.
3.4 The Regional Instruments

At a regional level, certain regional treaties gkstkle violence against children and
lay a positive responsibility on the states part@sake actions to care of children

against violence.
3.4.1 The African Charter on the Rights and Welfareof the Child, 1990

The declaration on the rights and the welfare ef African child adopted by the
Assembly of Heads of the states and Governmenh®fQrganization of Africa
Unity, at its sixteenth ordinary session in Moneg\iiberia from 1% to 24" July,
1979 recognized the need to take appropriate mesgarpromote and protect the

rights and welfare of African chil.

The declaration reaffirm to the principles of thghts and welfare of the children
contained in the declaration, convention and otfitrument of the Organization of

African Unity and in the United Nations and in peutar in the united nations on the

80p. Cit article 2
Bibid. article 5
8 preamble of African charter 1990
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rights of child and the OAU Heads of the State @uyernment declaration on the

rights and welfare of the African chifd.

This charter deals specifically with children. Tiuation in most African countries
children remains critical due to unique factorstléir social economic, cultural,
traditional and development circumstances, armedlicts exploitation and hunger
and on account of child’s physical and mental inurigt he/she needs special guard

and care.

Also in providing the effectiveness of the chaiterecognize that the child, due to
the needs of his physical and mental developmemtines particular care with
regard to health, physical, mental, moral and $a@aelopment and requires legal
protection in conditions of freedom, dignity and ety **

Therefore whenever anything arose affecting th&lcbaused by person, authority,
such as sexual abuse the child’s welfare shalldmsidered first. Not only that but
also the convention has include child protectiamfrsexual abuse under the scope
of torture, inhuman or degrading treatment. The bes been enumerated under
article 16 (1) ahd (2) as follows:-

3. “States Parties to the present Charter shall takgecsfic legislative,
administrative, social and educational measurepritect the child from all
forms of torture, inhuman or degrading treatmend @specially physical or
mental injury or abuse, neglect or maltreatmentluding sexual abuse,
while in the care of the child.”

4. “Protective measures under this Article shall indéu effective procedures
for the establishment of special monitoring units grovide necessary
support for the child and for those who have thexaa the child, as well as

other forms of prevention and for identificationgporting referral

% Op. Cit African charter 1990
91y
ibid
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investigation, treatment, and follow-up of instasmcef child abuse and

neglect”??

Like other instrument these also place the stateduty to take affirmative action to
curb and eradicate violence including by meanggislative, social and educational

means.

3.4.2 Zanzibar legal framework relating to the effetiveness of the law to curb

sexual violence against children.

Introduction

SVAC constitute a violation of the individual's basrights and fundamental
freedoms. It result into breach of the basic rightl fundamental freedom such as
the victim’s right to dignity, mental and physic¢ategrity, liberty and security of the
person as well as his or her right to be free frolhuman or degrading treatment and
torture other rights which are violated by sexuialence include the individual’'s
right to health and in some cases to life.

In Zanzibar, international and regional treaties ot part of the domestic laws and
therefore cannot directly be invoked in our coulttgs therefore upon the authorities
in Zanzibar to identify international principle asthndards that are desirable for the
application in Zanzibar and take initiatives (witiecessary modification) to
domesticate those principles and the standardsoumdaws so that the courts could
apply. This kind of consideration has been alresglyognized by the Zanzibar
constitution 1984. Under section 10 (9) the cousth provides that all
governments organ and its servant shall adherdddiodv the international treaties

on human rights.

“2Article16 of African charter on the rights and vee# of child.
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3.4.3 The children are right in the Constitution ofZanzibar 1984.

The constitution of Zanzibar is the fundamental ,lsaamd all laws should be
consisted with it. The human rights include thddren rights are found in Chapter
Il of the constitution of 1984° These general rights apply to all people without
discrimination and these rights reflect the implatagdon of the Convention on
Rights of Child (CRC). However the constitution daet mention sexual violence
against children but the constitution provides tleaery person is entitled to

recognition and respect for his dignify.

Also the constitution of Zanzibar of 1984 provideat “every person has the right to
live and the protection of his life by the soci@tyaccordance with the laW.The
section provide as follows

“13 (1) every person has right to the preservatairhis life

(2) every person has the right to live and to thetgction of his life by the society
accordance with the law.

(3) it is prohibited for a person to be torturedhumanly punished or to be given
punishment which are grading and humiliatingtiis gist has been also enumerated
under CRC article 6 in which every state has aigabbn to recognize that every
child has the inherit right to life and protectimnthe law and other rights under the
category of the rights to personal freedom, righptivacy band personal security,
right to freedom of movement and right of expressia part from safeguard such
right, the constitution allows the victim of therhan rights violation to seek redress
in the court. Section 24 of the constitution previthat a person alleging that any
provision in chapter Il of the constitution oramy law concerning his right or duty
owed to him has been, is being or likely to beatetl by any person anywhere in
Zanzibar may institute proceedings for redresfienhigh court and the High Court

shall have the power to declare and order compienstt any concerft’

%Article 11up to 25 of Zanzibar constitution
“Ibid, Article 11

%Ibid article 13

% Article 24 of the Zanzibar constitution of 1984
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Apart from having a long list of human right andtids guaranteed in the
constitution there is no provisions in the Zanzibanstitution 1984 which explicitly
impose a duty to curb sexual violence but suchiBpgwovision are found in other

national legislation.

LEGISLATIVE PREVENTION OF SEXUAL VIOLENCE IN ZANZIB AR.

3.4.4 The Penal Act No. 6 Of 2004

The Zanzibar Penal Act does not have a specifitnitieh of sexual violence
instead it provide for different forms of sexualoince crimes such as rape,
indecent assault, sexual abuse, Acts of gross emigcbetween persons, grave

sexual abuse and sexual harassment.

In the Zanzibar legislation, there are exist numbg&provisions which protect
children and other people from sexual violence. Agthe laws enacted with the
view to curb sexual violence in Zanzibar is penait 2004.Part xv of the Act
provides for offences against morality. The moshdas of the offence against
morality is rape.
i RAPE
Section 125 of the penal Act contains a list whicddommitted amounts of rape. The
section starts by providing that it is an offenoe & man to rape a girl or woman.
Thus in order to commit an offence of rape, amoumist have sexual intercourse
with a girl or woman under any of the followingaimstances
* Not being his wife, or being his wife is lawfullggarated from him without
her consenting to it at the time of the sexualrouarse
» With her consent where the consent has been obtdiypdhe use of force,
threat, or intimidation or by putting her in fedrdeath or hurt or while she
is in lawfully detention.
» With her consent when her consent has been obtainde time when she
was unsound mind or was in a state of intoxicatimuced by alcohol or

any drugs, matters or things, administered to ighé man or other person
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» With her consent when the man knows that he if1aohusband and that her
consent is given because she has been made toebdhiat he is another
man to whom she is, or believes herself to beuiyvarried.

» With or without her consent when she is less thiagéars of age, unless the

woman is his wife who is not legally separated fribve man.

The definition of rape found under section 125€e)enal act 2004 has shortcoming
in combating the sexual violence against child eisppechild girl. Under this
provision, no rape is committed by a husband byirftagexual intercourse with a
wife girl who has not reach 18 years. This has lm@aersed by lack of minimum age
for marriage in our laws apart from being sexualemce against child girl it also
against the Islamic principles under which a gidynbe married at whatever age but
does not participate in the provision of conjugght until she attains puberty.

The variation of structure of legal system suclajpglication of Islamic laws in the
Kadhi's Court as well as social or cultural basiand limited financial resources is
deemed to present particular challenges to thectefémess of the laws to curb
sexual violence against children in Zanzibar. Lawacted by the Zanzibar House of
Representative are to some extend influenced lynisl law. For instance, it has
been noted above section 125 (2) (e) of the penabA2004 that a husband cannot
be guilty for a forcibly having sexual intercoursgth a wife unless there are
lawfully separated. Consent here is deemed to bereal by a woman on entering
to a contract of marriagé.Under the sexual offences (special provision) #ict
1998, there was a provision that if a husband fsexial intercourse with a wife
who has not attain puberty he was committing aerafé of defilement of a girl.
And on conviction he was liable to imprisonment lite the amendment of SOSPA
in the penal Act no. 6 of 2004 removed the conditdd a married girl attaining
puberty and is now construed that a man marrienll avgo has not attain puberty
and having sexual intercourse with her is no lorajance, this is serious omission
of law. If that act is done by a man even though liawfully husband will consist of

sexual violence against child wife.

7 A statement by the Deputy Chief Kadhi in an intevwconducted in his office o"8ctober 2015
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To make the law effectiveness in order to curb aéxiolence against children the
researcher suggests reinstating the repealed owssction 125 (2) and amend by
SOSPA 1998 which stated that:

“Provide that it shall not be an offence for a mannally to know or attempt to the

carnal knowledge of his wife if she has attainedguty”

Furthermore Zanzibar laws are silence on the mininage of marriage. The house
of representative have a good reason of not empatlaw proving for minimum age
for marriage on ground of being in conflict withdsnic teachings, whereby the
parent is duty bound to find a suitable fiancé licg child as soon as they attain
adulthood. This statement is supported by Haditichvktates:

“It has been ordained in torah that a father, whatsughter reaches age of twelve
and due to delay in marriage indulges in wrong bebar, will bear the
responsibility for the sin committed by his daughte

Most of cases this happens to girl's children oAlghough the above hadith should
be interpreted with bearing in mind another NaoratMWhere by Holy Prophet said:
“One who is bestowed with children by Almighty Allde should give them good
names, education and training and get them marvbeén they gain adulthood. In
case they are not married and digress from the pétrirtue, the father will be held
responsible for that.”(Baihaqi®§

Although the first narration insists on marriageaodirl upon attaining 12 years the
second one has insisted on such a marriage bwniceen with other priorities. The
first priority is to give her good name, followed lgood education, training and
finally getting married. With this scenario, if pision of Education Acts no 6 of

1982 are fully implemented the minimum age for nage would not be an issue.

a. Carnal knowledge in the definition of rape.
The definition of carnal knowledge being the camstnt of rape is too shallow.
Section 124 of the penal Act 2004 provides:” Whereupon the trial for any

% See Akhlaque Husain (ed.)”Muslim Parents, thegh®& and Duties”, Saed International (REED),
New Delhi, 1993, p.135.
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offence punishable under this part it may be neggs® prove the actual emission
of seed in order to constitute a carnal knowletge the carnal knowledge shall be
deemed complete upon the proof of penetration only.
The researcher here is on the view that in orderaw to be effective in curbing
sexual violence which is very predominate in Zaaeithe Carnal knowledge should
not be limited to penetration of male sexual orgda the vagina or anus, but should
be extended to penetration of any object so asreomvent those offenders who
prove before courts that they are impotent and thapnot commit sexual
intercourse. That is to say, sexual penetratiorulshonclude ‘Act which causes
penetration to any extent whatsoever by - (a)geoitgan of one person into or
beyond the anus, mouth or genital organ of anopieson; or (b) any object
including any part of the body of an animal, Highu@t Petition of 2012. Or other
part of the body of one person, into or beyondahes or genital organ of another;
or (c) the anus or genital organs into or beyordrttouth of another perséhthese
will curb the loop hole that can be used by tHerader of sexual violence to escape
sanction.

b. Compensation for rape victims.
Knowing the sexual violence impairs physical andntak health of the victim,
section 126 (1) of the penal Act 2004 provides censation to victims of rape
cases. The court apart from sentencing the offetalenprisonment and fine shall
order the offender to compensate the victims fa fiysical or psychological
injuries suffered. However, the gap is observed execution of order of
compensation. Most of the offenders of rape owrperty and cannot afford to

compensate the victim while serving their time irs@n.

99south Africa criminal law (sexual offences ) Amendim&ct 2006 tries to define “sexual violation
to exclude sexual penetration but to include anyaay act that causes :a) direct or indirect coritac
between the —(i) genital organs or anus of one @emsr, in the case of a female , her breasts, and
any part of the body of another person or an anjmalobject, including any object resembling or
representing the genital organs or anus of a persoan animal; (i)mouth of one person and —the
genital organs or anus of another person or in thse of female ,her breasts; the mouth of another
person any other part of the body of another persiher than genital organ or anus of than person
or, in the case of female her breast which couldubed in an act of sexual penetration ;or cause
sexual arousal or stimulation; or be sexually aredor stimulated thereby; or any object resembling
the genital organs or anus of a person the moutth@fcomplainant and the genital organ or anus of
an animal.
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The Government should have a special scheme uhdeministry responsible for
women and children for compensating the victimspghysical and psychological
injuries as well as counselling services. Under sbkeme mechanism should be
devised for the government to recover the fundctlifeom the offender or, with
court order, from the attachment and sales of tiender’'s property offender’s
property. In principle, the perpetrator must payhe victim” the full amount of the
victim’s losses” which include any cost incurred the victim for-“(a) medical
services relating to physical, psychiatric, or pgjlogical care; (b) physical and
occupational therapy or rehabilitation; (c) necgssaansportation, temporary
housing and child care expenses; (d) loss of incdeeattorney’s fees plus any
costs incurred in obtaining a civil protection ardend (f) any other losses suffered
by the victims.

Generally difficult issues that often come to miade (i) whether and how
compensation should be made more readily availg) the apportionment of
damages in cases where charge of rape also invalvedement of another crime,
for example, where the victims dies and the acisohrought by third parties; and
how to protect the victim’'s privacy and confidefitiaduring the civil trial, also

come to mind.

c. Marrying the victim as Defence to Rape
It sometimes happens that there is evidence thmegpe has committed rape, and
that he is subject to criminal charge for rape. sy, instead of charging the
culprit with rape, he is allowed or compelled tormgathe victim. This kind of
defence to rape is not provided in our laws thoumggtitutions concerned with
enforcement of laws has been applying it in compsorg the victims and
offenders. In principle, this is inconsistent te tgovernment’s efforts to combat
sexual violence crimes due to this act the resedrabh observed the poor

enforcement of the law.

This defence that allows the rapist to run awaynftbe rape charge by marrying the
victim should be strictly discouraged by the lawhisT is necessary to avoid

inducement to rape, and subject the victim to mrtimarital rapes; also, to avoid
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sending bad message that marital rapes are exederdtaws should not tolerate

impunity for rape if the perpetrator marries theti.

d. Informal Compensation as Defence to Rape
As indicated above, payment of compensation tovitiem may be part of penalty
element for rape. Some shehas have been actingedmtors of rape cases by
resolving that the perpetrator High Court Petitmn2012.Should compensate the
victim for certain amount of money. One such caasepened at kizimkazi Zanzibar
in September 2008 where a three years girl waswssyi defiled and sodomized.
When a case was reported before a sheha it wasvedsthat the offender to
informal compensatiot’ The researcher observed that the law shouldligtbe
prohibited and should not be the substitute forrlsgmment terms of penalty.
il Sexual abuse
The penal also provide for the grave sexual abBsetion 156 of the Act provides
that if a person who for sexual gratification deesy Act by the use of his or her
private parts or any other part of human body griastrument on an orifice or part
of the body of any other person being an Act witloks not amount to rape is guilty
of grave sexual abuse. However, in order for sutloféence to be committed, it
must have been done under any of the followingsita:

* In the absence of consent of that other person;

« If that other person consented but that consentbeas given by use of
force, threat, or intimidation or putting that ath@erson in fear of death or
infliction of hurt or while that other person wiasunlawful detention;

» If the consent was given while that other persos efaunsound mind or was
in state of the intoxication induced by alcohobay drug.

A penalty of the grave sexual abuse is imprisonmémt a period between 14 and
30 years this provision provides that for the psgdully inspiring in victim the
belief that if will sexually assaulted the law ot him or her.

1T he story from the respondent interviewed at figanizibar on Satday 25 April 2015
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The above definition of grave sexual abuse resethilie“sexual violation “used in

south Africa Criminal law (sexual offence) Amendrhéwat °*

although it does not
cover a situation where an animal is used to theoAgrave sexual abuse.
iii Other sexual offence
Other sexual abuse covered under penal Act 2004des the defilement of idiots
and imbeciles, procuring for prostitution, sexuatdssment.
As sexual harassment section 158 of the penal 8@4 drovides for the list of acts
which amount to sexual harassment. These are
* Intentionally assaults or by use of criminal forcxually harasses
another person, or by the use of words or actianse sexual annoyance
or harassment.

* With the intention insult the modesty of any peradtering any word,
making any sound of gesture, or exhibiting orgay abject including
whether male or female, intending that such worgoamd shall be heard, or
that the gesture or object shall be seen by th&opesr introducing upon the
privacy of the person;

» Unwelcome sexual advances or action used by a mpensauthority in a
working place or any other place;

The best practice that can be observed in the BanZenal Act is that most
offences such as rape, acts of gross indecencyebatpersons, grave sexual abuse
and sexual harassment, carry provisions that atlowts to order compensation to
victims for damages they suffer. However, otheeonéies against morality such as

attempted rape, abduction, indecent assault, dedite of boys, defilement of idiots

150uth Africa criminal law (sexual offences ) AmeratthAct 2006 tries to define “sexual violation
to exclude sexual penetration but to include artyaay act that causes :a) direct or indirect cdantac
between the —(i) genital organs or anus of onegpeos, in the case of a female , her breasts, apd a
part of the body of another person or an animalplgect, including any object resembling or
representing the genital organs or anus of a pess@n animal; (ii)mouth of one person and —the
genital organs or anus of another person or incise of female ,her breasts; the mouth of another
person any other part of the body of another petber than genital organ or anus of than person
or, in the case of female her breast which could bel usean act of sexual penetration ;or cause
sexual arousal or stimulation; or be sexually aedusr stimulated thereby; or any object resembling
the genital organs or anus of a person the moutheo€omplainant and the genital organ or anus of
an animal.
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and imbeciles, procuring defilement, detention adnven in brothel, unnatural
offence, acts of lesbianism and sexual exploitatibohildren, leave the victims of
sexual violence without any legal remedy. It isrédfere recommended that all
victims of sexual violence be entitled to compeiosatfor physical and

psychological injury they suffer.

Other Statutory Provisions Relevant to Sexual Violece

3.4.4.1The Criminal Procedures Act 2004

i. Hearing Sexual Violence Cases in Camera and lawfkRape shield Laws.

The Act provides for procedures to be followedriminal cases.

As to evidentiary procedures, victims of sexuallemgze encounter a number of
challenges when they testify about the crime peaped against them. Generally,
the Criminal Procedure Act 2004 requires that imepdf cases be made in public.
There are however some instances such as juveagescwhere the court is
compelled to try cases in camera these is wher@éhgetrator is a child. In other
particular circumstances the court has discretidmeiar cases in camera.

As most victims of rape and sexual assault are wprgender bias and societal
stigma may affect perceptions of credibility. It iserefore recommended that
certain mechanisms should be in place to defendptnants in sexual assault
cases. These mechanisms include in camera heaaimgjsprivacy precautions,

standards for assumption that may be drawn fromptaimant’s testimony or lack

of testimony, standards for consideration of evidethat may be submitted, rape
shield laws that prevent the introduction of conm@at's sexual history into

testimony'®? procedural requirements related to timing in bingga charge of

sexual offences, and guarantees of timing in timtect of the conduct of the trial.

192|1n Kenya's Sexual Offences Act 2006 a rape shietvision is provided and states: “No evidence
as to any previous sexual experience or conduangfperson against or in connection with whom
any offence of a sexual nature is alleged to haenkcommitted, other than evidence relating to
sexual experience or conduct in respect of thenoffewvhich is being tried, shall be adduced, and no
question regarding such sexual conduct shall begstich person, the accused or any other witness
at the proceedings pending before a court, untessdurt has granted leave to adduce such evidence
or to put such question.” The Statute requires dhert to grant such leave if the evidence or
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ii. Delay of Reporting Events of Sexual Violence@hlaving a particular day in a
week to Examine Victims of Sexual Violence

Another setback is failure of the prosecution tover most sexual violence cases
beyond reasonable doubt as required by the Crinfiratedure Act 2004. Where a
sexual offence is committed, the matter needs teperted to police immediately.
The police officers are duty bound to conduct itigegion and to institute a charge
against the offender in court. Most rape cases somde other cases of sexual
assaults are committed in private and there arallysno witnesses to provide
direct evidence to corroborate the victim’s allégat. Courts have therefore to rely
on circumstantial evidence such as medical repatigzh show evidence of sexual
intercourse. This is only helpful if the victim éxamined immediately following
the rape.

The practice in Zanzibar is that rape victims arangined at Mnazi Mmoja
Hospital on a particular day within a week. Thignpers investigation process
since the testimony of the Medical Officer will grdhow bruises and the statement
that the sexual part of the victim has been entbyed blunt object, while the issue

is whether the accused is the one who committedffeace or not.

The requirement of examining the victim immediatellowing the rape is neither
known to most victims nor police officials who réee complaints at Police
counter. It is therefore common for them to cleatims thereby spoiling evidence.
This problem is intensified by delay of reportirfge tmatter to police, leading to

failure of the medical officer’s report to suppoonviction%

Public should be made aware of the importance @értagng sexual violence cases

to police promptly and Police in return should talexessary measure to ensure

questioning relates to specific instance of sexaaivity relevant to a fact in issue, or is likely
rebut evidence previously adduced by the prosetutiois likely to explain the presence of semen or
the source of pregnancy or disease or any injuthéocomplainant, where it is relevant to a fact in
issue, or is substantially outweighed by its po&mdrejudice to the complainant's personal dignity
and right to privacy, or is fundamental to the aexlis defence.

193 Given the stigma that surrounds sexual assaufeiads and the fact that most offenders are
relatives of the victims, the issue is first dissed in clan level. If it is to be reported (mostioém

are not), it may then be reported to police aftaregk during which time, there will be no swab on
the sexual part of the victim left to support evide.
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victims are attended by medical officers as soopasible. There is also a need to
develop the respective National Policy GuidelinesVictims of Sexual Offences
for medical professionals, police investigatorsyseicutorial staff, and staff of the
department of Social Development aiming at creasitagndardizing procedures for

sexual violence cases.
iii. Need to have Private Criminal Investigation &gcy

The task of investigation of offences is vestedtie Government through its
agencies. Section 74 of the Criminal Procedure2@@4 provides that investigation
of offence committed under any law shall be coneldidty any of the following:
* The police if the law does not mention specific estigator for such
offence;
» An officer authorized under any law to conduct stigation in respect of a
particular offence; and
* An officer authorized by the Director of public Bezution.
There is no provision to allow private criminal @stigation. There is therefore a
need for our law to have provision which allow pitie criminal investigation to
relieve such investigating agencies from heavy éuordf criminal investigation.
Private investigation will also allow victims or latives to conduct own
investigation where and when they have little orfaith with the police or public
investigation.
DNA Test

Apart from ignorance of the requirement of immegliakamination, unavailability
of fund and high costs of conducting DNA test itaer problem which hampers
availability of evidence of sexual assault caseZamzibar. According to Police
Officials,*** Police CID has insufficient fund to conduct DN/Atte

The mechanisms to make DNA test readily availabtikl be put in place.

104 statement of OCD and RCO of Police in three regiohZanzibar in a round table discussion held
at Zanzibar Legal Service Centre dh uugust 2008.
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3.4.4.2 The Children’s Act NO. 6 OF 2011

The children Act of 2011 has been enacted to peofad the right of protection and
the best interest of a child. This Act also defif@as of sexual violence; provision
2 of the Act has defined child abuse that incluskesual abuse and is contravention
of the right of a child.

Another form of sexual violence against the chifd sexual exploitation and
prostitution of which was put under the relationtfficking of a child also the

child pornography has been explained in the Aabrees of the sexual violence but
the Act was silent on explaining the concern of tavanyone who committees such

offences it just simply define.

Provision 10 (6) provides that a child in respdatvbom an offence of sexual abuse
has been allegedly been committed shall have & toghave medically examined

immediately after reporting the alleged commissabsuch an offence to the police

The Act has provided for the punishment imprisontn@nnot less than fifteen
years for the perpetrator of sexual abuse agalmist c

The research found that there are ineffective gioms in this Act in combating
sexual violence against children, for example umtevision 18 (2) states that this
Act shall not affect the jurisdiction of kadhi’s b as set out in section 6 of the
kadhi’'s court Act no. 3 of 1985 to determine quassi of Muslim law relating to
personal status and marriage. Under this groundhée many perpetrators uses the
loop hole on escaping the punishment of the lawalsd gives the society reasons
to infringe other laws and rights of children.

3.5 Conclusion.

To sum up it is revealed that the study topic glabal trend and emphasizes has
been put to provisions that call for the needs fiéctive laws procedures and

mechanism to curb sexual violence against children.
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The Zanzibar legal framework undertaken this mé&pnal commitment; as
manifested under 1984 Zanzibar constitution comeuly with country’s long time
vision for the human right therefore under the sdrasis the provisions of law
concerning sexual violence assume that interndtidnanan right as well

convention on children right demands.

However due to the researcher observation as stewue the laws and basing on
the research findings it can be said that the lawneffective implemented in
curbing sexual violence against children in Zanzitbee next chapter is going to

provide the details of the study.
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CHAPTER FOUR

FINDINGS AND ANALYSIS

4.1 Introduction

The findings of this study reveal the three sakegkarch hypothesis that this study is
required to reply in relation to the study; theeeffveness of the law to curb sexual

violence against children in Zanzibar.

The researcher in this chapter presents data tedles the period between October
2015 to February 2016 from institutions engagedhwhildren who are victims of
Sexual violence in Unguja, data were collectedhftovo regions, namely Southern

and Northern Region

1.2. Total number of respondents from institutions dealhng with children

matters.

The researcher distributed 110 (100%) questiongaice different institutions,
mainly police, Ministry of Health and Social Wailé (MoOHSW), DPP, Attorney
General Chamber and NGO'’s which constituted thdyspopulation. However the
number of the questionnaires which were returnesi 8&which are equal to 95% of
the total number. This is because some of resparttienlost the questioners and
some were absent at time of collecting the questsn

Table 4.1Gender issue

Answer Number of respondents Percentage
Male 39 34.8
Female 73 65.2
Total 112 100

The study findings show that 65% among the respusdeere female and the

remaining 35% were male.
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Table 4.2Knowledge of the Provisions of Sexual Abuse.

Number of respondents Percentage
Answer
Primary 8 7.2
Secondar 52 46
University 52 46
Total 112 10C

As to the question whether respondents are familitir the provisions of Zanzibar
Act concerning sexual offences, the findings shtivas, 46% of the respondents had
knowledge of the provisions of the Act while 46%clkdeed not to be conversant
with the provisions of the Act that concerning wahildren sexual abuse; 7.2% or
the respondents gave no response.

This result implies that the community is less fieamiwith the sexual abuse law
(Acts); some of the respondents argue that, asAties written in English, this
makes it difficult for them to understand it excépt the children Act which has

been translated in Kiswabhili.

It emerged from the findings that majority of trespondents who agreed that they
are conversant with the provisions of the Act conce sexual violence against
children possessed university education and otleees the leaders of these
organizations who work closely with the Ministrybaur empowerment youth
women and children, contrary to those who answaegghtively. Those who did not
respond appeared to be normal members in the g@oidtpossessed secondary and

primary education.
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Table 4.3: Knowledge of the respondents on the provisionfi@fsexual violence

against children

Answer Number of respondents Percentage
Yes 52 46.4
No 52 46.4
No answer 8 7.2
Total 112 100

Source Own Findings.

The results summary presented in Table 4.1 shows tihe status of men
participation in fighting or reporting cases comirg sexual violence against
children which is in fact low and differs so largeb the number of female. This
actually contradicts the global target where eveeybave a vital role in fighting to
curb sexual violence against children is essentahchieve effective law. The
researcher observed that the unsatisfactory nuoflieen participation is caused by

the ignorance.
4.3 Understanding of the forms of SVAC

Table 4.4Understanding of the forms of SVAC

Meaning of sexual violence Number of respondent Percentage
Rape 50 39.5
Sexual harassment 30 20.8
sodomy 20 8.3
Children marriage 12 6.2

total 112 10C

Source owns findings

4.4 Whether sexual violence against children in Zaibar is very predominance

Rape was the highly mentioned as the first forms@fual violence respondents
understood, followed by sexual harassment, sodehild marriage and no respond.
However, the respondents were not able to mentieratt of sexual violence rather
than the form.

In trying to probe their level of understandingtasa whether SVAC is as criminal
or civil case (64.2%) of respondents said theytéet&VAC case as criminal while
(35.8%) treated SVAC as both criminal and civileea& different understanding of
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these issues clear indication of lack of inconaisgeand systematic exposure among
and across a wide spectrum of stuff within theitagon. This reinforced further on
the way they failed to articulate the key elemdratt tare normally used to define
SVAC where respondent understanding was limitethéaences cases or acts to
constitute SVAC

The most common form of sexual violence experiermethoth females and males
before the age of 18 was sexual touching (16.0%8an%, respectively), followed
by attempted sexual intercourse (14.6% and 6.3%pexively), which includes
situations where the perpetrator attempted sexuatdourse but the act was not
completed. Notably, 5.5% of females and 2.2% ofesaleported experiencing
physically forced sex during childhood. Approximaté% of children in Zanzibar
reported being married before the age of 18. Mdsthese females reported
marrying either when they were at 16 to 17 yeads 68.3%. Minority of males

however reported ever being married prior to the @igl8.

Despite the existence of a strong legislation, mspeexual crimes, is still high
whereas the conviction rates for sexual crimes merfav Zanzibar. The study

found that 40% of sexual offense trials failed tuéacking of evidencé®

In relation to this study, the findings of the stualy the Tanzania Media Women'’s
Association (TAMWA) show that rape, early pregnascand child marriages are
rising at an alarming rate in Zanzibar with 996esageported between 2012/13 as
compared to the 398 in 2011. TAMWA'’s board memb&dBess Munuo tells IPS

that despite significant effort by rights activisiad international donors to raise

awareness about gender-based violence in Zankilsidents have increasét.

195 Daniel Monseberg2009) (ed) Concerned African Scholars “sexual and gender beiséehce in
Africa” Bulletin N°83 — Fall

1%The outcome of our research has proved beyondubtdihat violence against women is still
rampant in Zanzibar." -- Gladness Munuo, TAMWA
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“The outcome of our research has proved beyond abtidhat violence against
women and children is still rampant in Zanzifashe says’’ Also the study finds
that Statistics from the Rape Crisis Interventi@ntte’s show an average of at least

one case of gender-based violence, including iapeported daily in Zanzibar.
4.5 Whether the laws to curb sexual violence againshildren are effective

This study was also designed to elicit as on hdecéfe was the laws concerning
sexual violence against children in Zanzibar. Tihdifgs of this study revealed that
more than 31% of informants working in institutiodealing with GBV which

include sexual violence, reported to use the PAoain matters concerning SVAC.
Consequent it was revealed by interviewers thatbdwech in Zanzibar use their
judgment more eagerly than the law when handlindSWffences as illustrated in

the following case:

“A 17 year old girl was raped by her mother’s lov@ihe magistrate
issued a lower sentence because he establishegbrioatto the rape;
the girl was already sexually active albeit nothwihe rapist. He was
doubly prejudiced when, at the time of the tria¢ found she was
pregnant with another man’s child. He also admitking into
consideration the fact that the rapist was knownthe household.
Because he could not bear sending a 27 year old togwrison for

raping a promiscuous girl, he handed a sentencgyafars"**®

As stated in the previous chapter that the definitf rape found under section 125
(e) and 125(2) (e) of Penal Act 2004 has shortcgniin combating the sexual
violence against children especially girl child. dén this provision, no rape is
committed by a husband by having sexual intercowdgk a wife who has not
reached 18 years. This has been caused by lacknohom age for marriage in our

laws apart from being sexual violence against diild it also against the Islamic

107 pid
%8 Op. Cit.Daniel Monseberg (ed) pgl2
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principles under which a girl may be married at tekar age but does not
participate in the provision of conjugal right ursihe attains puberty.

The research found in Zanzibar that there are 66#eoearly pregnancies and that
child marriages increase. Most of girl children.@®) are reported marrying either
when they were at 16 up to the age of 17. But Wewvy boys in reported ever being

married prior to the age of 18.

Also the definition of carnal knowledge being tlanstituent of rape is too shallow.
Section 124 of the penal Act 2004 provides thatherever upon the trial for any

offence punishable under this part it may be negst® prove the actual emission
of the seed in order to constitute a carnal knalgkebut the carnal knowledge shall

be deemed complete upon the prove of penetratilyi. on

The researcher found that the law is ineffectivecumbing sexual violence.The
meaning of sex is very limited of the male peneiratand the research is on the
view that it should not be limited to penetratidmeale sexual organ into the vagina
or anus but should be extended to penetrationybhject like artificial sex organs
That is to say, sexual penetration should inclaaé which causes penetration to any
extent whatsoever by (a) genital organ of one pens or beyond the anus, mouth
or genital organ of another person; or (b) any adbjecluding any part of the body
of an animal, or other part of the body of one perdnto or beyond the anus or
genital organ of another; or (c) the anus or gépitgans into or beyond the mouth

of another persof®

4.6 Whether the laws to curb sexual violence againshildren are poorly

enforced

Court procedures are generally not adapted to reimjdand children do not always
understand the proceedings. The children Act requinat a child should be assisted
by the welfare officer in the court proceedings ut the study finds that most
children do not have access to welfare officersassist them during the court

proceedings.

199 Op.Cit.Suth Africa criminal law
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Here the researcher observed that although thenéeas the social welfare officer
to assist children in the court proceeding but ihisot what is being done and this
proved poorly enforcement of the law because it teay to the infringement of the
child’s right.

The researcher also found that child victim andn@ss of sexual abuse do not
generally receive a child friendly or sensitivepmsse from the justice system, thus
child victims are sometimes re-victimized by theqass. Actually there are no
facilities to guarantee that the child victim andns&ss give evidence in camera as
provided by the Children AEC and also the Evidence Decree requires any evidence
provided by the children to be corroborated asdiéd seems to be incompetent
witness. The researcher tried to finds whetheritiséitution dealing with SVAC

such as police has necessary skills needed to dnaamtl manage SVAC cases.
Responding to the question as to whether thereldHhmri different procedures in
interviewing children (84.3%) of respondents salgeré should be a special
procedure for interviewing a man and woman whilé.{%) said there is no need

for such procedure of those who prefer to havitfig@int procedures for children.

“However, the recent case GfK.(A Child) Through Ripples International As Her
Guardian And Next Friend) & 11 Others v. Commissio®f Police/lInspector

General Of The National Police Service & 3 OthErswhere the High Court made
a finding that the police’s failure to effectivenforce Section 8 of the Sexual
Offences Act, 2006 infringed upon the petitioneightr to equal protection and
benefit of the law contrary to Article 27(1) of tRnstitution of Kenya, 2010 was a
step forward in the right direction. In additiohetcourt observed that by failing to
enforce existing defilement laws the police conitdd to development of a culture
of tolerance for pervasive sexual violence agagmstchildren and impunity. This

decision informs the crux of this article and isrééfore the point of departur&"?

10%section 43(b)of the children Act 2011
1142013] eKLR.
12 pid
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Actually Zanzibar obtains the same position thasasnetimes the police fails to

effectively enforce the provisions of the law.

Furthermore the study found that weak prosecutio8\6 related cases, especially
offences of a sexual nature begins from the araasiswriting up charges. As it is
police officers and the DPP seem to be mishandidaW, they are not being quite
sure what charge will make a conviction stick. Altively, it is they, and not the
court, who rule on the merit of the case deciditgticharge is appropriate or not to
convict the accused. Moreover, it is questionalsidcawhy the prosecution feels
obliged to charge the suspect narrowly when theddaws for multiple charges to
be drawn up increasing the risk of being foundtguinder multiple counts instead
of a single charge. Importantly, the weakness @wittg up appropriate charges
against persons accused of committing sexual critmeg indicate the presence of
bigger issue in need of resolution. Up to 55% @f tespondents indicated that the
law is impractical as it is and may need to be atedrnto facilitate the course of
justice, especially for victims and survivors oblgnce. Secondly, 25% suggest that
there is an urgent need to strengthen the capaoitiprosecutors in drawing charges
and prosecuting sexual crimes.

It is important to review is the practice of lawf@eement functionaries in how they
handle sexual assault cases. Many cases fail doattk of strong evidence to make

the charges stick beyond a reasonable doubt.

In a number of cases, charges against the accusedr@pped because the court
finds them based on the evidence the accused lasviob®ngly charged. In a few
cases the charges are amended often from a maoeiseharge of rape to a less
serious charge of indecent assault. For exampléRins. Khalifa Hassan Kaita
Criminal Case No. 49 of 2008igh Court of Zanzibar (unreportedhe charge sheet
was amended to read indecent assault even thowdiadeclearly happened for fear
that a rape charge would not stanéiiother case which was poorly handled wRs *“

vs. Amton Rafiel Saimon Crimin@hse No0.113 of 2002 Regional Court of Zanzibar
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(unreported)the accused was charged of rape but court ruledisecharged under a

wrong section and he must have been charged ofndgitan.*

In a similar view, the researcher found from intewer, that poor investigation had
exposed sexual abuse victims (rape victims) andenthdm more vulnerable to
social stereotypes. In some cases, withesses bfraéned from providing evidence
for fear of being isolated by their communities

The respondents were on the view that the coumsildhadopt the approach of
different countries such as Kenya in protecting tigit of children victims as

follows:

“The Kenyan courts have recently adopted this apgran protecting the rights of
women as was observed @K. (A Child) & 11 others vs. The Commissioner of
Police & 2 others** where the petitioners had sought the assistanteeafourt to
declare that the effect of the respondents, thahés police, failure to conduct
prompt, effective, proper and professional invedtans into the petitioners'
complaints of defilement violated the petitiondtsidamental rights and freedoms.

The court in agreeing with the petitioners held:tha

“Having considered the evidence in the petitionafstavit and the petition herein,
the relevant articles in the Constitution of Keny(10, the general rules of
international law, treaty or convention ratified Benya and other related and
relevant laws applicable in Kenya, | am satisfibdttthe petitioners have proved
their petition and that the failure on part of trespondents to conduct prompt,
effective, proper and professional investigatiom® ithe petitioners complaints of
defilement and other forms of sexual violence mgds on the petitioners
fundamental rights and freedoms, under Article$13121 (3), 27, 28, 29, 48, 50 (1)
and 53 (1) (d) of the Constitution of Kenya, 2018.”

13 0p. Cit.Daniel Monseberg(ed)
High Court Petition of 2012.
"9bid as above High Court Petition of 2012.
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While this case provided a positive starting painterms of protecting the rights of
and children against sexual violence, also theysfiimds that delays of cases
concerning sexual violence are common, many pagerdssurvivors may be led to
believe that it is not worth the trouble to subjebemselves through another
degrading process. The longer the case takes #megrthe possibility of key

evidence to be lost or forgotten.

The researcher finds that many as 56% of the regdnnterviewed do not think
that sexual violence laws have helped to reduceiadexolence against children
while 34% feel that the law help somehow while 1®#f6ks it helps a lot to reduce
sexual violence furthermore 38% of respondent weered felt that respective

institution follows the law while 52% felt thereeaweaknesses in applying the law.

Also the researcher found that the procedural prons that can assist in the
struggle against sexual violence are ineffectiveud sexual violence. For example
the cases need to be investigated, handled andqutes! with the confidence of the
victim or the family victims but the laws of Zanaibdoes not provide for the private
investigations, these are kind of gap that neduktélled with effective provision of
law in order to curb SVAC

Additionally, researcher found that, court prosecststill required verification to
prove rape even though the legal standard is omgfpof penetration. One female
magistrate interviewed justified the importance aofrroboration for those who
alleged sexual violence® “If there is no corroboratich she explained‘Men will

be imprisoned on vendettaThe interviewer explain that in some instance
sometimes these perpetrator do not use force inmitiimg the sexual offence
against child during the time of penetration indtdaey use type of fabricant

applying to a child sexual organ and this prevémeschild from bruises.

18 Op.Cit. Daniel Monseberg(ed) pgl2
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4.7 Other factors that contribute to the predominarce of sexual violence against

children in Zanzibar

The researcher found that there are limited numbiecgntres and facilities that can
provide medical "attention and forensic examinatigictims often live far from
medical facilities and even further from those liies that can carry out forensic

examination that can be used in investigationstaals
POOR COLLABORATIONS

As stated earlier in the previous chapter of thislyg that the cases of sexual abuse
against children are reported in shehas officeb¢cd®&tations, Ministry responsible
for women and children, and non-governmental omgions dealing with children
rights. Culprits of sexual violence against chitdteave been charged in Courts but
ended with being set free for lack of evidenceupp®rt charges beyond reasonable
doubt as required by the Criminal Procedure Act42@8pecially with the cases
concerning with the children. In most cases, thes@cution side fails to establish a
case to answer against the perpetrator. This is tdumeffective corroboration
among police officers, health service providersjrtoagistrate and prosecutors as
required by the law. There are also weak linkage®/den the justice system and the
child protection system and other support servitas results in children not being
referred to existing services that could assisinthie recover. In order assess the
governance and accountability of institutional suak courts and police in

enforcement of the law.
CORRUPTION

“Concerns of corruption were universally voiced tthanders the legal process
against dealing properly with the accused of viotgn’ Community attitudes are
partly to blame since most prefer to deal with “whthey know” to either curve or
speed up the legal or judicial process, invitinggpt elements to take advantage of

a population that is mostly are ignorant in legalies.

0p.Cit. Daniel Monseberg(ed) pgl3.
65



Survivors and victims of violence who are unabte Buy’ their justice are usually
negotiating by law enforcement officials keen to ximaze profits from the
misfortunes of others. Ethical considerations hditde bearing on their

professions™!®

Pf3

“In practice, no case of sexual assault is entegthin the absence of a Police Form
Three (PF3). The requirement to present a PF3 iBBY cases is problematic and
more so when it involves a sexual crime. Foremiosg human resource strained
health sector their admissibility requirement sachto be filled by a designated
medical officer, is hard to realize. For instaniteis hard to find the caliber of
medical officer empowered to fill the form in mgearipheral public health facilities.
Also, the actual form is unsatisfactory for recagisexual crimes in detail. The size
of the form, roughly one third of an A4 paper, does motivate health officials to
include additional information or diagrams whichynassist to elaborate the injury.
Likewise, the options to fill out the form are lited to superficial injuries and not
119

other types of injuries™.” Actually the pf3 form is necessary filled immeeigtas

the victim gets treated while waiting for furthewestigations.

COURT DELAYS

“However, reviewed cases strongly suggest thatatal process may actually deter
victims and their families from seeking redres®tigh the courts. After suffering a
traumatic experience it is not uncommon for farsilend survivors to wait for
months, if not years before the investigation iaataded and the case for sexual
assault is heard to conclusion before a competahtrapartial court of law. Since
delays are common, many parents and survivors radgdto believe that it is not
worth the trouble to subject them through anotlegrdding process. The longer the
case takes the greater the possibility of key ewmideto be lost or forgotten.
Unreasonable delays led one parent to complaireoard over the stalling of his

child’s case which remained pending because theeptdor was on study leave.

18 Ibid
1% Op.Cit. Daniel Monseberg(ed)
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Assigning a new prosecutor would mean startinghfrd$e parent challenged this

practice as denying the wronged child justit&”.
POVERTY

The study found out that poverty also contributdstan sexual abuse against child
in Zanzibar for example during the interview witheorespondent explains that her
granddaughter was sexually abused by a man of drébrto 50 years old who by

the time he was her expected son-in law thus heexpscting to marry the mother

of the victim child who was 4 years by the time eTiespondent explains that she
used to send her granddaughter to borrow or geé snoney from that man due to
the hardship of life the grandmother hoped thattkgect son-in law may help them
and of course he helped them but used that oppoyrtiorabuse the chiltf

120 hid
121 Story from respondent at kwa Mchina zanzibar
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CHAPTER FIVE
SUMMARY, CONCLUSION AND RECOMMENDATION
5.1 Summary

Sexual Violence against children is human rightderice and is a challenge in the
world. SVAC occurs in families, schools, religioustitutions, workplaces and in
other aspects of community life. Sexual offences @wvered under international
humanitarian, criminal and human rights laws. Hogvedue to shortcoming of most
domestic laws implementation of the same becomiéiseudi. The Constitution of

Zanzibar 1984 as well as the Constitution of Thé&dhRepublic of Tanzania 1977
guarantee rights and equality of all peoples buhessocial practices and legal

limitations curtail or take away such rights.

The term “sexual violence” is not defined underldw, instead the laws provide for
instances or forms of sexual violence. Some cosdineit are serious sexual such as
marital rape are not penalized under the laws amdcansidered as matrimonial
issues. The consequences of violence against ehildre debilitating and carry
many risks such as that of HIV and other sexuadindmitted diseases and damage

to reproductive organs.

In Zanzibar, laws relating to Sexual Violence acattered. There is no single
specific law dealing with sexual violence. Consetlye law enforcement agencies
do not give special considerations when dealinch VBWVAC cases. SVAC are
treated just like other criminal cases and in samtances are considered to be less
serious than other crimes. Victims of sexual viokEerencounter a number of
problems when they testify about the crimes coneaitigainst them. Children as
the victims of sexual violence and societal stigptaces the victims’ credibility,
rather than the accused, at risk. Therefore a nmégimasuch as privacy precautions
and rape shield law should be put in place to atfeédintroduction of complaint’s

sexual record into testimony.
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Issues deemed to be in contradiction with Islamimgiples should be clearly
addressed. Those issues have to be identified emde the Committee of Ulamaa
for “fatwa” (decision). This is important becausesh of these issues which are
deemed to interfere with religious principles aedchings are wrongly interpreted
by some scholars. A unanimous decision of the Cdteenbf Ulamaa may help to

resolve the issues.

5.2 Conclusion

In as far as this chapter is concerned, differeietvs from the respondents
substantiate as to what extent the laws in Zanziparineffective to curb sexual
violence to meet the global demands in enactingcéffe provisions to curb sexual

violence against children.
5.2.1 Whether sexual violence against children i predominant

In concluding, the fact as tawhether sexual violence against children is very
predominant. The researcher finds the incidentsegbial violence against children

are increasing day to day.
5.2.2 Whether the laws to curb sexual violence agest children are effective

The researcher also finds that there so many lansutb sexual violence against
children but they are ineffective because of mamplholes that can be used by the
perpetrators of sexual abuse. Thus for exampleoadth there is a provision which
explains the minimum age of a child that is 18thete is no provision in any law in
Zanzibar that provides for minimum age for marriadee this fact there so many
incidents of early marriage taking place in Zaneilsd also marital rape is
legalized in Zanzibar law because the law statasathusband cannot rape his wife.
From that the gist the researcher conclude thiabtadth the laws are there but there

are ineffective to curb sexual violence againskdcin Zanzibar
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5.2.3 Whether the laws to curb sexual violence aget children are poorly
enforced

Also the researcher finds that where the law isilabig, it is poorly enforced
“Existing laws relating to SVAC contain some strgm@visions but is deficient in
an enforcement mechanism to force institutionafilimlent as envisaged under
various international, regional and national instemts. Substantially, the legal
framework remains ineffective because it is incégpaif enforcement. Likewise,
children’s rights continue to be compromised beeatlrey are analyzed within a
religious context instead of being linked to thgdleand political framework which

demands de facto and de jure human right and gigHit

Law reform initiatives in Zanzibar must at the sainge emphasize substantive and
procedural feature of the & particularly issue concerning investigation of us&x
violence against children should be privatized. cAlshere is need of judicial
practices to comply with specified legal standar@efinitely, an effectiveness of
the law lies upon a constant critique of judiciahgiice against people actual
experiences in the legal process. “Also it needsal® cognizance of emerging
knowledge, and practice in the field. It is clelaattthe courts in Zanzibar confine
themselves to the raw form of the law and rardlgt all, seek the benefit of studies
in the field of sexual violence when presiding 0®fAC cases™®* This denies
them the opportunity to elucidate and develop thes Iconsonant with the

peculiarities of the Zanzibar legal context.

5.2.4 Other factors that contribute to the predomimnce of sexual violence

against children in Zanzibar

in concludingon the other factors that contribute to the predamce of sexual
violence against children in Zanzibar, the researdinds that there are many
factors that hinders the effort of combating sexualence against children and

these are lack of collaboration among the actors ate suppose to fight SVAC,

122 op Cit.Daniel Monseberg(ed) pgl5
123 ihid
124 |bid
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corruption, poor format of pf3 form, court delaysdgpoverty all this contributes a
lot in the prevalence of sexual violence againstdodn in Zanzibar and so this
conclude even where the laws are available, thexeireeffective to curb sexual

violence against children

Government’s action should go further than theldistament of legal remedy and
include support services, response centres anetd@@rcement training. Reformed
legislation concerned with sexual violence will ypulttains the desired result when
joint with enforcement and support services thaldobn require in order to enjoy
their rights. Thus, political will is required inaer to protect children from violence.
In the absence of political will, all process, ismaterial how good they look on
paper, they are likely not going to succeed. Theeethe findings in hand facilitate

to draw up recommendations

5.3 Recommendations

Problem facing Zanzibar today is how to make pdssibnvironment for
transforming obligation into action, together wiidingible strategies to eradicate
unrelenting®® sexual violence against children and recognizectiffeness of the
law to curb sexual violence against children ofhbwtstitutional and community

level in the development of the country.

The researcher have tried to show how sexual welegainst children in Unguja is
predominant and where the law is available, itasrfy implemented and enforced
SVAC is uncontrolled where legal systems and mgtihs Communities practice
normalize various forms of abuse against childhat include SVAC, female genital
mutilation, early or forced marriage as well asgwiity testing. The shame and
stigma attached to sexual violence against childzed the lenient penalties meted

out on offenders in formal and traditional judicsgstems, silence victims.

1250p. Cit. Dr Rurth Aura,
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Countries have devoted themselves to stop andhfisexual violence by ratifying
international conventions and declarations, thasgrizing the gravity of the crisis.
Despite of these efforts, violence against childeestill uncontrolled, therefore the
need to continue conducting research so as tosexfite unseen problem and
propose strategies that sexual against childreralba recommend how the survivor
can be supported. States have duty to encouragerabect all human rights and
fundamental freedoms of all citizens, and they miogilement due diligence to
prevent, scrutinize and discipline acts of violeagainst children. The state also has
a duty to protect victims from any form of violenae responsibility for which it

ought to be held to account.

Generally, the issue of Sexual violence is insidfily addressed in separate pieces
of legislations. A reform of laws and policies isquired in order to address the
SVAC issues efficiently. Several gaps in laws antices have been observed and
the following necessary measures are recommenddx ttaken in order to end

sexual violence in general and SVAC in particular:

e The Penal Act of 2004 should be amended to recegaid incorporate a
marital rape as a crime sanctioned with severe lpyeridarital rape should
include having sexual intercourse with a wife giHo is pre-puberty.

* The Government policy underlying the requirementiary only after the
completion of primary education which is compulsorghould be fully
supervised. Public should however, be educatedhendisadvantages of
early marriage.

» Definition of the term “carnal knowledge” in the &g Act should be
reviewed and should not be limited to penetratibmale sexual organ into
the vagina or anus, but should be extended to copeeetration by use of

objects, body parts or even animals.

» Although courts on convicting offenders for mostsafxual offences order
for the compensation of the victim for physical msychological injuries

suffered, execution of such order usually is imfmes
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The offender serving imprisonment for 30 years mmgver afford to
compensate the victim. It is therefore recommentied the Government
establish a special scheme for the compensationcoims of SVAC. The
scheme should also be responsible for provisiortcafnselling services.
Under the scheme, mechanism should be devisedf@mrgment to recover

the fund direct from the offender from attachmenrd aale of his property.

The practice of rapist marrying the victim as a wéwvoiding the offence of
rape should be discouraged. The law should strdidgourage such bad

practice as it leads to continuation of trauma.

Unofficial recompense arrangements among the mistifamily and the
accused should not substitute criminal impartialitgystem with
imprisonment terms of punishment. Public shouldrzele aware of this bad
practice.

The law on sexual violence cases should cleaipylstte that no conclusion
may under any circumstances is drawn from stillmedack of confrontation
of the victim.

The Penal Act should be amended to provide fordnwg compensation to
the victims of offences against morality such @emapted rape, abduction,
indecent assault, defilement of boys, defilementidiéts and imbeciles,
detention of women in brothel, unnatural offencast of lesbianism and

sexual exploitation of children.

There is a need to develop a respective NationdityP&uidelines for
Victims of sexual violence for medical professiagbolice investigators,
prosecutorial staff and institution concerning wislocial development,

aiming at making a consistent measures for sexakdnce cases.

A specific provision within the Penal Act makingah crime for a person

who knows to be HIV/AIDS positive to intentionalgpread the same to

other persons be introduced. The law should protide all suspects of

sexual violence or intentional spreading of HIV/ADundergo HIV/AIDS
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test immediately upon being arrested. Victims whassailants are found to
be HIV positive should have access to post- exgoguophylaxis (PEP)
promptly. However, PEP should be accessible tormgtand other services,
like counselling.
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APPENDICES

APPENDIXI:

No......... Date......comennn..

QUESTIONAIRE FOR THE NON GOVERNMENTAL ORGANIZATION.

Dear respondent(s),

My name is Asha Mohammed Ahmed, pursuing LLM In&iomal Law at Mzumbe

University. | am conducting an academic researshpart of my master's

programme, the study is about “A critical analysfigffectiveness of the law to curb
sexual violence against children in Zanzibar”.

Kindly, you are requested to spare your time assestby answering the following

few questions:

1.0Introductory part.
1.1. Age: 1.2. Gender:
1.5. Education: 1.4. Title:

2.0 Name of Organization:
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3. Have you come through the penal no.6 of 2002 Act

Yes/NO (..uvuvennns )
4. Does it explains anything concerning sexualenok?
Yes/NO (..uvuvnnnnns )

If yes explain how.

6. Do you think Zanzibar complies with the condisoof the convection on right
and welfare of children which it ratified
Yes/NO (..eeevee.... )

Please exaplain

7. is there any contradiction found from penalwith other law
(Yes/NO) (..cceeveeeeeennnn )

Please explain.
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8. Does you receive any awareness concerning sexiahce against children ?
YeS/NO (.evvvvvrrnnnns )

9. Does your organization have any opportunityrtivigle opinion on issues
concerning sexual violance?
Yes/No (...............)

If yes, how many times

Frequently ( ) Regularly () None ( )

10. Is there any cooperation between your institutr department and department,
institution or organization in handling sexual einte cases?
Yes/NO (.eeveveennnn. )

If yes how? ;

11. What are the consequences if there is lackotihboration ?

Please mention them and site practical example ;

THANK YOU FOR YOUR COOPERATION
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APPENDIX II:

No......... Date.... ...

INTERVIEW GUIDE

Dear respondent(s),

My name is Asha Mohammed Ahmed, pursuing LLM In&ional Law at Mzumbe
University. | am conducting an academic researshpart of my master's
programme about “A critical analysis of effectiveaeof the law to curb sexual
violence against children in Zanzibar”.

Kindly, you are requested to spare your time assestby answering the following

few questions:

2.0Introductory part.
1.1. Age: 1.2. Gender:
1.5. Education: 1.4. Title:

2. Does the law meet the needs of combating sesakEnce against the children
right?
Yes/NO (...vuvnnens )

If yes explain in what ways.
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3.0 Is there any awareness made to public conagrs@éxual violence against
children?

4. Do you think that there is fair trial in procésgs concerning sexual violence?
YES/NO (-evveveeeenaiinnns )

Please explain.

5. Is there any gap in the law ensuring the culpfitsexual violence is being
punished?
Yes/NO (covvvvvivvinnnns )

If yes please explain
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6. What are the consequences when there is laotdlaboration among the?

Please explain and site practical example ;

7. What can you say about the overall performarigastitutional accountability in
Zanzibar concerning sexual violence ?

Excellent (........... ) Satisfactory.(.......) Less impact (........)....

8. Is there any cooperation between the policécar® health care officers in
proving sexual incidents ?
Yes/NO (.evveveennnn. )

9. Do you think the society understands the forfreeaual violence ?
YES/NO (eevveveeeeennnnns )

10. Do you have any additional comment?

THANK YOU FOR YOUR COOPERATION
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