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ABSTRACT

This study examined the extent to which consumérsigrofinance services in
Mainland Tanzania are protected under the curesgullframework. Specifically, it
entailed the exploration of the legal framework fimancial consumer protection in
microfinance services in Mainland Tanzania, an ération of the extent to which
consumers in microfinance services are protecteéutne existing legal framework,
and recommended reforms in the existing legal fraomk so as to enhance financial

consumer protection in microfinance services.

The study deployed more doctrinal research wherdo@umentary review was
conducted by reviewing various materials includBtgtutes, Books, Journal Articles,

conference papers, theses, and online materials.

The study also conducted a little field researchenhin-depth interviews and

guestionnaire survey were used to collect data tltenrespective respondents.

The findings reveal that consumers of microfinasegvices are not adequately
protected under the current legal and supervis@améwork. It has been found that
there is an inadequate institutional arrangementtfe regulation of microfinance
service providers, the over-arching mandate ofBb&, over-reliance of regulations
to prescribe substantial matters, absence of datéeqtion and privacy legal
framework as well as the absence of comprehensieehamisms for disputes

resolutions.

In light of the above findings, the study recomnetite following: (a) enactment of
a new and standalone legislation on Financial QmesuProtection;(b) enactment of
a new standalone legislation on data protection pndacy; (c) reconciliation

between the NMP 2017 and the Microfinance Act; édhasten the process of
making regulations as an alternative route in agking factors that hinder effective

protection to consumers of microfinance services.



TABLE OF CONTENT

CERTIFICATION .ttt ettt e e e ettt e e e e ernaann e i
DECLARATION AND COPYRIGHT ...cittiiiiiiii it iiiiieeme ettt ii
ACKNOWLEDGEMENT ..ottt eeee et e e e iil..
] =0 1@ AN I 0 P iv
LIST OF STATUTES ... ittt emmmm ettt e e e e e %
LIST OF POLICIES ... emmm ettt e e e e e een e mnen e Vii
LIST OF ABBREVIATIONS AND ACRONYMS ... ee e Viii
N = 1S3 I ¥ O X
A B L . o e e e XV
CHAPTER ONE ...ttt sttt e e e e e e et e e e e e annnn s 1
0 I 1 Yo [T T o P 1
1.2 Background to the Problem ...« eeeiiie e 2
1.3 Statement of the Problem ... e 7
1.4 ReSearch ODJECHIVES ........couuuiii e 9
1.4.1 General ODJECHIVE .....ccovviii e 9
1.4.2 SPECITIC ODJECLIVES. ... .cciiiiiii it et e e 9
1.5 RESEAICN QUESHIONS .....uiitiiiiiii et mmmmmme et e ettt e et e e et e e e e et e e eaa e eeaaeeaaaeees 9
1.6 Significance of the StUAY ...........oi oo 10
1.7 LILErature REVIEW......uuuuiiiei e iiieiiiiimmmmme ettt ettt e e e e e eeebean e e e eesneennns 7
1.8 Research MethodolOgy ..........oocoiiiei e 10
1.8.1 RESEAICH DESIGN....ceuuiiiiiiieiiiiiie et 20
1.8.2 SCOPE OF the STUAY .....cceiiiiiiiii s ettt 21
1.8.3 Area Of the STUAY ......coeiiiiiii e e 21
1.8.4 Population and Sampling DeSigN.......cccuueiiiiiii i 21
1.8.5 Methods of Data ColleCtioN............cceeeeriiiiiiii e 22
1.8.6 Data Collection INSIrUMENTS ..........uuuueeiiiee e eeeeans 23
1.8.7 Data Analysis and Interpretation ......cccceccooeeeeiiiii i e 23
1.8.8 Limitation of the StUdY...........o.uiiemcii e e 23
1.8.9 Chapter SCheME .......cooviiiieee e 24

Xi



S TR0 KO I O] o (o3 [ 1] o ] o 25

CHAPTER TWO ...ttt 20
CONCEPTUAL FRAMEWORK OF THE STUDY ....couiiiiiiiieieeeeeeeeee e 26
P2 N (o To [F o{ o] o T PP PP PPPPTRTPPPPPRPPPPPPN 26
2.2 Financial Consumer ProteCtiON..........cuuuuueeeeeeeruuiiiaeeeeeeeeiiaae e eeeeeennaans 26
2.2.1 Legal, Regulatory and Supervisory framework..............cocceeviiieiiiiiineennnn. 27
2.2.2 Equitable and fair treatment t0 CONSUMEIS . .uiiieeiiiiiiiiiiiiee e 28.
2.2.3 Disclosure and TranSPar€nCy..........ccaeuemreeeiieruuuuiiaaeaeeeeeeiiiaaeaaeeeeeennnnns 29

2.2.4 Consumer Data Protection and Privacy . .....cceeeeeeeeeieiiiiiinnneeeneen. 310
2.2.5 Complaints, Redress and Dispute Settlemegh®@sm................cccevevvnnnene. 32
2.2.6 Financial education and aWar€ness .......ccceueueuuuiireeeeieeeiiiiiee e eeeeeeeennns 33

2.2.7 Guarantee Schemes and INSOIVENCY ... ccoumeeemreieeeiiiiiiiiiiiiieeeieieii . 26

2.2.8 Consumer OblgatioNS..........ciiiiiiceeie e e 35
2.3 Description of Key Concepts used in the Study..............ueeiiiiieiiiiiiiiiinnneenn. 36
2.3.1 A CONSUIMET ..ttt ettt e e e et et et e e e et et et e e et e e e e e een e ean s 36
2.3.2 CONSUMET ProtECHION .......uvviiee s+ttt e et e e e 36
2.3.3 MICIOfINANCE .....cuviiii it e e e e eeeees 37
PG I V[ Tod {0 T o1 =T || A PP 38
2.3.5 Microfinance Service or DUSINESS.....cccaem i 38
2.3.6 Microfinance INSHLULIONS .........uuiieeeee e 38
2.3.7 Microfinance ServiCe ProVIAErsS .........cccoioiieeiiiiiiiiiiiae e ee e eeees 39
2.3.8 FIN@nCial iINCIUSION .........oiiiiiii s ceeeeme e e e e e e e eeees 39
2.3.9 Regulation and SUPEIVISION ...........oummmeeeermiuiaaaeeeeeeiiiiia e e e e eeeeee s 39
P2 S o od 1] o] o P 40
CHAPTER THREE ......oiiiiiii e e 34

LEGAL AND REGULATORY FRAMEWORK FOR CONSUMER
PROTECTION IN MICROFINANCE SERVICES IN MAINLAND

TANZANIA. oottt eee e e e e ee et e ee et teeeeeeeteee et eeeeeeeereeeeeeeannes 41
G 00 I [ 1 o o (U T4 1 o PR 41
3.2 Legal Framework for consumer protection in wiiclance services.................. 41

Xli



3.2.1 Deposit taking Microfinance Institutions.............ccccoeeeeeiiiiieivce e, 42

3.2.2 Non-Deposit Taking Microfinance INStitutions...............ccccoeeeeeiiiiieeecennnnn. 41
3.2.3 Savings and Credit Cooperatives Societie(SBS)........ccceevvvvieeeeerieeennnns 49
3.2.4 Community MicrofinanCce GroUPS .........cceeeeeiiiiieeiiiiiieeeiiie e e eeeennn 48.

3.3 Other Legislations governing provision of Mitnance Services in Tanzania..55

3.4 The National Microfinance Policy Of 2017 .cccc...oovviiiiiiiiiceeee e, 59.
3.5 The MiICrofinanCe ACE .........uuiii et 53
3.5.1 Scope of Application of the Microfinance ACt.............ceiiiiiiiiiiiiiiiiineeeee. 64
3.5.2 Categorisation of Microfinance Service Preved..............cccooeeeiiiiiiiiinnneenn. 64
3.5.3 Governance of Microfinance Service ProvidersS............ccccvvviiiiieieeieennnnnn. 65
3.5.4 Institutional Framework for Microfinance SEBS ..............ccocvvviiiiiieeiiinnnnnns 65

3.5.5 Regulation, Supervision and Licensing of Bgsiand Credit Cooperative

Societies (Tier 3 and Community Microfinance Gro(p&r 4)..................... 68
3.6 Requirements Relating to Consumer ProtecticMianofinance Services......... 71
3.6.1 Consumer Protection PriNCIPIES. ......cccumriiiiii e 63

3.6.2 Other Requirements Related to Consumer Rimteio Microfinance Services.

............................................................................................................. 72
I3 0] a T3 (111 (o] IR 76
CHAPTER FOUR. ... e eaeens 77
ANALYSIS AND DISCUSSION OF FINDINGS ... 77
o I 1 o1 o Yo [0 13 1T AT 77

4.2 Reflection and Adequacy of the Consumer PriotecPrinciples under the

Existing Legal Framework. ...........ccooiiiiimmmmn i B
4.2.1 Legal and Supervisory Framework .......cccccc.oooiviiiiiininieeiiiiiiiiiineeeeeeeen A8
4.2.2 Disclosure and TranSPArENCY. .........cccceurneeeeruuiieereriiieeseesaeeeessneeeennns 77
4.2.3 Fair Treatment and BusinesS CONAUCT ....cceemniiiiiiiiiiiiiieieeeeeeeii e 86.
4.2.4 Data Protection and PrIVACY ..........coceeeeeieeeiiiiieeeeiieeeeeeineeessniaeeeennnns 86
4.2.5 Dispute Resolution MechaniSms .........cccceeeiiiiiiiiiiiiciien e 87

4.2.6 Guarantee Schemes and INSOIVENCY ....ouuceerneeeeiiiiieiiiiiiieeeeiiieeeeennnn... 88
G 3 @] o Tox 11 ] o] o WS USP PSPPI 90

Xiii



CHAPTER FIVE ... e 91

SUMMARY, CONCLUSION AND RECOMMENDATIONS ........cc. wevveveeeeennns 91
LT AU [ 11 4 =Y PP 91
5.2 CONCIUSION ...ttt 4+ttt e e e et et e e e e e e et et et et e e ae e e e e eneeeanenenenenes 91
5.3 RECOMMENUALIONS ...t eemm e e 93

5.3.1 Enactment of the new and standalone legislatin Financial Consumer
[ (0] C=Tox (o] o PSP 93

5.3.2 Enactment of the new and standalone legislatin Data Protection and

PIIVACY ...t 93
5.3.3 Reconciliation between the NMP 2017 and therdfinance Act .................. 94
5.3.4 Hasten the making of regulations .......ccccc.uuiiiiiiiiiiiiiii e 94
REFERENGCES ..ottt s e n e e 95

Xiv



TABLE

Table Summary of Regulatory Framework for MFIs ptm2018. ............cccccc....... 55

XV



CHAPTER ONE
GENERAL INTRODUCTION AND BACKGROUND INFORMATION
1.1 Introduction

Microfinance has been hailed by many to be onehef most effective tools in the
process of fighting global poverty in both the deped and developing world. It has
been particularly effective and beneficial in brirgyproducts such as savings, deposits,
insurance, and credit to the unserved and undemeemmunity. However, despite its
importance, if microfinance services are not prhpergulated many poor and voiceless
people may fall victims of predatory lending prae§?Thus, in many countries
including Tanzania microfinance subsector has grawrthe extent where financial
regulators have seen the need to frame a policyeaedtually integrate it into the
framework of regulated financial services institag® One of the rationales behind such

regulation is the protection of consumers in micrafce services.

This study, therefore, examined consumer proteciionmicrofinance services in

Mainland Tanzania. In particular, it examined tbgdl and regulatory framework to see
how it has been designed to provide protectionoilessumers of microfinance services
from various risks. Such risks include high-intérestes, unfair loan collection and
recovery measures, inadequate data protectioneduetde disclosure of lending terms
and conditions and other malpractices by microfieaservice providers. Moreover, the
study sought to provide a deeper understandingresights into the legal framework on
consumer protection in microfinance services in Mé&d Tanzania, to determine the

extent to which consumers of microfinance serviaes protected under the existing

"W.H. Abera (2019). Is Microfinance an Effectivec& Program Intervention for Poverty Reduction?
Impact Analysis Approach, University of Kwazulu MatResearch Gate, p.3. Retrieved off E&bruary,
2019 from the World Wide Webhttps://www.researchgate.net/publication/331132233

2 Predatory lending practices refers to those cramictices that take advantage of the borroweck' dd
financial literacy exploit customers through higtterest rates.

®p. Meagher. (2002). Microfinance Regulation in Depiéng Countries: A Comparative Review of
Current Practice, IRIS Center, University of Manda 2002, p.1. Retrieved on8anuary, 2019 from
the World Wide Webhttps://www.citeseerx.ist.psu.edu

1




legal framework and to recommend for reforms theg mecessary to improve the

existing legal framework.
1.2 Background to the Problem

The rise and growth of microfinance all over therldchas a unique history. When
Professor Muhammad Yuntfounded and established the iconic Grameen Bamk,
bank for the poor'thirty five years ago, the Bank was positionedhasrole model local
financial institution for poverty reduction in Baagesh. The success of the bank
marked the ushering of microfinance in many develpountries. After successful
operation of the Bank, the “Grameen clofiesjread in many other developing countries.
The importance of microfinance in developing costiies in the influence on poverty
reduction and indirectly in the disproportionatedaebtedness reduction in these

countries’

In developed countries, microfinance, originatedsiearmany some 150-200 years ago
from small informal beginnings as part of an emeggself-help movement: with the
first thrift society established in Hamburg in 1778e first community bank in 1801;
and the first urban and rural cooperative credsoamtions in 1850 and 1864,

respectively®

* was awarded the Nobel Peace Prize in 2006 (atherfirst, he established and successfully devel@pe
micro- financial system in LDCs, concretely in Baudgsh for the so-called Grameen Banks).
M. Bateman, (2014) The Rise and Fall of Muhammanh$ and the Microcredit Model, International
6Development Studies, Working Paper Series, St. Maspiversity, No. 001, p.1.

Ibid
K. Srnec & E. Svobodova. (2009). Microfinance irskéeveloped Countries: History, Progress, Present
— Charity or Business? Czech University of Life é3cies Prague, Institute of Tropics and Subtropics,
Kamycka, Agric. Econ-Czech 55, No. 10, p.467.
®H.D Seibel. (2003). Microfinance in Nigeria: OrigirOptions and Opportunities, University of Kéln,
2003 at p.1. Retrieved on"¥2December, 2018 from
file://IC:/Users/Hp/Desktop/Microfinance%20in%20Mita%200rigins-
Options%20and%200pportunities-PROF-HANS%20DIETER.pd

2




In Tanzania, the country's microfinance sectorit®soots in the late 1960sor most

of such period, the financial sector in Tanzania waainly government-owned with
pervasive government interference in the finansiatem:’ Credit was issued on the
basis of government priorities with little regaml ¢redit-worthiness, and banks were
convenient agents of fiscal policy. The NationalnBaf Commerce (NBC) and the
Cooperative and Rural Development Bank (CRDB) wdmminant in providing

microfinance services. NBC provided working capaald other short term finance to
agriculture and other rural activities while CRDByded development finance to rural
development activities. These two institutions hadrtual monopoly in their functional

areas: Each institution was governed by its owtutta and the Bank of Tanzania’s

(BoT) supervisory role was limited.

Both NBC and CRDB were not performing the way itsveaticipated in terms of loan
portfolio which led to the inability to attract nedeposits from their customers. The
failure™ of these two financial institutions in the mid-D&8 financial sector reforms
were inevitable. In the circumstances, Tanzanitabed economic reform measures in
1986. As part of the economic reform program, imm@atation of the financial sector
reforms started in 1991 and aimed to develop aamadile, efficient and effective
financial system. The reforms included liberaliaatiof interest rates, elimination of
administrative credit allocation, strengtheningtloé BoT 'regulatory and supervisory

role, restructuring state-owned financial instibas and allowing entry of privately

® Wangwe, S Innovation in Rural Finance in TanzaRiaper Prepared for the Third Annual Conference
on Microfinance Held from 1%to 17" March 2004 at the AICC Arusha, p.4. Retrieved 4fi Recember,
120018 the World Wide Web: fromttps://www.bot.go.tz/MFl/Library/InnovationInRutdFinTZ.pdf.

Ibid.
Y'CRDB was governed by the Tanzania Rural Developmank Act No.7 of 1971 while NBC was
governed by the Bank of Commerce (Establishment&sding of Assets and Liabilities) Act No. 1 of
1961 respectively.
2 bid.
13 According to the Loan Advancement and Realizafiamst (LART) Annual Report, June 2002, 70% of
NBC's loan portfolio was in arrears and 95% of thias accounted for by parastatals and a substantial
share by cooperatives as of 1988. The Cooperatival ®evelopment Bank's (CRDB) rural sector loan
portfolio was no better, with 66% of its loan potlib in arrears as of end 1988. With a non-perfoigni
loan portfolio, the two banks were unable to attreewv deposits from their customers.

3




owned financial institutiond*Indeed the reforms sought to create an effective an

efficient regulation on the financial system in trwintry’®

In making these reforms a reality, Tanzania enadtezl Banking and Financial
Institutions Act (the Banking Act 1991y. The Banking Act 1991 provided a room for
the establishment of privately owned banks. ThekBanAct 19917 also provided for
the structure of regulation and supervision offthancial sector in the count’y.These
reforms brought an appreciable impact on the dewedénmt of financial systems in the

country.

The reforms brought efficiency and competitionhe banking sector. On the other hand,
these reforms resulted in widening the institutlogap in the provision of financial
services to the lower income segment where aceebsadic financial services by the
majority of Tanzanians increased proportionatetythle circumstances, the Government
was prompted to initiate a process for mainstregmircrofinance services. The process
aimed at ensuring the development of a broaderebfisancial system comprised of a

variety of sustainable institutions, with wide @astch and diverse financial produtts.

The reforms also led to more competition and dgualkent of the financial sector with
new and more efficient financial servic8sThe reforms also forced the restructuring of
state-owned banks so as to comply with the prudergguirements and to be able to
compete in the markét.The Banking Act 199% also gave autonomous power to the
Bank of Tanzania (BoT) not only in the formulati@i monetary policies but in

4 G.C Rubambey. (2005). Policy, Regulatory and Stipery Environment for Microfinance in
Tanzania, Essays on Regulation and Supervisiols Bdntre University of Maryland, No. 15. Accessed
from www.arabic.microfinancegateway.org/sites/defaldtsfimfg-en-paper-policy-reqgulatory-and-
supervisory-environment-for-microfinance-in-Tanz8005.pdon 18 November, 2018.
*D.Chuku and N.Ndanshau. (2016). The Non-Bankrigi# Intermediaries and Economic Growth in
Tanzania: An Empirical Analysis 1967-20Ignzania Economic Review, Vol.6, No.1 & 2-1-25, p. 1.
®No. 12 of 1991.
"The Banking Act 1991.
8See Part Il of the Banking Act.
9 See Part Il of the Banking Act.
2B, Randhawa and J. Gallardo. (2003) MicrofinancegURation in Tanzania: Implications for the
2Dlevelopment and Performance of the Industry, AfriBegion Working Paper Series No.51, p.13.

Ibid.
2 The Banking Act 1991.




regulation and supervision of the financial secidris was followed by the enactment of
the Bank of Tanzania Act, 1995 (the BOT Act 1985)hich repealed the Bank of
Tanzania Act, 1965 (the BoT Act 1965).

However, these reforms were seemingly relevant ontize mainstream banking system
and its clients and not to microfinance institusioBoth the Banking A&t and the Bank
of Tanzania Act (the BoT Act 199%)did not cover the aspects of regulation and
supervision of microfinance institutions such asddr companies, Savings and Credit
Cooperative Societies (SACCOS), Village CommunityanB (VICOBA), Non-
Governmental Organisations (NGOs) Microfinance imaddvidual money lenders. These
institutions were established and operated undésrent pieces of legislation such as
the Cooperative Societies Attthe Social Security (Regulatory Authority) A€tthe
Capital Markets and Securities ACtthe Companies Acf the Trustees Incorporation
Act,*' the Non-Governmental Adfthe Societies Act the Business Licensing Att
and the Insurance A&t.However, all these legislations did not provide &spects of

consumer protection in microfinance services.

Thus, having realised the importance of the miaanice industry and the need for
consumer protection in microfinance services, tbgegnment took some significant
initiatives by initiating a microfinance policy fimulation process in 1998.In 1997 the
BoT was appointed by the Government as a governfoeat point for microfinance in

enhancing and coordinating the government's suppomards mainstreaming

% No. 1 of 1995.

2 The BoT Act 1995.
2 The BoT Act 1995.
2 The BoT Act 1995.
2ZICAP 211.

BCAP 135.

2CAP 709.

9CAP 212 whichinter alia provides for incorporation and management of ¢remfinpanies.
$iCAP 318.

%2CAP 56.

3CAP 337.

%CAP 208.

SCAP 394,

%B. Randhawa, p.13.



microfinance into the financial system. As the Goweent's hub and agency with
oversight on the banking system, the BoT, on bedfalie Government, led the process
for the formulation of the microfinance policy ati review of the legal, regulatory and

supervisory framewor¥.

This process went on until 2000 when the governnagmgroved the first National
Microfinance Policy (referred to as NMP 2008Jhe policy called for regulation and

supervision of microfinance industry in the country

In NMP 2000, the government recognised the micesfae sector as an integral part of
the financial sectdfby acknowledging the need for regulation and supiemw of
microfinance operations. However, the NMP 2000 daut acknowledge the need to
have a legal framework for regulation and supewovisbf microfinance sub-sectdt.
Thus, only those institutions licenced to accepodés from the general public or from
other financial institutions were subjected to flatjan and supervisioft.

One of the reasons for such non-regulation was ithatas difficult to regulate and
supervise small microfinance service providers bseasuch institutions are formed by
persons who are familiar to each other, thus, nedutinancial risks that regulation
could protect? In these premises, it entailed that the governroentd not realise the
need to provide legal regulation and supervisiomarofinance institutions. As pointed
out earlier, the lack of specific legislation tayuéate microfinance services was also
reflected in the existing banking laws.

Nevertheless, the emerging trends, developmentaplexities and challenges in the
microfinance industry prompted the government teiew the NMP 2000. Other
reasons which prompted the government to reviewNh#> 2000 were the growing

¥ |bid.

22(2000) issued by the Government through the MipisfrFinance of the United Republic of Tanzania.
bid.

40 See NMP 2000, p. 14.

“ISee NMP 2000, p.14.

“2See NMP 2000, p.14.

“3See section 3 of the Banking Act and the BoT Actteninterpretation of terms “bank” and “financial

institution” respectively.



public concern on the business conduct of microieainstitutions which is associated
with inadequate disclosure of lending terms anddidmms, excessive interest rates,
reckless lending and multiple loans contributingoter-indebtedness and unfair loan
collection and recovery procedur&sThese malpractices also brought about public
complaints and concerns on issues related to cagrspnotection. Thus, in the new

Policy® the government proposed to establish microfinaeml, regulatory and

supervisory framework which could help to addrdss identified issues of consumer

protection in microfinance sub-sector.

The identified gap within the existing legal franmWw called for enactment of the
Microfinance Act®to provide for licensing, regulation, supervisiand protection to

consumers of microfinance services by ensuring t@isumers of microfinance
services are protected and offered appropriateustedand services for their wellbeing
while enhancing the Government's objective to redpoverty in the country by

empowering low-income earners through financialusion and self-employment.

Despite these developments, it was imperative pboes the extent to which consumers
in microfinance services are protected under thstiag legal framework. It is against
this backdrop that this study was conducted.

1.3 Statement of the Problem

Microfinance services play a vital role in providifinancial services to those who do
not have access to the formal financial sectoaldb facilitates entrepreneurship and
economic development by providing entrepreneur$ wihall credits to finance their
businesse$’ Thus, considering such role to both the country #sdpeople, and

considering the number of people using microfinaseevices which is about 48.6

“NMP 2017, p. 23.

“NMP 2017, p.30.

“No. 10 of 2018. This Act is not yet in force.

“’Karim, Z.A. et al. (2015). Client Protection in microfinance: the remt state of law and regulation.
Ernest & Young Global Limited, United Kingdom, p.Retrieved on 11 November, 2018 from the
World Wide Webhttps://www.ey.com/Publication/vwLUAssets/EY -cligmtotection-in-
microfinance/$FILE/EY-client-protection-in-microfimce. pdf
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percent of Tanzanian's labour foré®,the Parliament of Tanzania enacted the
Microfinance Act which provides for licensing, rdgtion and supervision of

microfinance services in Mainland Tanzania.

One of the key objects of the Microfinance Actasprovide protection to consumers of
microfinance services in Mainland Tanzania by dshing microfinance consumer
protection principle’s and other oversight mechanisms. The principlesrtfierofinance
service providers are required to comply with psavis of fair terms and conditions in
the loan contract, full disclosure of products mifation, transparency on interest rates,
provision of financial education to the consumeosput in place complaints handling
and dispute settlement mechanisms. Despite thésevaments, it is not clear from the
law on how those principles are going to be impleted, considering the fact that the
institutions® charged with regulation and supervision of migrafice services are also

vested with other broad functiorrs.

For example, BoT under the Banking Act and the BaTis charged with the functions
of licensing, regulation and supervision of bankd deposit-taking financial institutions
including mortgage financing, development financitepse financingformulate and

implement monetary policy including exchange raticy issue currency, issue
currency, to deal, hold and manage gold and foreigrhange reserves of Tanzahia
and act as banker and fiscal agent of the Goverith@hese broad functions are likely
to hinder the realisation of the intended resudtgarding regulations of microfinance

services.

8 This is according to FinScope Tanzania 2017, p.Tds report was retrieved on '3@ctober, 2018
from the World Wide Welbttp://www.fsdt.or.tz/wp-content/uploads/2017/0%Ecope-Tanzania-2017-
Insights-that-Drive-Innovation.pdf

49ss. 50 and 51 of the Microfinance Act.

*In this case the BoT.

®1See the functions and duties of the BoT under tekBig Act and the BoT Act, the functions of TCDC
under the Cooperative Act and the functions ofltical government authorities under CAP 287 and CAP
288.

*?See section 4 of the Banking Act.

*35ee section 5 of the BoT Act.

*iSee section 32 of the BoT Act.




In addition, provisions relating to consumer conmik& handling mechanism and
procedures, consumers’ data protection mechanisnwels as dispute settlement

mechanism under the Microfinance Act are still virmgnt

In those premises, it was imperative to investigatethe extent to which the current
microfinance legal framework accommodates financoadsumer protection concerns in
microfinance services so as to make recommendatiioaddress the factors that hinder

effective consumer protection in microfinance sasiin Mainland Tanzania.
1.4 Research Objectives

During the investigation of the research problehe tesearcher was guided by one

general objective and three specific objectivegrasided hereunder:-
1.4.1 General Objective

The general objective of this study was to exantiree extent to which consumers of
microfinance services in Mainland Tanzania are quied under the current legal

framework.
1.4.2 Specific Objectives

i. To identify legal regime/framework for financial gumer protection in

microfinance services in Mainland Tanzania.

ii.  To examine the extent to which consumers in mineofce services are protected

under the existing legal framework.

iii. To recommend reforms in the existing legal framdwsp as to enhance

financial consumer protection in microfinance sees.
1.5 Research Questions

i.  What is the existing legal framework for consumest@ction in microfinance

services in Mainland Tanzania?



ii. To what extent are consumers of microfinance sesviprotected under the
existing legal framework?
lii. What reforms are necessary to improve the existegpl framework on

consumer protection in microfinance services iniN&id Tanzania?
1.6 Significance of the Study

This study was important in informing the relevanthorities about the weaknesses in
the existing legal framework in relation to finasmlatonsumer protection in microfinance

services in Mainland Tanzania.

The study also provides some recommendations thgthalp the lawmakers to realise
the need to make reforms to improve the existigglléramework so as to provide for
effective regulation of microfinance institutionstvan ultimate goal of strengthening

financial consumer protection in microfinance seegiin the country.

Also, the study adds important information on holke tgovernment and other
stakeholders should work together to improve tHeelg of microfinance services with

a view of affording protection to consumers of #nggrvices.

Ultimately, the study contributes to the literatwwa financial consumer protection,

especially in microfinance services.
1.7 Literature Review

The aspect of consumer protection in microfinaneevises has received attention of
many scholars around the globe. Studies and surkiays been conducted and the
outcomes have been compiled in reports, booksngsirand other media. However,
literature from Tanzania scholars in relation tis #rea of the study is limited, thus the
researcher consulted literature from other jurisois. The following is a discussion on
the identified relevant scholarly works of othethars who have highlighted issues of
consumer protection in financial services both @& from other jurisdictions with a

view of identifying what have been done and whakehaot been done.
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Binamungu C.S and Ngwilimi G38in their book entitled ‘Regulation of Banking
Business in Tanzania,” discussed about regulatiomamking business in Tanzania
where they acknowledged the absence of clear fegmlework governing microfinance
business in Tanzanid The authors went further highlighting on the Na#b

Microfinance Policy of 2000 (NMP 2000) which atteteqh to integrate microfinance
operations into the financial system where the BahRKanzania was vested with the

overall responsibility to coordinate its implemeiua.”’

Also, the authors noted that the NMP 2000 coveredidge range of microfinance
operations conducted by commercial banks, by rae@hmunity banks, by non-
governmental organisations (NGOs) and by cooperancieties like savings and credit
societies (SACCOS¥

Apart from that, the authors attempted to answer imwportant questions which are
‘why’ and ‘how’ do we regulate banks and finandiastitutions?® In answering those
questions, the authors provided for the reasomatmmale behind banking regulation by
arguing that financial regulation have four mainegkives which are protection of the
economy against systematic risk, protection of vigllial depositors, protection of
customer? against business miscondifand protection of the society against financial
crimes®? Additionally, the authors considered consumer guiion as one of the
rationale for banking regulation on the basis ofkatiimperfections and failures due to
information asymmetry® Thus, in their view consumers in financial sersicer

products are less informed than their suppliers ianchost cases they would rely on

**Binamungu, C.S. and Ngwilimi, G.S. (2006). Regulatdof Banking Business in Tanzania, Mzumbe
Book Project, Mzumbe, Morogoro Tanzarpal.

**0Op.cit, p.58

*"bid.

**Binamungu, C.SOp.cit, p. 59.

*Binamungu C.SQp.cit, p.2.

®In this study termed as consumers.

®IEmphasis is added.

®2Binamungu C.SQp.cit, p. 22.

%30p.cit, p.26.
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suppliers’ information to accept the products givimpportunity to suppliers to exploit

the market at the expense of consurfiérs.

They went further highlighting on the regulatorydasupervisory framework for banking
and financial institutions in Tanzania by identifgi the regulatory authority and
explaining about the licensing procedure for bagkamd financial institutions in the

country.

This work was useful as it provided him with neeggsnsights into the rationale for
financial regulation and how financial institutiostiould be regulated for consumer
protection purposes.

Pierce M*® in his Article entitled ‘Regulation of Microfinaecin United States:
following Peruvian Model,” argues that regulatioh MFIs plays a vital role in the
protection of consumers, MFI investors and help mfierofinance sector to gro¥.
Citing an Indian experience to amplify the needN¥ls regulation, the author is of the
view that if the sector is left unregulated, conswnof microfinance services are likely
to face harassment during collection and recovesgsures and other sort of humiliation

to consumers by money lenders.

The author further argues that these incidencesadinelr malpractices are the main
considerations for the need to have a microfinaegellator by considering a Peruvian
model as the best model for regulation of the Uhitetates of America (USA)

microfinance®’

Thus, this work provides some insights into thet lpgactices affording protection to
consumers of microfinance services. With the aithisf work the researcher was able to
learn how Peruvian model has been designed andndmhanisms they employed to

enhance protection to consumers in microfinancées.

®op.cit. p. 27.

®Pierce, M. (2013). ‘Regulation of Microfinance hetUnited States: Following Peruvian Model’, North
Carolina Banking Institute, Vol.17 (1), p. 211.

% bid.

0Op.cit, p.213.
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Haiyambo E? in the thesis entitled ‘the impact assessmenegdilation of microfinance
institutions in Namibia. She argues as to whetharafinance institutions should be
regulated and how they should be regulated. Bygusie case study of Namibia, the
author came to the conclusion that regulation iseesary to enhance development of
microfinance sector. The author further argues ribgiilation is important as it provides

protection on financial system and safety to deposi’

On the other hand the author argues that regulati®m enhances consumer protection
by setting interest rates limits, requiring trangpay and disclosure and preventing

fraudulent practice®

The author also discussed about two main approaghesgulation that is prudential

regulation and non-prudential regulation. The disgan of these two approaches aimed
at differentiating the two approaches and recomnmgnithe best approach for regulation
of microfinance institutions in Namibfa.Her findings and recommendations helped in
analysing research findings and reaching a weBeead conclusion. The researcher
also found Haiyambo’s work as relevant and usedut @rovides a rigorous discussion
on why microfinance institutions should be and hiney should be regulated and by

whom.

Muganga D .?in his Thesis entitled ‘the Role of Regulation a8dpervision of
Microfinance Institutions: Evidence from South Afi and its Implications for the
Development of Non-Deposit Taking Microfinance Riagjon in Kenya’, is of the view

that regulation of microfinance institutions hetpsefine the legal status of institutions,

%% Haiyambo. (2016). An Impact Assessment of thelleipn of microfinance institutions in Namibia,
PhD Thesis, Stellenbosch University, p.178. Retteon 11 September, 2018 from the World Wide
Web:file:///C:/Users/Hp/Downloads/haiyambo_impact 2078%5).pdf.

*Op.cit, p.180.

lbid.

"Op.cit, see pp.188-197.

?D.L Muganga. (2010). The Role of Regulation andeBuision of Microfinance Institutions: Evidence
from South Africa and its Implications for the demment of Non-deposit Taking Microfinance
Regulation in Kenya. A Master DegreeThesis, Statevélsity of Bergamo-Italy. Retrieved off' 3
September , 2018 from the World Wide Web:
www.universitymeetsmicrofinance.eu/uploads/2/5/38321214/thesis_muganga.pdf
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pointing out allowable and prohibited activities a®ll as the scope of offering
microfinance activitie$® He further argues that regulation of microfinaimestitutions

plays a vital role in enhancing consumer proteciiomicrofinance service’s.

The author also notes that financial services etfeny microfinance institutions can
help poor people to transform their lives but it designed and implemented properly,
they can in some cases do more harm than foblderefore, the author is of the opinion
that regulation of microfinance institutions carphto avoid over-indebtedness, bring
transparent pricing, set appropriate debt collestioneasures, set mechanisms for

redress of grievances and provide mechanism faegtion of client’s dat&®

However, the author does not provide for how the $hould be designed to deal with
the identified risks. This prompted the researctoeinvestigate on what should be
included in the existing legal framework so as mapiove and enhance consumer

protection in microfinance services in Mainland Zamia.

Makuyana T’ in his Article entitled ‘Microfinance Regulationn@ Supervision in
Zimbabwe: A Critical Overview ‘argues that regubsti of microfinance institutions
becomes necessary considering the unequal bargapomver that exists between
consumers and providers of microcredit servifegéccording to the author, the
regulation of microfinance institutions is necegsaecause their failures and their
market misconducts will not only cause harm todivers but to the consumers of their
services as welf’ For purposes of consumer protection, he arguesttiealaw should

D.L Muganga. (2010). The Role of Regulation ande3uision of Microfinance Institutions: Evidence
from South Africa and its Implications for the demment of Non-deposit Taking Microfinance
Regulation in Kenya. A Master DegreeThesis, Statiwétsity of Bergamo-Italy. Retrieved off 3
September , 2018 from the World Wide Web:
\7/XWW.universitymeetsmicrofinance.eu/uploads/Z/S/%B/ZlZ14/thesis muganga.pdf

Ibid.
"Ibid.
®Op.cit, p. 23.
7(2016), Microfinance Regulation and SupervisioZimbabwe: A Critical OverviewMediterranean
;]é)urnal of Social Sciences, MCSER Publishing Vol. 7, No. 1, p. 376.

Ibid.
“Ibid.
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seek to regulate microfinance institutions so asittimise chances of those institutions

in jeopardising the rights of their consumers.

He further submits that the law should be coucliednhance consumer protection by
providing for transparency and disclosure of legdiarms and conditions, provisions
which will help to avoid over-indebtedness to canstg® but also to provide other

relevant provisions.

The author further argues that the supervisory eblaicrofinance institutions should be
conferred upon another independent authority delvéae that purpose instead of the
central bank! His argument is based on the truth that centrakdaave numerous

tasks in their mandate as bankers to governmethisy ocommercial banks, and deposit-

taking financial institution&?

Thus, Makuyana’s work is relevant as it providegaie guidance on the appropriate
measures which Tanzania can learn to enhance falanonsumer protection in
microfinance services. From that work, the researchorrowed a leaf on how
Zimbabwe and other jurisdictions laws have manageatovide effective protection to

consumers of microfinance services.

Cranston B%in his book entitled "Principles of Banking Law"gales that consumer
protection is one of the main reasons for bankiegulations although; the issue of
specific consumer protection for bank customersbeen a rarity? He further points
out with examples from different jurisdictions, theasons as to why banking regulation
was necessary to accord protection to consumdisanicial service&® Usury® was one

of the reasons as to why money lending need spegdvernment regulation which

80op.cit, p.379.

80p.Cit, p.383.

¥ hid.

8 (2002),Principles of Banking Law, 2" Ed, Oxford University Press, New York, p. 65.
#0p.Cit, p. 76.

80p.Cit, p.77.

% Refers to exorbitant interest rates charged onsloa credits.
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could put certain interests rates under controitHemmore, the author submits that in

western countries, it reached a stage where usasydeclared unlawfd.

Other literature shows that such kind of practisgsappening in Tanzania especially in
microfinance institutions. Thus, although Cranstid not directly deal with the

importance of regulation of microfinance institutso on consumer protection, the
researcher found his work as useful as it lays dtwenfoundation as to why financial

consumer protection is necessary for this era.

Roy T in his paper entitled ‘Regulation and SupervisidrMicrofinance Institutions:
Principles and Best Practice, A Paper presentetheatSouth Asian Association for
Regional Cooperation (SAARC) Finance Seminar onuRdigpn and Supervision of
Microfinance Institutions in SAARC Region’ amplifiethe concerns which call for
regulation of microfinance institutions at the beserests of consumers of microfinance
services. He identifies usurious interest rategrawe recovery practice and other
lending malpracticéé as part of the burning public concerns regardiegrhicrofinance
institutions. He further submits that non-regulataf microfinance institutions is rather
benefiting the private shareholders, including iigmeinvestors at the expense of poor
borrowers”

The author went further sharing some experiencahenregulation of microfinance
institutions which reveals the nature and mode dafrafinance regulations in other
jurisdictions? It has been stated that in most jurisdictions,rafinance institutions are
subjected to non-prudential regulation where tloe@ss of registration and licensing of

microfinance institutions is not done by the cdntank® Although, he notes that there

lbid.

8 (2013) Regulation and Supervision of Microfinamestitutions: Principles and Best Practice, a Paper
Presented at SAARCFINANCE Seminar on RegulationSungervision of Microfinance Institutions in
SAARC Region on 20-22 March, 2013, Kathmandu Nephis Paper was retrieved 1 6eptember, 2018
from the World Wide Webhttps://nrb.org.np/saf/seminar/mfonsaarcregion/BessPaper_Dr-Roy.pdf
®lbid, p.2.

Ol bid.

TRoy T, p. 9.

*Ibid.
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are some cases where central banks are involveggistration or licensing of certain
categories of microfinance institutions. This expece seems to reflect the real
situation in Tanzania jurisdiction where some o€ thicrofinance institutions are

licenced by the BoT and some are licensed by atblegated Government authorities.

The experience learned from this work helped tiseaecher in building up his study as
to why microfinance regulation is necessary for thest interest of consumers of
microfinance services and what kind of regulatiesnappropriate for microfinance

institutions.

Amin N and llias P%in their Article entitled ‘A study on the financialonsumer
protection in Malaysia with Specific Reference te Financial Services Act' argue that
the most common elements of financial consumereptimin frameworks include
disclosure and transparency, financial educatiam,tfeatment, and dispute settlement
mechanisms. But in some jurisdictions, financiahsiamer protection includes rules
preventing over-indebtedness by placing minimumskbold earnings to qualify for an
unsecured loan. The authors examined the finarm@akumer protection under the
Malaysian Financial Services Atwhich provides for fair contract terms, prohibited
business conduct, transparency and disclosuregsedmechanisms and responsible

lending provisions.

This work is useful as it gives the most recentegigmce on how other jurisdictions
have addressed financial consumer protection imafi@nce services. Thus, this work
provided guidance in providing appropriate measucesddress the identified legal

weaknesses on consumer protection of microfinaapgces in Mainland Tanzania.

%Amin, N. & llias, 1. (2013). A study on the finaiat consumer protection in Malaysia with Specific
Reference to the Financial Services Abtalaysian Journal of Consumer and Family Economics.
Retrieved on 12 September, 2018 from the World Wide Webttp://www.majcafe.com/wp-
content/uploads/2017/04/1.-consumer-protection.pdf

*42013).
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Ardic et al® in their paper entitled ‘Consumer Protection Laavsl Regulations in
Deposit and Loan Services: A Cross-Country Analygith a New Dataset’ presented
their findings of a survey on consumer protecti@yislations which was conducted in
142 countries including Tanzantd. The paper revealed that although consumer
protection laws are in place in the majority of otries surveyed, it has been noted that
the majority of those consumer protection laws dbrespond to the issues specific to

the protection of the consumer of financial sersite

The findings of the survey found a number of chagks obstructing the effective
implementation of the existing consumer protectiaws. These challenges include
ineffective enforcement mechanism which is causetimiited enforcement powers on
the part of the regulators and limited monitoringpacity which is caused by the

shortage of officials who could discharge the miig task’®

It is also argued that unregulated financial instins are rarely covered by existing
financial consumer protection legislation. Despiterelevance and usefulness in this
study, the paper does not clearly state the eftéddesck of legal protection to consumers
of financial services especially those offered bicrofinance institutions. Thus, the
researcher was sparked to investigate the extemthioh consumers of microfinance

services are protected under the existing legaidxaork.

Jaegeret al.? in report entitted ‘TANZANIA: Diagnostic Review ofConsumer
Protection and Financial Literacy: Key Findings @&ecommendations’ argue that the
existing legal and regulatory framework in Tanzameovide less protection to

consumers of financial services in microfinancdiinsons compared to those regulated

% (2011). Consumer Protection Laws and Regulatiori3eposit and Loan Services: A Cross-Country
Analysis with a New Dataset, Policy Research Wagkaper (5536).

% ibid, See Annex I, p.42 which indicate that Tanaas one of the countries surveyed on consumer
protection legislation

*Ibid, p. 16.

% bid.

“Jaeger Jet al (2013). TANZANIA: Diagnostic Review of ConsumerdBction and Financial Literacy:
Key Findings and Recommendations, Vol. 1, p. 16.
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by the BoT. They also argued that the current |égahework® does not provide clear

provisions dealing with the protection of consunmréinancial service$®*

Furthermore, the authors are of the view argue that existing legal framework
contains a number of flaws as it does not provitedquirements of transparency, clear
and comparable disclosure of key terms and comdifiapplicable interests rates, fees
and charges, debt collection mechanisms and handfinonsumer complaint§?

The authors further recommend for the inclusionfinncial consumer protection
provisions in the Banking Act. However, the reptict not state categorically as to what
aspects should be included in the current legatdésaork to enhance financial consumer
protection. Thus, this study sought to go an entila by investigating on how the law
should be designed to enhance financial consunaéegiron in microfinance services in
the country. This study also proposed the mostg¥e financial consumer protection

mechanism to enhance financial consumer proteatitime sub-sector.

Flaming M, et a.’%in their report entitled ‘Consumer Protection Diastic Study in

Kenya' argues that the absence of regulation apdrgigion agency for microfinance
institutions in Kenya reduces the chances for eirigr consumer protection related to

transparency, fair practice, and recoufée.

The study further found that microcredits consunsesféer frustrations with hidden fees
and understanding the terms and conditions of thridit agreementS® To enhance
consumer protection against those practices, thdystecommended to the Kenyan
Ministry of Finance to make regulations under smtti3(2)(b) of the Kenyan

Microfinance Act% that could set standards for transparency andlodis®, fair

1% Banking Act and its Regulations the Banking andaRtial Institutions(Microfinance Activities)
Regulations, 2014, GN No. 298 of 2014.

010p.cit, p.16.

1929 pid.

1932011). Consumer Protection Diagnostic Study inyéem.49.
%% bid.

199 bid.

108 No.19 of 2006.
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practices, plain language contracts and establishmieformal and informal dispute

settlement mechanisms.

It is further argued that those standards coulg el provide valuable consumer
protection, especially to the poor and low-incomeuseholds and micro scale
enterprise$®The findings and recommendations of the study weeful and relevant
to this study as they gave the researcher some basghts into what Tanzania can

learn to enhance financial consumer protectionicrafinance services in Tanzania.

1.8 Research Methodology

This part provided for the research design and adsthwvhich were used in the study as
indicated hereunder. This part is intended to answestions like, what was the type of
data required, what were the sources of data, me#tods were employed to obtain the
required data? Where the study was conducted, typat of data was required, what
kind of data collection instruments appropriate, aivlwere the methodological

limitations and how the researcher managed to atéithem
1.8.1 Research Design

Research as a scientific study has to be propedygded and planned. A well-defined
research design enabled the researcher to congdugtuldy smoothly from the beginning
to the end of the study with a view of saving tiamed finances. Not only that a well-
defined research design helped the researchemte cp with the useful findings that

enabled him to make suitable recommendations teeaddhe identified problem.

Taking into account the nature of the study, tleeaecher employed analytical research
which enabled him to identify the legal weaknessethe existing legal and regulatory

framework for consumer protection in microfinaneevices in Mainland Tanzania.

Y bid.
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1.8.2 Scope of the Study

This study focused on examining the extent to whecimsumers of microfinance
services are protected under the existing consyoraection legal framework with a
view of suggesting the best practice that will hiedpenhance consumer protection by

addressing the identified weaknesses in the egistigal framework.
1.8.3 Area of the Study

The researcher conducted his study in Dar es Saldormogoro and Dodoma. The
choice of these areas was influenced by the easssibility to well-equipped libraries
such as the University of Dar es Salaam Librarg MNmational Assembly Library,
Dodoma Regional Library and the Mzumbe Universiifprary which were used to
access relevant materials for documentary revi€m the other hand, Dar es Salaam
and Dodoma were also chosen because most of thetddr respondents from the
respective government institutions such as the ditipiof Finance and Planning, BoT,
Business Registration and Licensing Agency (BREBAY consumers of microfinance

services were to be found.
1.8.4 Population and Sampling Design

Initially, the researcher intended to obtain thguised data from some officials of the
Ministry of Finance and Planning (MoFP), BoT, BREL#icrofinance institutions,
umbrella organisations and consumers of microfieasgrvices. The respondents were
selected through both random and systematic sagiplystematic sampling was
employed in obtaining data from the respective gavent officials and officials from
selected microcredit institutions; while random géing was employed to collect data
from consumers of microfinance services. Howeuss, researcher could not manage to
reach a satisfactory number of respondents dueronsber of reasons the main one
being tight work schedules which caused non-respdosthe scheduled interview

sessions and to the questionnaires.
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1.8.5 Methods of Data Collection

The study mainly employed doctrinal research andlypa field research® with
doctrinal research the research employed documemeasiew method by critically
reviewing relevant instruments, both local and ifpmestatutes as primary sources of

information.

The researcher also reviewed relevant books, jbuantcles, conference papers,

research papers and various published and unpablistaterials pertinent to the study
as secondary sources of information. Apart front theernet was also used to access
online information on the subject matter. This noeltlinelped the researcher to extract

information which was relevant to the study.

Materials for review were obtained from Mzumbe Uasity Library in Morogoro,
Bunge Library in Dodoma and the University of Darsalaam Library. The researcher

also used Dodoma Regional Library to search maseioa documentary review.

Questionnaire survey method was also employedtilytfew two respondents one from
the Ministry of finance and the other from the Bwess Registration and Licensing
Agency were able to complete and return the quasdioe within the required time.
While in-depth interviews which were scheduled witby officials from BoT, and

MoFP, TAMFI and TFC failed as the respondents cawdtishow up. Despite the fact
that data from interviews were not obtained yedid not affect the study as the

researcher relied on the data obtained from a dentary review®

19150 known as non-doctrinal research.

' The required data were obtained from the NMP 2Gh&, study by the World Bank, Tanzania
Diagnostic review of consumer protection and finahcliteracy, Vol.1. Key Findings and
recommendations, Washington D.C: World Bank, aystadBrown, A. et al. (2015). Financial Inclusion
and Microfinance in Tanzania, Inclusive Growth; Zania Country Report, University of Dar es Salaam,
Tanzania Financial inclusion and InfrastructurecBce, Financial Inclusion and Consumer Protection
Service Line, Africa Region, a book by Thomas D &zBn, F. (2012) Resolving Dispute between
Consumer and Financial Businesses, Fundamental feéinancial Ombudsman, Washington D.C and a
Journal Article by H. Ahmed & I. Ibrahim. (2017)inncial Consumer Protection Regime in Malaysia:
Assessment of the Legal and Regulatory Framewlotinal of Consumer Policy, Vol.41 (2).
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1.8.6 Data Collection Instruments

Since the study employed both doctrinal and norra@ad research following

instruments were used in collecting the required:da

(a) Notebook and checklist for documentary review. Aebook was used to take

down some relevant information extracted from #hna@awed documents.

(b) Interview guide and open ended questionnaires ifdd fresearch. Interview
guide and open ended questionnaires were intermldetlp the researcher in
collecting data from the respondents.

1.8.7 Data Analysis and Interpretation

The researcher used qualitative method of datgysisalAnalysis of secondary data was
done through content analysis by carefully exangnamd analysing the content of
relevant reviewed documents which were appropriéie identifying the legal
weaknesses in the existing consumer protectionl légaework in microfinance
services. Analysis of primary data involved scragni summarisation, and
categorisation of key findings. This process helpesl researcher to determine as to

whether the data collected matched with the rebeguestions and objectives.
1.8.8 Limitations of the Study

In the course of conducting this study the researelmcountered some methodological
limitations in the process of data collection. Timaitations include tight schedules of
the respondents and lack of commitment from somghefrespondents. This happened
due to the nature of work of some respondents wdygpéned to have tight work
schedules. Their tight schedules resulted intoregponse to the questionnaire and non-
appearance to the scheduled interview session(sspiie2 these limitations, the
researcher managed to collect the requisite dateugh documentary review as

highlighted under paragraph 1.8.5 of this Chapter.
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1.8.9 Dissertation Scheme

This Chapter has provided introductory informataioout the study, statement of the
problem, objectives of the study, literature reviamd research methodology of the

study. The dissertation has other four chapteteasribed hereunder:

Chapter Two provides for conceptual framework of ttudy. Under this chapter
established financial consumer protection prinGleat are necessary in improving and
enhancing consumer protection in microfinance sessare discussed. This chapter also

defines some key concepts used in the study irparational manner.

Chapter Three analyses the existing legal framework consumer protection in
microfinance services in Mainland Tanzania. Undiés thapter the researcher outlined
all relevant legislations which provide for legedgulatory and supervisory framework
for consumer protection in microfinance serviceMiainland Tanzania. The study also
managed to identity strength and weaknesses ofetia framework which helped to

come up with the recommendations for improvements.

This chapter set a basis for what was investigatetipresented in the next chapter for

analysis and discussion in relation to the reseprahlem.

Chapter Four is designated for data presentatioalysis and discussions of research
findings. Under this chapter the researcher shineselationship between the research
findings, research problem, research objectives r@sdarch questions. This chapter
assess the extent to which Tanzania legal framepatiects consumers in microfinance
services by looking at the best practices from rojimeésdictions. Thus, this chapter also
enlightens on what should be learnt from the ofbhasdictions so as to improve and

enhance consumer protection in microfinance sesvit@ur country.

Chapter Five concludes the study and makes recoghatiens.
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1.8.10 Conclusion

This Chapter introduced the study by providing liackground information about the
research problem, statement of the problem by sipwine preliminary evidences
relevant to the stated legal problem, research tigumss research objectives and
significance of the study. Furthermore, the chaptevided literature review showing
what others have done and what has not been ddma; was relevant in this study,
research methodology, scope of the study and mekbgidal limitations which the

researcher encountered during the study and hawamaged to overcome them.

The following chapter provides for the conceptuahfework on consumer protection in
microfinance services and the meaning assigne@rous concepts used in relation to

the study.
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CHAPTER TWO
CONCEPTUAL FRAMEWORK OF THE STUDY
2.1 Introduction

The study of consumer protection in microfinancevises in Mainland Tanzania carries
with it one major theme, namely financial consunpeotection. This Chapter is
necessary for building a better understanding efdbncepts of the study. Thus, it is
important to have a discussion on consumer pratecprinciples from different
perspectives and good practices from other jurigdis. Apart from that it is also
necessary to have a discussion on some key conasetsin the study by assigning
them meanings in an operational manner. In a nllitshiss chapter is crucial as it gives

a direction to the answers of the questions ofgtudy as explained hereunder.
2.2 Financial Consumer Protection

Consumer protection frameworks in the financialvees are growing as products
become more complex and a number of people relfinamcial services$!® Thus, an

effective financial consumer protection frameworkiet includes three complementary
aspects is necessary to enhance consumer protettiese aspects include laws and
regulations governing relations between servicevigess and consumers that ensure

fairness, transparency, and recourse rigts.

The second aspect is an effective enforcement mexhancluding dispute resolution
mechanism and the third aspect requires the promotf financial literacy and
capability by helping consumers to acquire the sea®/ knowledge and skills to

manage their financés?

Thus, this study is built on consumer protectiong@ples which aims at providing a set

of rules and regulations that are necessary in ramfg consumer protection in

10 Ardic et al, p.2.
Mpid.
12pid..
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microfinance services. These principles have bdecidated in various international
instruments including the General Practices foaRaial Consumer Protectidft In this
study, these principles are considered as variabl@sh set the basis of consumer
protection.

It is necessary to note that these principles farimasis of establishing as to whether
financial consumer protection in microfinance seegi is effective or not. It is from
these established consumer protection principlesréisearcher was able to assess the

existing legal framework and identify its shortcows.
2.2.1 Legal, Regulatory and Supervisory framework

In guaranteeing protection to consumers of micesice services, financial consumer
protection must be made an integral part of thellegegulatory and supervisory
framework of the respective jurisdictiot. This principle entails that specific laws and
regulations related to consumer protection thati@ppo financial institutions supplying
different services to consumers, should be putlacgepto enhance financial consumer
protection™*® It is also a requirement that the legal framewsitkuld be able to identify
legal institutions that are responsible for consumeotection® The identified
institutions should be coordinated and be able twperate for purposes of
implementing, overseeing and enforcing rules andulegions on consumer

protection**’

Accordingly, OECD"insists on the need to have an independent owerbigdy to
ensure that the regulatory mandates are fulfilldds entails that the law should set up

institutions that could effectively enforce the f@ion of consumers by ensuring that

113Chien, J. (2017Ys00d Practices for Financial Consumer Protection, 2nd Ed, International Bank for
Reconstruction and Development/the World Bank Gyd&i8 H Street NW, Washington DC, p. 27.
4 bid.
15H. Ahmed & I. Ibrahim. (2017). Financial Consunt&otection Regime in Malaysia: Assessment of
the Legal and Regulatory Framewodkurnal of Consumer Policy, Vol.41 (2) p. 162. Retrieved on "33
September, 2018 from the World Wide Welips://link.springer.com/article/10.1007/s1060B®B69-0
1185 | Rutledge., Good Practices for financial consuprotection, 2012, p.10.
117 i

Ibid.
"4bid
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laws and regulations are appligdlt is also a requirement that the regulatory boust
have a clear mandate with a separate reportingtsteito maintain credibility and to

avoid conflict of interest?°

Another important aspect under this principle et ttegulation of microfinance services
ought to reflect and be proportionate to the charastics, type, and variety of financial
products and consumers. It is also necessary frdabal framework to provide for
rights and responsibilities of consuméfS.Furthermore, this principle stresses that
strong and effective legal and judicial or supegsmechanisms should be established

to protect consumers and sanction against finafreiatls and abusés:

Thus, it is insisted that oversight bodies showddovided with clear and well-defined
responsibilities and appropriate governance. lals insisted that oversight bodies
should be provided with operational independenced &ae accountable for their

activities?®
2.2.2 Equitable and fair treatment to consumers

This is another important principle in financialnsoimer protection. It is argued that the
law ought to set a mechanism to ensure financsitirtions are acting honestly and in a
fair manner®* This principle requires that the legal regime $tiaet a mechanism to
make sure that all consumers are treated equitablyestly and fairly at all stages of
their relationship with financial service providéf3

19 pid.

120 hid,

12 hid,

123 hid,

123 hid,

1244 Ahmed & I.R. IbrahimOp.cit.
1255 L RutledgeQp.cit.
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It is also a requirement that a regulatory framdwmas to explicitly prohibit unfair and
deceptive practices by microfinance service pragagnd there should be a mechanism

to punish dishonest service provid&s.

Additionally, it is urged that other than ensuriimgancial consumers are treated fairly in
the course of dealings, the law should provideearcprovision prohibiting fraudulent
practices'?’ This is necessary because some dishonest semde@lgrs will tend to

abuse loopholes in the regulatory regime and jebpaiconsumers’ economic interests.
2.2.3 Disclosure and Transparency

This is another important principle in consumertpction framework. Existence of
information asymmetry between the consumers arahéilal service providers gives the
latter the upper hand in dealings and results énitlequality of bargaining powet&
Thus, the law ought to be designed to compel firzrservice providers to adequately
disclose all relevant information to enable consisnaé their services to make rational
decisions'®® The legal regime should also provide a mechanisnmake sure that
service providers provide accurate, honest, unaledstble and correct information on

their financial products or servic&¥.

Best practices call for a regulatory framework &muire consumer agreements to
contain key terms and conditions such as the remylatatus of the service providét,
the rights and responsibilities of the consumee, tights and responsibilities of the
financial service provider, all interest rates, tspgees and charges that arise or may

arise from the agreement when they can be apptidchaw they are calculatétf’

Furthermore, consumer agreements are requirecate sbw and when the terms and

conditions may be altered unilaterally by the ficiah service provider and how and

1284 Ahmed & I.R. IbrahimOp.cit.
27 hid.

128 Binamungu C.SQp.cit, pp. 26-27.
129 pid.

13035 | Rutledgeloc. cit.

131 Chien, J)oc.cit.

32 pid.
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when the consumer will be notified about the chatigjdt is also a requirement that a
consumer agreement should contain the penaltiesutaydther remedies that a financial
service provider may seek to impose in the eveat pérceived breach of the agreement
by the consumer and how disputes can be resoffed.

Additionally, the regulatory framework should requia financial service provider to
provide a printed or electronic copy of the fingteement to the consumer at the time of
signing™® Also, a financial service provider should be regdito explain the key terms
and conditions orally to the consumer on requestwbere necessary based on a

customer's circumstances prior to the signing efayreement®

In addition, a financial service provider shouldreguired to provide specific disclose
in respect of product or service agreement accgrtbhnthe type and or service being

contracted?’

It is also argued that disclosure may be requitédeatime of advertising or promoting a
service'®® at the time of signing contrddf and during the period of the contractual
relationship:*° It is further stressed that the type of informatto be disclosed depends
on the financial product’ Thus, for credit services, the law has to provale

requirement for service providers to clearly diselanformation regarding the interest
rates, fees, computation of interest rates androtdens regarding the rights and

obligation of consumer¥?

Additionally, it is argued that the legal framewdr&s to provide a requirement to ensure

that information provided to financial consumersaiscurate, clear, timely and not

3 pid.

pid.

3Apid.

139 bid.

3 bid.

138 This is called pre-sale disclosure.

139 During account opening start of the contractukatienship.
10 Through regular statements when terms of senlieage.
11 Ardic et all, Op.cit, p.9.
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misleading and contravention of such requiremenukhbe punishable under the law
by either heavy fines or imprisonméfit.Similarly, this principle requires consumers of
financial services not to supply false and mislegdinformation to their service

providers™**
2.2.4 Consumer Data Protection and Privacy

Another important aspect of financial consumer gebon is the protection of consumer
data and privacy. The realisation of this princigds only be possible where there is an
effective legal regime that provides for a mechanisequiring financial service
providers to keep their consumer's data confidemtx@ept where the law provides
otherwise. The law should also set a mechanismdéfites the purpose of collecting,

processing, holding, using and disclosing theniéothird partied*®

Not only that, the law should require microfinamestitutions to ensure that they protect
the confidentiality and security of personal datahir customers from unauthorised
access?® Thus, it should be stated very clearly in the taat service providers should
keep their customer’s data confidential except um@egtain circumstances permissible
by the law or where the customer has consentetthéodisclosuré?’

Additionally, financial service providers should fExjuired by the law to establish and
implement policies and procedures that seek to rensanfidentiality, security, and

integrity of all customers' data or informatibfi Also, financial service providers should
be made responsible for misuse of consumer ddfiar @ny breach in data security that

result in loss or harm to the customer and sho@ddguired to put in place clear

1434.Ahmed & I.R. IbrahimOp.cit.
1440p.cit, p.167.

1955 L. RutledgeQp.cit, p.7.
1465 L. RutledgeQp.cit, p. 64.
14’Chien JOp.cit, p. 46.

“Apid.
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procedures to deal with security breaches, inclydmmechanisms to reimburse or

compensate consumers in the event of security besat
2.2.5 Complaints, Redress and Dispute Settlement Meanism

This is one of the vital principles of consumertpation. It is urged that a regulatory
framework should have a mechanism where consumaplamnts and grievances on
undesirable services can be channelled and addresetively*° It should be made

clear that consumers have the option of going thnary courts but it is not a viable

option for them as it is troublesome, costly anttlbas are vastly disproportionate.

Thus, a consumer is unlikely to initiate and gatiyh the ordinary legal process when
subjected to unfair treatment due to insufficieesaurces or understandiffg.It has

been noted that in many cases, consumers have gebtvetance in seeking justice from
ordinary courts due to its cumbersome procedurestla®m burden of costs involved in

handling cases in ordinary coutts.

Therefore, it is necessary that the law providesafternative dispute resolution such as
tribunals and financial ombudsman as they are densd to be efficient, affordable and
less formal than ordinary courtd? Literature suggests that for effective dispute
settlement mechanism, two avenues should be seth&brpurpose, the first avenue
should be within the institution itself (internahrdling of complaints) and the second
should be an external independent bbdy.

“Abid.

1%0G.S. Beltram. (2007)Microfinance Consumer Protection Guidebook, the Services Group Inc. U.S.A,
p.19.

511 Ahmed & I.R. IbrahimQp.cit, p.163.

152 Ardic et al, Op.cit, p.13.

13 bid.

% Thomas D & Frizon F. (2012[Resolving dispute between consumer and financial businesses,
fundamental for a financial ombudsman, Washington D.C., p. 11. This book was retrieveanf the
following source:

http://siteresources.worldbank.org/EXTEFINANCIALSEQGR/Resources/Financial_ Ombudsmen_Voll_F
undamentals.pdin 24th November, 2018 at 19:50 p.m.

155H.Ahmed & I.R. Ibrahim|oc.cit.

32



The external dispute settlement mechanism is napes$s accord consumers who are
unsatisfied with the decision resulting from théemal complaints handling a right to
appeal within a reasonable timefram&The organ established for that purposes should
be entrusted with powers to make binding decisiand should be independent in

discharging its function’

To achieve that purpose, the established financrddudsman should be staffed by well-
trained professionals, well structure to ensureqadi and efficient operations,
adequately financed, free of charge to the consumeallow easy accessibility by

consumers>®

Furthermore, it is stated that the law should negai financial institution to have clear
procedures for handling consumer complaints andiigggoaccess to affordable and
efficient public dispute resolution mechanisms timatude, a financial ombudsmary.
Thus, it can be concluded that for effective conmpéa redress and dispute settlement
mechanism jurisdictions should strive to make silmat their legal framework for

financial consumer protection set two avenues igpute settlement as suggested above.
2.2.6 Financial education and awareness

Considering the complexity of financial transactiprit has been established that
regulatory frameworks should provide for a mechant® promote the provision of
financial education and awareness to consumersrebafngaging them in financial
transactions. It is therefore argued that legamé&aorks should set a mechanism
requiring financial service providers to provideuedtion and awareness to their
consumers, especially on their rights and respditgb so that they can be able to
appropriately understand the risks and opportunitievolved in the respective

%%Chien JOp.cit, p. 51.

57 hid.

158 hid.

1% Thomas D & Frizon, A,oc.cit.
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transactiort®® This will help consumers to make informed choieesl take effective

action to improve their financial well-beirtg

Thus, consumer protection principles can only liective and realised if consumers are
educated about the products and their rights. largued further that an educated
consumer is not only less susceptible to risksdoeese effects of undesirable financial
practices but is also better able to seek soluteom$ compensations when he faces
mistreatment by a service provid&f Therefore, it is necessary for the legal framework
to impose a legal requirement for service providerdhave financial education and

awareness schemes for their customers.

From the discussion above, it can be concludeddb@asumer protection laws ought to
provide clear consumer protection rules and adequmgtitutional arrangements to
ensure the thorough, objective and fair implemémmaand enforcement of such rules as
well as of sanctions that effectively deter viaas of these rule’$® Thus, it is argued
further that there should be a specific law thatates effective consumer protection in
microfinance services and there should be estaulisin authority responsible for

implementing, overseeing and enforcing consumeteption rules®*
2.2.7 Guarantee Schemes and Insolvency

Another crucial principle for financial consumepf®ction is the existence of guarantee
schemes and insolventy. This principle seeks to provide protection to dgfs in
the event of insolvency of financial institutiongus, legal frameworks should ensure

that the regulator is entrusted with the mandateake necessary measures to protect

1805 | RutledgeQp.cit, p.6.

¥ pid.

182 G.S BeltranQp.cit, p.14.
1833 L RutledgeQp.cit, pp.55-56.
% bid.
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depositors in the event deposit-taking financiavise provider is unable to meet its

obligations, including the return of deposit&.

In case of deposit insurance the law should clgambyide the mandate and powers of
the deposit insurer, the scope of deposit inswéis are insured (e.g. natural persons or
legal persons), types of financial instruments ¢oitsured, coverage level limits, the
mandatory membership of all deposit-taking finahsexvice providers, creation of an
ex-ante financed fund for payout purposes and teehamisms and the timeframe to

ensure timely payout to insured deposit§fs.

Furthermore, it is urged that legal frameworks $thdae designed in a manner that
depositors are given higher priority than otheremused creditors in the event of the
liquidation process of a financial service providéfAlso, the law is required to provide

a mechanism to ensure expeditious, cost-effectideesuitable provisions to enable the
maximum timely refund of deposits to deposittrs.

2.2.8 Consumer Obligations

Apart from those consumer protection principlesisitalso stressed that an effective
consumer protection legal framework should alsduihe provisions on consumer
obligations. These provisions are necessary torerikat consumers do not contribute to

the violation of their rights.

Thus, the legal framework should require consuroéfgnancial services to fulfil their
obligations contained in the loan agreement, pmvaccurate and up to date
information, avoid over-indebtedness, take necgssteps to be informed about a
product or service including making comparison befsubscribing to financial product
or service’'® seek clarification where necessary, ensure theit gersonal information

such as account numbers, personal identificatiombaus (PIN), access codes,

%9 hid.
% pid.
%8Chien JOp.cit, p.55.
9 pid.
%pid
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Automated Teller Machine (ATM) cards are safelytpoted and not shared with third
parties including the staff of a financial institut; and take reasonable steps to prevent

fraud!’*

2.3 Description of Key Concepts used in the Study

This section is dedicated to providing the operationeaning of some key concepts
used in this study. In building a better undersitagnaf this study, it is imperative to
have a brief discussion or description of some &emcepts used in the study. For
instance, one may wish to know the meaning of #ren$, consumer, microfinance,
microfinance service, microfinance institutions, nsomer protection, regulation,

supervision and other terms or concepts that haee hised in this study repeatedly.
2.3.1 A Consumer

Generally, Consumer protection laws are designegrédect and promote consumer
interests, thus it is imperative to have a cleatewstanding of who is a consumer and

what the law seeks to proteét.

Accordingly, in this study, the term consumer reféw a customer or member of a
microfinance service provider who acquires or idgerto acquire the services or
products of the microfinance service provider aoting primarily for personal, family
or household purposé& In its broader perspective, the term consumer rapesses
recipients of financial products, services or dedffered by microfinance service

providers.
2.3.2 Consumer Protection

Simply refers to measures or safeguards providetthdyaw to protect and promote the
rights and interests of a consumer by enabling thermake informed choices and

174 i
1bid.
172 R. Simpsoret al. (2016).Manual on Consumer Protection, United Nations Publication, 2016, Nairobi
Kenya, p. 6.
Apid.
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protect them from unscrupulous acts that deny tthegrirue value and optimum benefits

of microfinance service¥?*

In other words, consumer protection entails thesw@nd regulations made purposely to
protect consumers when they are dealing with firerservice providers by inspiring
confidence, transparency, disclosure, fair treatraed effective recourse to the general
public. > The term encompasses the regulatory authority blestied and the

enforcement mechanism designed for that purpose.
2.3.3 Microfinance

Pierce M.A®in his Article entitled ‘Regulation of Microfinaecin the United States:
Following a Peruvian Model’ defines microfinance as emerging market in the
financial services industry, seeking to provide kioans to low-income clients or small
entrepreneurs who are traditionally overlookedh®ymainstream credit markéfs.

On the other hand, the Basel Committee on Bankungefvision defines microfinance
as the provision of financial services in limitech@unts to low-income persons and
small, informal businessé&® The term encompasses a variety of services inmudi

microcredit, micro savings, and micro-insurahCe.

In its broader sense, the term microfinance meawsigion of financial services

including micro saving, microcredit, micro-insuranpcmicro leasing, micro-housing,

micro pensions, money transfers, financial eduoatlmsiness development and any
other services as approved by respective regulatthority to the low-income

population who are systematically excluded fromttaeitional financial systertf° But

in this study, the meaning of microfinance is newed to mean the provision of financial

174 G.S BeltranQp.cit p.1.
10p.cit.
17%2013). North Carolina Banking Institute, Vol. 1¥,(fp.202.
177 i
[bid.
1782010). Basel Committee on Banking Supervision,rbfiaance Activities and the Core Principles for
Effective Banking Supervision, Bank For InternatibBettlements 1.
179 i
1bid.
1BONMP 2017, p. xii.
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services including a micro saving and microcrealitnte low-income population who are

systematically excluded from the traditional finerhcystem.
2.3.4 Microcredit

In this study whenever the term micro-credit appesiould refer to small loans
provided to low-income earners or financially ursdgved customers by a microfinance

service providet®*
2.3.5 Microfinance service or business

This refers to financial services offered by a mwiicrance service provider in terms of
micro savings, microcredits and other related ses/offered by a microfinance service
provider. This definition encompasses deposit tkiand non-deposit taking
microfinance business and includes the activitiésrezeiving money as deposits,
accepting savings and providing microloans, mi@e#sys, micro-insurance, micro-
leasing, micro-pension, and micro-housing finangcitrgnsfer, and payment services
including digital microfinance services, commodlgans and provision of financial
education. In this study, the terms ‘microfinarsgvice' and microfinance business
appears have been used interchangeably but they amshrefer to the same intended

meaning.
2.3.6 Microfinance institutions

These are institutions established under speaific dnd specialised in the delivery of
microfinance service or product to microfinance tomeers!®? It includes credit
companies established under the Companies®A&avings and Cooperatives Societies
(SACCOS) established under the Cooperative Sosigtiet'® and other associations
formed or incorporated under their respective leamsl licensed to engage in the

provision of microfinance services.

1B0p.cit, p. ix.

182 this study termed as consumers.
B cap 212.

184 CAP 211.
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2.3.7 Microfinance service providers

Unless provided otherwise, in this study the tenmrofinance service providers refer
to a natural person or group of natural personsa, anrporate body established under the
respective law and licenced to provide microfinanservices or products. It
encompasses microcredits companies, microfinano&sbandividual money lenders,

SACCOS and community microfinance groups.
2.3.8 Financial inclusion

In the context of this study, the term financiatlusion should be understood as the
process of ensuring access and regular use of gy financial products and services
needed by low-income earners through payment systBastructures at an affordable

cost in a fair and transparent manner by mainstieatitutional players®>
2.3.9 Regulation and Supervision

In this study, the term regulation denotes thebdistament of binding rules or policies
governing the conduct of microfinance service ptevs and implemented by a specific
regulatory authority'® It relates to a set of binding rules establishedgbvern
microfinance services; while supervision relatesh® process of conducting external
oversight so as to monitor and enforce complianteahe established standard of
practices®’ Thus, regulation in this study refers to set dflelished binding rules or
principles that seek to ensure consumer protegtlule supervision refers to monitoring

and enforcement mechanism of those rules.

B NMP 2017, p. vii.

180 G.S BeltranQp.cit, p.xii.

18’R. Rosenberg. (2003). Regulation and SupervisiorMafrofinance, Donor Brief Paper, No. 12
available atvww.microfinancegateway.org
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2.4 Conclusion

This chapter discussed important aspects that amessary to enhance financial
consumer protection in microfinance services. It leeen noted that for effective
financial consumer protection it requires havingplace a robust legal framework
including laws, regulations and independent insths that are assigned the role of
regulation and supervision of microfinance servio®s effective consumer protection
legal framework requires the establishment of aasdp and independent regulatory
body that is charged specifically with regulatiori wicrofinance services and
incorporation and enforcement mechanisms of firn@bnsumer principles. In other
words, this chapter has attempted to provide ontahaeffective financial consumer

protection legal framework should be.

The parameters set in this chapter helped the ndsmao assess the extent to which the
current financial consumer legal framework in mfacrance services provides protection
to consumers of microfinance services and come itip necessary recommendations
for improvements. The following chapter discusdael legal and regulatory framework

for consumer protection in microfinance serviceMainland Tanzania.
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CHAPTER THREE

LEGAL AND REGULATORY FRAMEWORK FOR CONSUMER
PROTECTION IN MICROFINANCE SERVICES IN MAINLAND TAN ZANIA

3.1 Introduction

This Chapter examines the existing legal and régulaframework governing the

operations of microfinance services in Mainland Zama in relation to consumer
protection in microfinance services. The researamede a critical analysis of the
relevant laws, both principal and subsidiary legish and the policy in relation to the
research problem. In the course of analysis, teeareher examined the provisions of
the relevant legislation with a view to ascertagnihow the legal and regulatory
frameworks are designed to provide effective prtodacto consumers of microfinance

services.

The Chapter is organised into the following pattis: introductory part, legal framework
prior to the enactment of the Microfinance AR the present legal framework in

relation to regulation and supervision of microfina services in Mainland Tanzania.

3.2 Legal Framework for consumer protection in micofinance services prior to the

Enactment of the Microfinance Act.

Prior to the enactment of the Microfinance Act, tlegal framework for consumer
protection in microfinance services in Tanzania &asultifaceted, involving different
legislations and agencies with limited enforcemamers'® The complexity was due
to the existence of microfinance institutions irffaefient shapes and forms such as
deposit-taking microfinance institutions, non-dapdaking microfinance institutions
(credit only), Savings and Credit Cooperatives &ies (SACCOS) and community
microfinance groups all of which were under diffetreegulatory authorities depending

188 i
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on the purpose and the nature of activities unkernay the respective microfinance

institution!°
3.2.1 Deposit-taking Microfinance Institutions

Prior to the enactment of the Microfinance Act #mry, conduct and operations of
deposit microfinance business in Tanzania was gekerby different legislations
including the Companies Adt' the Banking and Financial Institutions Attthe
Banking and Financial Institutions (Microcredit Adties) Regulationd® and the

Banking and Financial Institutions (Disclosure) Rlegions™®*
(a) The Companies Act

The Companies Act was enacted in 2002 to providecéonprehensive provisions on
matters relating to regulation, control, managensm administration of companies.
The Act also provides for the mode of forming compa, membership to a company,
protection of the interests of members of the cangand third parties dealing with the
company and other related matters including powlabijlities and decision-making

mechanism of the company.

In this study, the Companies Act became releva tiuthe requirement that the
provision of deposit-taking microfinance servicesrestricted to companies registered
under the Companies At Thus, the person(s) seeking to operate as a bamk o
deposit-taking financial institution must form angpany under the Companies A%t.
This entails that it is a mandatory requirement ifatividuals seeking to establish
deposit-taking microfinance business in Tanzanifarstly form a limited company and

proceed to apply for a licence to the Bank of TamzdBoT) in accordance with the

99 bid.

Wlcap. 212.

92CAP. 342.

1% GN. 298 of 2014.

% GN No. 289 of 2014.

1% Op.cit.

1% See sections 4 and 8 of the Banking Act.
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provisions of the Banking A¢t’ the Banking and Financial Institutions (Microfirean
Activities) Regulationd®® and the Banking and Financial Institutions (Discie)

Regulationg?®
(b) The Bank of Tanzania Act

This Act establishes the Bank of Tanzania (B&)t also provides for the functions of
the BoT which are to formulate, implement and bgpoasible for monetary policy,
exchange rate policy, to issue currency, to regusatd supervise banks and financial
institutions including mortgage financing, to deyglfinancing, leasing financing and
revocation of licences and to deal, hold and magadg and foreign exchange reserves
of Tanzania®®* From this provision, it can be deduced that BoTais important
institution charged with the general mandate olul&iing and supervising banks and
financial institutions in Tanzania under the BoTt Aad the Banking Act. Moreover, the
BoT Act has an overriding effect in the event ofaflict arising from its provisions
and other Act relating to the exercise of power gedormance of functions of the
BoT 2%

Additionally, the BoT is charged with the mandatecteate a credit reference system
designed to collect and provide information onphgment record of the clients from all
banks and financial institutions, savings and ¢reciiemes and other entities engaged in
the provision of credit services in the courffyThis is one of the important aspects in
relation to consumer protection because it helpgantrolling over-indebtedness to
consumers of microfinance services but also indimgibad debts on the part of a credit

institution.

197 Section 8 of the BoT Act.

19 See regulations 21 and 28 of GN No. 298 of 2014.
199 GN No. 289 of 2014.

2005ee section 4 of the BoT Act.

Plgee section 5(1) of the BoT Act.

223ee section 68 of the BoT Act.

235606 Section 48 of the BoT Act.
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Another important aspect in relation to consumetemtion is that the BoT is entrusted
with powers to conduct examinations in respect afy aoral and documented
information, including information in computers, dks, minutes, accounts, cash
securities, documents, vouchers and anything iptssession or custody of a bank or a
financial institutior®*This aspect is very important as it helps to ensaé banks and
financial institutions are in compliance with thequired business standards including

the adherence to consumer protection principlgs@gded by the law.
(c) The Banking and Financial Institutions Act

The primary objectives of the Banking Act are toypde supervision and regulation of
banks and financial institutions. Also, the Bankifgt seeks to maintain the stability,
safety, and soundness of the financial system andetluce the risk of loss to

depositorg®

To achieve those objectives, the Act provides pewer the BoT relating to the
licensing, regulation and supervision of all baaksl financial institutions including the
deposit-taking microfinance institutio®.As pointed out earlier, a company desiring to
conduct deposit-taking microfinance services in ZBaa must apply and obtain a
licence in accordance with the provisions of thenlBag Act. Thus, the business
conduct of financial institutions dealing with degetaking is subject to regulation by
the BoT.

Banking Act provides protection to consumers of ad#fptaking financial institutions.
The following are some provisions which provide tpobion to consumers of financial

services in deposit-taking financial institutionsTianzania.

The Banking Act imposes a duty to every bank olinarfcial institution including
deposit-taking microfinance not to divulge any mmhation relating to its customers

except in circumstances in which the law or prastiand usages customary among

2Ysee section 47 of the BoT Act.
“gee section 5 of the Banking Act.
2% See section 4 of the Banking Act
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bankers renders it necessary to divulge such irdoom.*°” Accordingly, the law
requires deposit-taking microfinance institutiorss handle with care and keep the
secrecy of their customer's information except whitie customer permits to divulge
that information or where the law permits to dg%o.

It is further provided that any person who divulgestomer's information under the
circumstances not permissible by the law shalldented to have committed an offence
and shall on conviction be liable to fine not extiag twenty million shillings or to
imprisonment for a term not exceeding three yearsdoth**® This is an important
provision in ensuring compliance with the requiremef keeping the secrecy of

customer's information or data.

The Banking Act'®insists on fair lending and collection practic@us, financial
institutions are prohibited to introduce any umlal modifications relating to interest
rates or other loan conditions including loan rezgwrocedures. It is further provided
that any act purportedly done to that effect shaltendered null and vofd* Moreover,
the law insists that any indexed interest rate lshbea designed in line with a reference
rate published by the Badk

Also, the Bank®®is entrusted with powers to conduct examinatiohsbanks and
financial institutions®** Through this power, the Bank can access any oral o
documented information, including information inetlcomputers, books, minutes,
accounts, securities, documents, vouchers or argtim the possession or custody or
under the control of a bank or a financial insidntor its affiliate which relate to the

business of a bank or a financial institutfoh. This provision is necessary for consumer

297 See section 48 of the Banking Act.
2% g,

29 See section 48(6)of the Banking Act.
210 5ee section 49(3)of the Banking Act.
pid.

12 5ee Section 49(4) of the Banking Act.
“Refers to BoT.

?see section 31(1) of the BoT Act.

M pid.
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protection as it helps to ensure compliance witlscldsure and transparency
requirements on the part of a bank or a finangiatitution conducting microfinance

business.

(d) The Banking and Financial Institutions (Microcredit Activities) Regulations,
GN No. 298 of 2014

The Microcredit Activities Regulations are made @nthe Banking Act for purposes of
providing some regulatory matters pertaining to tbenduct of microfinance
activities?*® In this case, the term microfinance activities meabusiness involving
accepting deposits from the public, employing dépas lending or extending credits at
the risk of the person accepting the deposits diolyithe provision of short term loans
to small or micro enterprises and low income hoakihusing collateral substitutes
such as group guarantees or compulsory savihigs.The Microcredit Activities

Regulations form part of the legal framework fonsomer protection in deposit-taking
microfinance institutions as it contains some pmWNAS ON consumer protection

principles.

One of the principles of consumer protection predidunder this Regulation is the
disclosure requirement. Under this, the Regulation@ose a condition that requires an
applicant seeking to conduct microfinance actisitie disclose her intended products
and service$!® The rationale for this requirement is to ascertdie suitability and

economic viability of the intended product or seevilt is also to ascertain if the product

or services are not detrimental to consumers.

Apart from that the RegulatioffSelaborate on the disclosure principle by insistimg
fair lending practices. It is provided that a cantrbetween an institution engaged in

218 5ee regulation 2 of GN No. 298 of 2014.

217 See regulation 3bid, on the interpretation of the term ‘microfinancéities.’
218 See Regulation 15bid.

219 See regulation 66 of the Disclosure Regulations.
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microfinance activities and the borrower, has &desthe interest rate, commissions, and

fees, either in an annual or monthly b&éfs.

(e) The Banking and Financial Institutions (Disclosure)Regulations, GN. No.
289 of 2014

The Banking and Financial Institutions (DisclosuRslgulations ( hereinafter referred to
as the Disclosure Regulations) were made to ertkatébanks and financial institutions
maintain a level of transparency adequate to erddypesitors, creditors and the public
at large to make informed decisions when dealirty it?* Also, these regulations were
made to promote and maintain public confidence andance market discipline by
requiring banks and financial institutions to pawifinancial information to various

stakeholders especially their custonféfs.

Furthermore, these Regulations provides for thelassire and complaint handling and
redress mechanism in financial services. It is adasory requirement for every bank or
a financial institution to publish at least qudsten at least one Kiswabhili newspaper
and one English newspaper of wide circulation inZBaia information on lending rates,
deposit rates for all type of deposits, fees orrgdés on all banking products or
services?®® It is further provided that, that information sid be displayed in a

conspicuous position in a public part of its prpadi place of business and in its
branches, ATM cubicles, and websites and at itmege®?* This provision is very

crucial as it helps to inform the consumers ofrtherofinance services on the terms and
conditions of the products or services providedtly respective institution in both

Kiswahili and English. Yet the Regulations do nobypde in detail as what should be

disclosed by a financial service provider.

229 pid.

221 See Regulation 4 of the Disclosure Regulations.
222 | bid.

?2gee Regulation 11the Disclosure Regulations.
>4 bid.
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It is also a requirement for every bank and finahtistitution to ensure that consumer
complaints and redress mechanism are put in plack veidely publicised using

appropriate communication chann&sAdditionally, the information about complaint
and redress mechanism must be displayed in a @@ position in a public part of

its principal place of business and in its brancired agencie€®

Moreover, it is provided that any bank or finangratitution that fails to comply with
the requirements of these Regulations shall sudfer of the sanctions provided for
under regulatiof®’including revocation of license or suspension fresnducting

banking business for a prescribed pefid.
3.2.2 Non-Deposit Taking Microfinance Institutions

Prior to the enactment of the Microfinance Act, +t@posit taking microfinance
institutions were governed by the Companies®the Business Licensing A&t The
practice shows that only companies incorporatecgutite Companies Act were eligible
to apply for licence for the provision of microcrsdin Mainland Tanzania under the
Business Licensing A&° The licensing mandate for non-deposit taking nfinemce
institutions was vested with BRELA established untlee Government Executive

Agencies Act®

Thus, microcredits companies such as FAIDIKA, BLBiBancial Services Ltd, PRIDE
Tanzania, BAYPORT Financial Services Ltd, and SBliErofinance operated without
being regulated and supervised by any financialleggr. Since neither the Companies
Act nor the Business Licensing Act provided for afiitial consumer protection
principles and other related matters that were ssagg for the growth and sustainability
of microcredits institutions. This mischief resdltéen business misconducts such as

225 See regulation12 (1)the Disclosure Regulations.
?°See regulation 12 (2) the Disclosure Regulations.
2’5 see regulation 19the Disclosure Regulations.
228 id.

229 CAP. 208.

% pid.

BLCAP. 245,
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charging of high interest rates, over indebtedriessonsumers, coercive and brutal

recovery mechanism to consumers of microcreditses.
3.2.3 Savings and Credit Cooperatives Societies (S80S)

Financial SACCOS play a crucial role in the prommsiof microfinance services in
Mainland Tanzania. It is reported that by March 2@f the national total of 9,700
registered cooperatives, 5,559 were financial SASGC@ith 45% in urban areas
representing about 25% of clients in the finansedtor (both formal and semi-formal
organisation$>? Cooperative societies operate under the folloviémgl and regulatory

framework.
(a) The Cooperative Societies Act

The Cooperative Societies ACt provides for the establishment of the Tanzania
Cooperative Development Commission (herein referredas TCDC¥** which is
charged with functions of registering, regulatimgl &upervising cooperative societies in

5

Mainland Tanzania. The Act also provides for thernfation,?® constitution,

registration, operation and promotion of coopertucieties development.

Literally, the regulation and supervision of coggeses fall under the Registrar of
cooperatives assisted by Assistant Registrars being appointed by the President of
the United Republic of TanzaAfa For better carrying out the objectives of the,law
sect oral ministry, regional secretariat and lggalernment authorities are required to
facilitate the establishment of a cooperative dgwelent office in their respective areas
and ensure that such offices are allocated witlessary resourcés’

232Brown A, p.9.

28 CAP.211.

234 See section 6 of the Cooperative Act.

235 5ee section 20(1) (b) of the Cooperative Waich provides that for saving and credit coopegativ
society to be formed it must have twenty or moreniners.

3% |n accordance with section 10 and 11 of the Caatper Act.

%37 See section 14 of the Cooperative Act.
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The TCDC is vested with powers to determine dispwaed complaints arising from
cooperative societie$”® This provision is relevant in ensuring that constsnof
microfinance services are well protected as it lavan avenue to members of
cooperative societies to file and lodge complaartsing from the cooperative societies
transactions. Procedures for handling disputes eomiplaints by the TCD&® are
provided in the Regulatiorf§®

Also, in discharging its supervisory powers, theDICis vested with powers to call for
any information from any person conducting any \éigti affecting or relating to
cooperative matters for investigation or compliapcepose$:* Failure to furnish the
required information is offence punishable undez #ct.*? This provision is also
necessary for ensuring compliance to disclosureteartsparency requirements which

seeks to enforce compliance to the standards afidgspractice.

The Cooperative Act also provides for the requireimef the provision of public
education and awareness on matters relating tdsrigibligations and liabilities of
members of cooperative societf@$This duty is imposed on cooperative promotion
officers?** Procedures for provision of such education havéedgrovided for in the
Regulations®* This would help consumers of microfinance servigesvided by
SACCOS to be informed on the decision prior to ifggnor engaging in respective

cooperative societies activities.
(b) The Savings and Credit Cooperative Societies Regtilans

These are Regulations made under section 141 oftuwperative Societies A& to

provide for matters in relation to formation, rdgasion and de-registration of

238 See section 8(2) (V)

29TCDC.

2Cooperative Regulations.

241 Section 16(1)0p.cit.

#%subsection (2) of the Cooperative Act.
243 5ection 50 of the Cooperative Act.
21 bid.

?%> GN No.115 of 2016.

24%0p.cit.
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SACCOS?* licensing?*® governance?® capital adequac$’® shares and savings*

lending requirement$® loan delinquency and provisionirfg® liquidity and asset
liability management* investment?> inspection and suspensiofi and consumer
protection®®” However, the analysis under this segment focusedhe provisions

relating to consumer protection in SACCOS actigitie

The provision of regulation 48 prohibits disclosure of consumers’ informatiorthird
parties. Officers and employees of the SACCOS avhipited disclosing or permitting
to be disclosed any information in relation to anaunt or transaction of a member with
the SACCOS™ Additionally, it requires any information obtaineéd the course of
inspecting and supervising SACCOS to be treatedoasidential and used solely for
regulatory purposes. Contravention of this requéeiris punishable under regulation
135°to a fine of not less than five million shillingsut not exceeding ten million

shillings or to imprisonment for a term of not eeding three years or to botH.

It is provided that, each SACCOS is obliged to haweritten loan collection policy that
establishes a period at which loan collectionstarbe activated, a description of the
various stages of collection procedures, the caitend procedures, including approval
procedures and authorization required for extenaingestructuring of loans and for

247 provided under part Il of the Cooperative Regalai
248 provided under part lllof the Cooperative Regolasi
249 provided under part IVof the Cooperative Regutaio
250 provided under part Vof the Cooperative Regulation
51 provided under part Vlof the Cooperative Regutaio
%52 provided under part Vllof the Cooperative Regolasi
53 provided under part Vlllof the Cooperative Regolas.
54 provided under part IXof the Cooperative Regutaio
25 provided under part Xof the Cooperative Regulation
2% provided under part XIVof the Cooperative Regofasi
%7 provided under part XV of the Cooperative RegataiEmphasis is added.
) Of GN. No.115 of 2016.

#95ee regulation 46 of the Cooperative Regulations.
?0see regulation 46 of the Cooperative Regulations.
%15ee regulation 46 of the Cooperative Regulations.
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transferring member’s voluntary shares and thermatand procedures for approval and

authorization required writing off non-performinmahs?®?

Moreover, debt collectors are prohibited to haradsjse, or oppress any person in
connection with the collection of a debt or engagany conduct such as the use of, or
threat of use of violence or other criminal meankdrm a physical person, reputation or
property of any persaofi®Debt collectors are also prohibited to use obseenerofane
language or engage any person in conversation pelison with the intent to annoy,

abuse, or harass until they repay the d&bt.

On the other hand, the Cooperative Regulatfdmsovides for disclosure requirements.
Every SACCOS is required to disclose to its membergotential members, information
relating to the terms and conditions for each shaewings and time deposf®
SACCOS are also obliged to disclose the curremrast rate and annual percentage
established by the Board members not only thaalaa to disclose the method used to
calculate the applicable interest rételt is further provided that such disclosure should

clearly state whether the account has a fixed oabk interest raté®

In addition, SACCOS is also under the obligatioptovide disclosure on the frequency
of the dividend or interest calculation and theetimhen the dividends or interest are
paid or credited to an account. Also, the disclesshiould state the minimum balance

requirements for opening an account and limitatinmsvithdraws™>°

Another important aspect of financial consumer geton is that relating the inspection
and supervision of SACCOS. It is provided that Registrar through the cooperative

inspector$’® should conduct routine inspections on the by-laaesivities and financial

%62 5ee regulation 71 of the Cooperative Regulations.
63 See regulation 124 of the Cooperative Regulations.
?%“See regulation 124 of the Cooperative Regulations.
?%%GN. No. 115 of 2016.

zszee regulation 115 of the Cooperative Regulations.

Ibid.

28 See regulation 116 of the Cooperative Regulations.
289 See regulation 117 of the Cooperative Regulations.
2’0 Appointed under section 93 of the Cooperative Act.
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activities of a registered sociéfy and that it is a criminal offence to obstructharder

a cooperative inspector to conduct the inspectimh such offence is punishable under
the law?’? The essence of such inspection is to ascertaitheha registered SACCOS
complies with the provisions of the law, its by-Bwand policies in carrying out its
operation€.”® Again, this provision is necessary for ensuring phovisions on consumer

protection in SACCOS activities are effectively @mied.

Furthermore, the Regulations provides for dispuid @omplaints settlement procedures
which is a crucial aspect in financial consumertgeton. It is provided that any dispute

concerning the business of SACCOS between the mmsrabe the Board or any officer

of the SACCOS should be settled amicably througjotiation or reconciliatioA’

In the event negotiation or reconciliation of sutikpute fails, it shall be referred to the
Registrar for arbitratiof’ In resolving the dispute referred to him, the Regr may
appoint a committee of experts or persons conversdi cooperative matters and law
to assist him in reaching an appropriate decisiwhwahere necessary, he may refer the

matter to an independent arbitrator nominated msattation with respective parties.

It is further provided that a person aggrievedh®y decision of the Registrar may appeal
to the Minister responsible for matters relatings®CCOS whose decision isfirdf In
deciding the appeal the minister is not confined the legal procedures or

technicalities””
3.2.4 Community Microfinance Groups

These are groups collectively formed by memberandertake microfinance business

including mobilization of savings from its membeasd provision of loans to its

?"l5ee section 93 of the Cooperative Act.

272 5ee regulation 102(5) of the Cooperative Reguiatio
273 See regulation 102(1) (a) of the Cooperative Rapris.
27 See regulation 130(1) of the Cooperative Reguiatio
27> See regulation 130(2) of the Cooperative Reguiatio
7% regulation 130(9) of the Coopertaive Regulations.
'" See regulation 130(10) of the Cooperative Regarati
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member£’® This meaning does not encompass community seif-tpelups formed for

safety-net purposes and socio-economic welfaresigpmterest groups such as clubs
and associations involved in the collection of fio@l contributions from members or
receiving charity donations and groups occasiorfallgned for the purpose of receiving
donations or fundraising for religious purposesatial events including marriages and
other family related affairs’’ The study conducted by the World Bank in 2013 aéec

that these kinds of institutions are self-reqgulaéed do not fall under any regulatory

authority?®°

From the analysis above, it has been found thatigiom of microfinance services in

Mainland Tanzania existed in a very complex legal segulatory framework involving

different laws and agencies with limited enforcetmgowers. Also, it has been noted
that up to November 2018 Tanzania had no speciirdinating body overseeing
microfinance provision. This means there is a mlidity of the regulatory framework

to microfinance. A summary of the regulatory stastisnicrofinance existed prior to the
enactment of the Microfinance Act is given in thble below.

2IBNMP 2017, p. ix.
ZINMP 2017, p. ix.
280 Brown Aet al, Op.cit.
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Table Summary of Regulatory Framework for MFIs prior to 2018

n

Type of Institution Permitted Registration Responsible Authority
Activities &Licensing
Formal Institution
Banks providing microfinance Deposit-taking BoT under Cap.197.
services License,
Microfinance companies Deposit-taking| regulation &
supervision
FICOs(financial Cooperatives)| Member savirngs BoT
Deposits Loans | License,
regulation &
supervision
Semi-formal
SACCOS Member savingsRegistration, TCDC under Cap.211.
loans regulation &
supervision
Credit only MFIs Loans Registration | Ministry of Industry and Trade
and licensing BRELA under the Companie
Act, Cap. 212 and Cap. 208.
Financial NGOs Compulsory Registration Ministry of Home Affairs unde

savings as loa
collateral loans

I

=

Cap. 337.
Ministry of Community
Development, Gender, and

Children under Cap.58.
Registration, Insolvency and
Trusteeship Agency-RITA
under Cap. 375.

Informal Institutions

SACAs

Village Community  Banks
(VICOBAS)

Village Savings & Loans

Associations (VSLAS)
Rotating Savings and Cred
Associations (ROSCASs)

Member savings
loans

it

Self-Help Groups (SHGs)

Self-regulated

None

3.3 Other Legislations governing provision of Micrdinance Services in Tanzania

This subpart provides a brief analysis of otheislegion relating to the provision of

microfinance services in Mainland Tanzania. TheuBsion is limited to the following

legislation, the Social Security Regulatory Attthe Societies Act®® the Trustees’

BIcAP.135.
BCAP.337.
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Incorporation Act?® the Non-Governmental Organisations &éand the Insurance

Act.?®
(a) The Social Security Regulatory Authority Act (the SRA Act)

Provides for the powers of the Bank of Tanzaniaegulate and supervise the social
security funds in relation to matters of investnseéfit It is stated that the powers
relating to regulation and supervision of financistters shall be vested with the Bank
of Tanzani&®’ The reason why BoT is involved in the regulatidnpension funds is
that the law allows pension funds to invest in @asi businesses including the provision
of credits to individuals and wholesale lendindvicrofinance Institutions.

(b) The Societies Act

The Societies Act provides for the matters relatmgegistration of societies. The Act
provides powers to the Registrar of Societies tpster societies and groups that fall
under its authority. The societies and institutioegistered under this Act include
churches, Mosques and other institutions formednidertake social services activities.
The institutions registered under this Act have nbdavolving themselves in
microfinance activities without being licensed aupervised hence increasing the risk

to their members and financial instability in treuaotry.
(c) The Trustee’s Incorporation Act (the Trustees Act)

The Trustees Act provides for matters relatingh® incorporation of trustees. It gives
powers to the Registrar General to register ancegiger any registered trustee.
Registrar General is also given the mandate tordrgenotice any trustee or trustees to
furnish him with audited accounts. Some trustee® lieeen engaging in the provision of

microfinance activities without being supervised aagulated by neither the Registrar

283CAP.318.

ZICAP.56.

Z85CAP.394.

283ee sections 47 and 48 of the SSRA Act.
“’See section 47(2) of the SSRA Act.
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General nor any other authority at the expenseooisemers of their microfinance

services.
(d) The Non-Governmental Organisations Act (The NGOs A

The NGOs Act was enacted to provide for the regfigtn of non-governmental
organisations (NGOs) with a view to coordinate aegulate their activities. The Act
further provides for the powers and functions @& Director which include to register
NGOs, ensure that operations of the NGOs are dlaifar the government and public

consumption and other functions provided for in Atvg?%®

Furthermore, the NGOs Act establishes the B88mhd vests it with a number of
functions including approving and coordinating tlegistration of NGOs, facilitate the
implementation of the NGOs policy, to examine ammaports of the NGOs, to ensure
NGOs adhere to their constitutions and to direcpsuasion or cancellation of any
NGO Also, the law requires NGOs to prepare and subegiorts on their activities

and annual audited reports to the Council and therdfor examination purposes.

Yet, the law allows NGO to engage in any activityegeribed in its registered

constitution without putting any provision providinregulation and supervision
especially to those engaging in microfinance at#isi In the circumstances, members
of NGOs or consumers of NGOs microfinance serviaes left without any legal

protection.

(e) The Insurance Act

The Insurance Act was enacted to provide for theabéishment of the Tanzania
Insurance Regulatory Authority (TIRAF charged with functions of regulating and
supervising the conduct of insurance business nmediaia. The Authority is responsible

283ee section 4 of the NGOs Act.
295ee section6of the NGOs Act.
2905ee section 7of the NGOs Act.
2l5ee section 29 of the NGOs Act.
2925ee section 5 of the Insurance Act.
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for formulation of standards in the conduct of thesiness of insurance which shall be
observed by insurers, brokers and agéfialso, TIRA is responsible for ensuring
proper observance of the code of ethics and pebiiansurers, brokers, and agents and

protect the interests of policyholdérs.

The Act also provides for the establishment of@mebudsman services and Tribunal for
dispute settlemerit® Section 12%%stablishes an Ombudsman Services for purposes of
resolving disputes arising between insurance coessinand insurance registrants
business in Tanzania. The Ombudsman Services sbabist of an Ombudsman
appointed by the Minister and other employees eyegldoy TIRAZ®? Furthermore, the
Ombudsman Service is entrusted with powers to graraward to the complainant for
the losses and damage suffered by the complaimatd a8 maximum of fifteen million

shillings?%®

In addition, the law provides for the establishmeia Tribunal®® which shall be aad

hoc forum consisting of three persons appointed byMirester, one of whom shall be a
lawyer with adequate experient®0One of the members shall be appointed to act as a
chairman to the tribundf”* The Tribunal is entrusted with powers to hear detgrmine
appeals emanating from the decisions of the Conomes of Insurance and before
determining an appeal, the Tribunal shall accordopportunity to the appellant to

appear before i

2%gee section 6 of the Insurance Act.

> pid.

2%gee Part IX of the Insurance Act.

2% Of the Insurance Act.

2"See sub-section (2) of the Insurance Act
?%gee section 124(1) of the Insurance Act
?95ee section 126(1) of the Insurance Act
30see section 126(2) of the Insurance Act.
0lgee section 126(3) of the Insurance Act.
392See section 126(5) of the Insurance Act.
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3.4 The National Microfinance Policy of 2017

Prior to the National Microfinance Policy of 20INNP 2017§% there existed the first
National Microfinance Policy of 2000 (NMP 2068) which recognised the role of
microfinance sub-sector in poverty reduction andnemic growth. This Policy
provided some directives and guidance which enalted participation of different
stakeholders in the microfinance industry includimigcrofinance service providers,

investors, government funds, programmes and deneoppartners?

But complexities and challenges brought in due t®w ndevelopments in the
microfinance sub-sector in terms of entry of Nondficial Institutions (NFIs) with new
innovations and technologies, improvement in présluend services and delivery
mechanisms a need arose to revisit and revise kie RD00 so as to accommodate the
new developments, limitations, and challenges i@ shb-sectof’® The NMP 2017
seeks to achieve the following objectives:

(a) Regulating Microfinance Service Provision

The NMP 2017 seeks to create an effective legal eegllatory framework to
government delivery of microfinance servic®.In so doing the government in
collaboration with the stakeholders are requiredetthance legal, regulatory and
supervisory oversight in the microfinance sub-se@onforce consumer protection in the
microfinance sub-sectd¥ and enhance information sharing infrastructure regnthe

regulators in the microfinance sub-sec{br.

SONMP 2017.

394 NMP 2000.

35S NMP 2017, p.xvi.

308 NMP 2017, p.xvi.
’See NMP 2017, p.31.
398 Emphasis is mine.
S9NMP 2017, p.31.
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(b) Financial Inclusion

Moreover, the NMP 2017 is there to promote the Wgraent of a robust, inclusive
financial sectof'° by encouraging the use of technology and avaitghilf innovative
financial products and services to meet the nedédsveincome earners, enhancing
financial education and public awareness on minesfce products and services and
ensuring access to appropriate microfinance predacid services at an affordable
expense and in a fair and transparent manner. boanrie earners could now be able to
access financial services which would otherwiseirbpossible due to inadequate
supporting infrastructure and lack of land titleeds and other properties as collaterals to

access loan¥?
(c) Sustainability of Financial Service Providers

Furthermore, the NMP 2017 aims at achieving sualality of microfinance service
providers through the promotion of financial maratl development, capacity building
and encouragement of mainstreaming of communiignitiral groups into the financial
system®'“This objective is necessary as it aims at overcgntive challenges facing
most of the MFIs such as inadequate liquidity aagital growth, overdependence on
external sources of fund, the inadequacy of geaifiersonnel, poor record keeping and

weak institutional capacity>

(d) Research, Innovation and Product Development in Miofinance

sub-sector

Furthermore, the NMP 2017 seeks to promote resgdrotovation and product
development in microfinance sub-sector by enhancajgacity in conducting research,
promoting innovation and product development andoarage sharing of research

information in the microfinance sub-sectbtThis could help the microfinance service

$INMP 2017 pp. 27-29.
SINMP 2017, p.28.
$INMP2017p. 29.
SINMP 2017, p. 29.
SUUNMP 2017 p. 32.
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providers to focus on the real needs of low-inc@amers instead of providing products

or services that do not suit their neétfs.
(e) Good governance in microfinance sub-sector

Another objective of the NMP 2017 is to encouragbesience to principles of good
governance in microfinance sub-sector by encougagutherence to the principles of
good governance within MFIs and ensuring MFIs disel the source of funds in
accordance with the respective laws such as theMamney Laundering law3™ This is

considered as the key factor in delivering quasigrvices and developing a vibrant

microfinance sub-sectdt’
() Mainstreaming of Disadvantaged Groups, Gender, andouth

The NMP 2017 also seeks to promote equal acceswidmfinance products and
services and expand the range of those servicesdet the distinct needs of
disadvantaged groups, gender, and ydifttAvailability of affordable microfinance

services will lead to a reduction of marginalizatlevel to those groups®

The NMP 2017 identifies the weaknesses of the iegisiegal and regulatory
frameworks and suggests creating an appropriatelanvi and effective legal and
regulatory framework to enhance rapid growth andtasnable development of the
microfinance subsector that will take into accoephsumer protection concerfS.

Thus, the NMP 2017 is dedicated to addressingdietified legal weaknesses including
lack of a specific legal and regulatory framewook hon-deposit taking microfinance,
community financial groups, such as Rotating Sawirapd Credit Associations

SI5NMP 2017, p. 32.
3I5NMP 2017, p. 34.
SUNMP 2017, p. 34.
SI8NMP 2017,p. 36.
3I%MP 2017, p. 36.
320 NMP 2017, p. 37.
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(ROSCAs) Accumulated Savings and Credit AssociatihSCAs), Village Savings
and Credit Associations (SACAS) and money lenders.

To address the identified limitations within thastixg legal and regulatory framework,
the NMP 2017 directed for the enactment of spediigislation that will provide
regulation and supervision to microfinance insti$ in a tiered structuré®?
Additionally, the legislation shall also providereechanism for a smooth transformation
from one tier to another so as to safeguard tlezasts of borrowers and financial sector

stability 323

Furthermore, the NMP 2017 provides for an instiodl framework for regulation and
supervision of microfinance institutions where thénistry responsible for finance is
charged with the overall responsibility of coording the implementation of the NMP
2017 including the legislation enacted to execheeRolicy*** In addition, the Ministry

responsible for finance is also charged with thepoasibility of licensing, regulating
and supervising non-deposit taking MFIs. This resality is assigned to the

Microfinance Unit within the Ministry>>

Another institution responsible for regulation arslipervision of microfinance
institutions is the BoT. The BoT is charged wittelsing, regulation and supervision of
deposit-taking MFIS?® In addition, BoT is responsible for enhancing #mwabling

environment for banks and financial institutionstgpport microfinance sub-sectof.

Tanzania Cooperative Development Commission (TCiB@nother institution charged

with the registration, regulation, supervision alckensing of SACCOS financial

$2INMP 2017, p. 38.
$22\MP 2017, p.38.
$23NMP 2017, p.38.
$24NMP 2017, p. 40.
$25NMP 2017,p. 41.
32NMP 2017 p. 45.
$2INMP 2017 p. 45.
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cooperative societie¥?® This institution is also charged with the promaoti@nd
development of SACCO%?

Moreover, the NMP 2017 directs that Local governtrarthorities shall be responsible
for registration and regulation of community finacgroups®*° Additionally, local
government authorities are required to promotefdnmation of community financial

groups through various initiativés"

Furthermore, the NMP 2017 provides for establishineémthe Microfinance Regulators’
Forum which will be responsible to build consensndgssues of common interest in the
microfinance sub-sector, create enabling environnteefacilitate smooth transformation
of different MFIs from one tier to the other, hams® legal and regulatory framework
and monitor emerging issues in the microfinancesadtor, including new products to
facilitate timely review of existing regulatory frieworks®*? Thus, this is an important
aspect to be included in the legal framework asgilltprovide a platform for regulators
to share their experiences on how best they cartodonprove the provision of

microfinance services in Mainland Tanzania.
3.5 The Microfinance Act

The Microfinance Act was enacted by the Parliantenthe 18 day of November 2018
to provide for the licensing, regulation and supon of the microfinance business in
Mainland Tanzania. It provides for different ties§ microfinance institutions, their
regulation and they can be transformed from tieartother. It also vests the BoT with
the mandate to oversee the microfinance sub-sectdr powers to delegate certain

powers to other government institutions.

The Microfinance Act also provides for consumert@etion principles including vetting

of standard contracts, disclosure of relevant mfion on products and services,

$25\MP 2017, p.46.
$NMP 2017 p. 46
3NMP 2017, p. 44.
BINMP 2017, p. 44
3NMP 2017, p.42.
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transparency on interest rates and other chargethoats for debt collection, recovery
and attachment of debtor’'s property. The Act sbaihe into force on such date as the
Minister may appoint>> At the time of completing this stutf{f the Microfinance Act

was yet to come into force.
3.5.1 Scope of Application of the Microfinance Act

The Microfinance Act applies to Mainland Tanzafifain respect of microfinance
business undertaken by microfinance service prosidstablished under their respective
laws and those established and recognised undeMittrefinance Act. Microfinance
business which falls under the Microfinance Actlude receiving money by way of
deposits or interest on deposits or borrowing, pitcg savings and providing loans or
other credit facilities to micro enterprises, lowcome households or individuals,
providing microcredit, micro savings, micro-insucan micro-leasing, micro-pension
and micro-housing finance, transfer and paymemices including digital microfinance

services, commodity loans, and financial education.
3.5.2 Categorisation of Microfinance Service Proviers

Microfinance service providers which are subject tte Regulation under the
Microfinance Act are categorised into four ti€f6Tier 1 comprises deposit-taking
microfinance service institutiorf&® Tier 2 comprises non-deposit taking microfinance
service providers such as credit companies andsithdil money lenders® Tier 3
comprises Savings and Credit Cooperative Socié88COS) and Tier 4 comprises

community microfinance groups. It is further prastthat deposit taking microfinance

$335ee section 1of the Microfinance Act.

334 This study was completed and submitted on tiieday of May 2019.
3% see Section 20f the Microfinance Act.

336 See section 4(2) of the Microfinance Act.

337 See section 5(1) of the Microfinance Act.

33%5ee section 5(1) of the Microfinance Act.

$39See section 5(1) of the Microfinance Act.
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institutions shall be regulated in accordance whth Banking and Financial Institutions

ACt 340
3.5.3 Governance of Microfinance Service Providers

It is provided that microfinance service providsiall be governed in accordance with
their establishing laws and their constitutiol5.Nevertheless, both the BoT and
Delegated Authorities are given the mandate tceigmneral or specific directives to the
microfinance service provider regarding their ogierss and such directives shall be

complied with3*?

3.5.4 Institutional Framework for Microfinance Services

The following are institutions vested with powecs @dminister the provisions of the

Microfinance Act.
(@) The Minister

The Minister responsible for finance is chargedhvilie general administration of the
provisions of the Microfinance Act by ensuring caotve policy environment for the
microfinance business, formulating policy and suéng the implementation of the

microfinance policy’*®

Additionally, the Minister is also responsible fenhancing enabling environment to
support microfinance business, ensure the susiétpald microfinance business, issue
directives to the BoT on the implementation of taicy relating to microfinance

business and ensure the promotion of microfinanosiness, transparency, and

accountability***

310 5ee section 5(2) of the Microfinance Act.
31 5ee section 7(1) of the Microfinance Act.
312 See section 7(2) of the Microfinance Act.
313 See section 15(1)of the Microfinance Act.
%44 See section 15(2)of the Microfinance Act.
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In performing his roles, the Minister is requireml rhake consultations with relevant
Ministers including the Minister responsible forcé government authorities and the

Minister responsible cooperative sociefl&s.
(b) The Bank of Tanzania

The Bank of Tanzania is a corporation establishateuthe BoT Ac¥®and charged to
discharge the principal functiottéas explained in hereinabove. This part is deeitat
to providing for the functions and powers of theTBio respect to the regulation and
supervision of microfinance business in MainlanchZamia as per the Microfinance
Act.

Generally, the BoT is charged with responsibilitieversee and monitor microfinance
service providers operating or undertaking micrafice business in terms of the
provisions of the Microfinance ACY® It is further provided that the BoT is also
responsible for regulating and supervising the afp@ns of microfinance business in

accordance with the provisions of the Microfinadae and other relevant law'é’

In discharging those functions the BoT is respdesio do the following specific

functions: issue licence to qualified microfinarszevice providers™>‘advise and report

to the Minister on matters relating to microfinarivesiness>* develop and manage
database for microfinance service provid&tsjnspect, monitor and evaluate the
performance of microfinance businéss.

Moreover, the BoT is required to issue circulard gaidelines for microfinance service

54

providers®*assess and issue approvals for the transformafionicrofinance service

%5 See section 15(3) and (4)of the Microfinance Act.
%%See section 4 of the BoT Act.

%’Section 5 of the BoT Act.

385ee section 12(1)of the Microfinance Act.

395ee section 12(2)of the Microfinance Act.

$0see section 12(3) (a)of the Microfinance Act.
#lgee Section 12(3) (b)of the Microfinance Act.
$25ee section 12(3) (c)of the Microfinance Act.

3 5ection 12(3) (d)of the Microfinance Act.

%4 gection 12(3) (e)of the Microfinance Act.
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providers,>*®

ensure proper management of complaints relatingmiorofinance
business®® ensure the protection of consumers of microfinaseevice providers
including sanctioning usurious lending practi?éand ensure that credit information

relating to microfinance business is collectedselisinated and sharé¥.

Apart from that in ensuring proper and effectivefpenance of the functions of the
BoT with respect to the regulation and supervisibmicrofinance business, the BoT is
entrusted with the powers to investigate or inquite the operations of microfinance
service provider$>®inspect and examine books of accounts, recordisne and any

other document of microfinance service provid®rand demand information related to

the activities of microfinance service providé?s.

Also, the BoT has the power to instruct on the prapanagement of the microfinance
service provider8®enter at any reasonable time, into any premises microfinance
service providers or any premises in which it iBedved that books of accounts, records
or documents relating to the microfinance serviaider are kepi®® open or cause to
be opened any strong room, safe or other containendich it is suspected that there
are any securities, books of accounts, recordsoourdents of a microfinance service
provider® and may require any officer, employee or agena shicrofinance service
provider to explain or furnish information or docemts concerning the microfinance

service provider's management or activiti&s.

Apart from the general functions and powers disedskereinabove, BoT is also

entrusted with the mandate of licensing, regulato supervision of deposit-taking,

%5 See section 12(3) (f) of the Microfinance Act.
%6 See section 12(3) (g)of the Microfinance Act.
%7 section 12(3) (h)of the Microfinance Act.
¥85ee section 12(3) (i)of the Microfinance Act.
9 See section 13(a)of the Microfinance Act.

30 5ee. Section 13(b)of the Microfinance Act.
%1 g5ee. Section 13(c)of the Microfinance Act.
%2 5ee. Section 13(d)of the Microfinance Act.
33 See. Section 13(e)of the Microfinance Act.
%4 35ee. Section 13(fof the Microfinance Act.
%5 See. Section 13(g)of the Microfinance Act.
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non-deposit taking microfinance institutions andliWdual money lenderé®® The

powers of licensing, regulation and supervision déposit-taking microfinance
institutions shall be exercised in accordance Wl provisions of the Banking and
Financial Institutions Act. This implies that deftaaking microfinance institutions are

subjected to direct regulation and supervisionhgyBoT.

On the other hand, it is provided that non-deptaditng microfinance institutions and
individual money lenders shall be licensed, regulaand supervised by the BoT in
accordance with the provisions of the Microfinanset®*” and the regulations made
under that Act®® It is further provided that the BoT shall not dglée its functions and

powers relating to regulation and supervision ofnafinance service providers in Tier
2369

3.5.5 Regulation, Supervision, and Licensing of Sangs and Credit Cooperative

Societies (Tier 3 and Community Microfinance GroupgTier 4).

The Microfinance Act also provides for the regudati supervision and licensing of
savings and credit cooperative societies categbriage Tier 3 and community
microfinance groups categorised as Tier 4 as dsgclieereunder.

(a) Regulation and Supervision of Tier 3 and Tier 4 Micofinance Service

Providers

Despite the BoT being the overall regulator andesuipor of all microfinance service

70

providers3’®the law has put a mechanism requiring the BoTeleghte its functions in

relation to the regulation and supervision of miicr@nce service providers under Tier 3

3% 5ee section 5(2) and section 17 respectivelyoMitrofinance Act.
%7 See section 170f the Microfinance Act.

%%5ee section 17(4) and section 60(1) (a) and (pMicrofinance Act.
¥95ee section 14(5)of the Microfinance Act.

$"%See section 12, 13 and 14(4) of the Microfinance Ac
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)371

to the Tanzania Cooperative Development Commis§i@DC and in the case of

Tier 4 to the local government authoritfés.
(b) Licensing of Tier 3 and Tier 4 Microfinance ServiceProviders

A person who intends to undertake microfinance riess under Tier 3 is required to
apply to the BoT or the TCDC for a licence in a mamnas prescribed in the

regulations’”

The application should be accompanied by a cedtiiepy of registration issued in
terms of the Cooperative Societies Aéproof of payment of a prescribed non-
refundable application fé€and such other information or documents as they beay
required by the BoT or the TCDC?

On the other hand, a person who intends to undertakrofinance business under Tier
4 is required to apply for registration to the BofTlocal government authorities in the
manner as may be prescribed in the regulations.appécation for registration should
be accompanied with: two copies of the constitutloly signed by all members of the
applicant’” members’ resolution to form and register a micrafice entity duly signed
by all members’® the proposed organisation structure and namesopbped leaders of
the applicant’® a letter of reference from the ward or villagehmuity introducing the
applicant®® and any other documents or information as the BoTocal government
authority may requiré®

$"5ee section 14(1) (a)of the Microfinance Act.
372See section 14(1) (b)of the Microfinance Act.
$35ee section 18(1)of the Microfinance Act.

$"%See section 18(2) (a)of the Microfinance Act.
37> See section 18(2) (b)of the Microfinance Act.
376 See section 18(2) (c)of the Microfinance Act.
37’See section 28(2) (a) of the Microfinance Act.
378%5ee section 28(2) (b) of the Microfinance Act.
379%See section 28(2) (c) of the Microfinance Act.
305ee section 28(2) (d) of the Microfinance Act.
#lsee section 28(2) (e) of the Microfinance Act.
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The BoT or a respective local government authanign satisfying itself on the above-
mentioned requirements has to issue the applicitht avcertificate of registratiGff

containing the name and address of the microfinesseice provider, the date and
validity of the registration, the area of operatimnplace of the microfinance service

provider and such terms and conditions as may dpsines>®3

A certificate of registration issued to a microfica service provider shall be conclusive
evidence of the microfinance service provider terape or undertake microfinance
business in terms of its constitutions and the dinance Act® This implies that a
certificate of registration is deemed as licencartdertake microfinance business under
Tier.

It is further provided to the effect that a registemicrofinance service provider shall by
virtue of its registration be a body corporate ¢d@an its own name of suing and being
sued, acquiring and disposing any property, ergeinto contracts and performing all
acts which can be done by a body corporate andhwhre necessary the proper

performance of its dutie>
(c) Licensing of foreign microfinance Service providers

The Bank of Tanzania is also entrusted with power$éicence foreign microfinance
service providers. It is provided that a foreigna@d microfinance service provider
which desires to undertake microfinance businedglamland Tanzania has to submit
an application for a license to the BoT under treeedures and requirements prescribed
in the regulationd® Additionally, a foreign-owned microfinance is rémal to comply
with applicable laws in local content including doyment and training of

Tanzaniang®’

$25ee section 30(1) of the Microfinance Act.
335ee section 30(2) of the Microfinance Act.
$See section 31(1) of the Microfinance Act.
¥5See section 31(2) of the Microfinance Act.
3See section 19(1)of the Microfinance Act.
%’See section 19(2)of the Microfinance Act.
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From the analysis of the institutional framework rofcrofinance business, it can be
concluded that the BoT is primarily involved in tiegulation, supervision and licensing
of all categories of microfinance service providiers direct and indirect manner. It has
been observed further that in the case of depositrn-deposit taking microfinance
business the BoT is directly involved in the regjola, supervision and licensing of

microfinance service providers.

While in the case of microfinance service provider3ier 3 and Tier 4 the BoT is still
directly involved in the regulation, supervisiondditcensing only that allows Delegated
Authorities such as the TCDC and the local govemtnaeithorities to undertake such

functions in a similar manner.
3.6 Requirements Relating to Consumer Protection iMicrofinance Services

The essence of this subpart is to identify thevealé provisions relating to consumer
protection while commenting on the weaknesses a$ehprovisions in providing the

required standard of protection to consumers ofafiltance services.

The standard of consumer protection requires mi@ote institutions to adhere to
consumer protection principles such as disclosndetensparency about their interests,
fees, charges and other contractual terms, cornfaliy and security of consumers'
data, complaints and dispute settlement systeroynrdtion sharing system to avoid
over-indebtedness to consumers, consumer obligatiprovision of education and
public awareness about microfinance services pitsdarnd equitable and fair treatment
of consumers. The following is a discussion on takevant provisions relating to

consumer protection in microfinance services.
3.6.1 Consumer Protection Principles

Consumer protection in microfinance services lieshe standard principles established
in the respective laws and international instrurmemhe Microfinance Act has defined
the term by including the principles intended tgswe transparency of the products and

services of the microfinance service provider, fagatment and safeguard of the

71



interests and rights of consumers and fair comddmandling and dispute settlement

mechanisnice

The Microfinance Act further stipulates for consurpeotection principles including the

requirement on disclosure and transparency on temmasconditions of the credit or

related services. Additionally, the terms and cbods of the microfinance service need
to be fair and legibl&*®

Also, the Microfinance Act provides for the requment of having a dedicated
complaint handling and dispute settlement mechafiSrull disclosure of relevant

information on the products and services providga MFI%*

the requirement for the
vetting of the standard credit contracts or agreesié’ provision of financial education

to the consumet?’ and transparency on interest rates, fees or fesiaf

It is further stated that any term or conditiorpglated in a contract or any relevant
document purporting to grant to a microfinance iserprovider authority to unilaterally

introduce or modify interest rate or any other leandition shall be null and void®

In ensuring compliance with consumer protectiomgples by MFI, the Microfinance
Act gives the mandate to the BoT or Delegated Aiityii%o take appropriate measures

to any MFI which fails to comply with consumer peotion requirements.

3.6.2 Other Requirements Related to Consumer Prot&on in Microfinance

Services.

The Microfinance Act provides for other requirengerdlated to consumer protection in

microfinance services as discussed hereunder.

¥85ee section 50(3) of the Microfinance Act.

$9See section 50(2) (a) of the Microfinance Act.

390see section 50(2) (b) of the Microfinance Act.

#l5ee section 50(2) (c) of the Microfinance Act.

392See section 50(2) (d) of the Microfinance Act.

3933ee section 50(2) (e) of the Microfinance Act.

3%See section 50(2) (f) of the Microfinance Act.

39gee section 50(4) of the Microfinance Act.

3% Refers to TCDC or respective local government @it
%’See section 50(5) of the Microfinance Act.
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(a) Debt Collection and Recovery Measures

The Microfinance Act has also provided for the memmf debts collection and
recovery’®® The law is meant to ensure that a debt colleatieasure is initiated by the
issuance of sufficient written notice to the del5t8ilso, the attachment of a debtor's
property or collateral security for purposes otdal the discharge debt is applied as last
resort*® Additionally, a reasonable period is required ahduld be prescribed in the

notice prior to the sale or disposal of a deb@ttached propert}*

(b) Payment of dividends to members or shareholders af microfinance service

provider

The Microfinance Act has also provided some pratacto members or shareholders of
microfinance service providers in terms of paymeitividends or interests. The law
treats this as an obligatid¥f to a microfinance service provider as it mandjtori
requires microfinance service providers to payd#ivids on its shares to its members or
shareholders in the manner prescribed in the datieti or other documents of the
microfinance service provide’® However, the law does not provide an explicit
mechanism designed to ensure compliance with tlgpiirement of payment of

dividends or interests by MFlIs.
(c) Disclosure of financial statements of a microfinane service provider

The law also provides for disclosure of financi@tements by MFIs. It is a mandatory

requirement for a microfinance service providedisxlose its financial statements to the

3%5ee section 51(1) of the Microfinance Act.
3995ee section 51(2) (a) of the Microfinance Act.
40%See section 51(2) (b) of the Microfinance Act.
“Ol5ee section 51(2) (c) of the Microfinance Act.
4025ee section 37(1) of the Microfinance Act.
4035ee section 37(2) of the Microfinance Act.
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BoT, Delegated Authority or other stakehold&fsThe manner of such disclosure has to

be prescribed in the regulatioffs.

Additionally, a microfinance service provider isquéred to display in a conspicuous
place in its place of business, a copy of its aireaidited financial statements, a copy of

a balance sheet and profit and loss account.

However, this requirement applies only to microfioa service providers in Tier 2 and
Tier 3. The manner in which the microfinance sexvmroviders in Tier 4 have to

disclose their financial information will be presed in the regulations.

This requirement is necessary for two main reasomstrol of financial stability of the
institution and the nation at large but also totgrbthe existing consumers and prevent
the prospective consumers in case the statememtatad poor performance of a

microfinance service provider.

Failure to comply with disclosure of financial statents attracts the BoT or a Delegated
Authority to take appropriate measure to ensureptiamce’® Yet, the term appropriate
measure is not defined by the law. Seemingly tineeseould be explained or defined in

the regulations.
(d) Sharing of Credit Information

Sharing of information is another requirement segkb enhance consumer protection
in microfinance services by reducing or avoidingemindebtedness to consumers of
microfinance services. Not only that but also si@rof credit information helps
microfinance service providers from incurring lasdgy non-performing loans from

over-indebtedness consumers.

With this requirement, microfinance service provglare obliged to share information

including personal information and credit histofybarrowers or any other information

40See section 42(1) of the Microfinance Act.
40%See section 42(1) of the Microfinance Act.
40%See section 42(4) of the Microfinance Act.

74



such as paying, outstanding debts, tax obligateom$ any other business details of a

borrower or a prospective borrow&f.

In achieving this purpose, the law requires micrafice service providers in Tier 2, Tier
3 and Tier 4 to submit credit information to a dtedference buredtf which may be
accessed and used by other microfinance serviceders in a manner provided in the
regulations'® It is important to note that the regulation ofditaeference information

has to be conducted in accordance with the BoT Act.

It is further provided that where a microfinanceveme provider without reasonable
cause, fails to comply with the requirement of siwrof credit information, such
microfinance service provider shall be subjected tneasure by the BoT or Delegated

Authority seeking to ensure compliarf¢@.
(e) Submission of periodic reports

Microfinance service providers are also requiredgubmit to the Regulatory authority,
periodic reports of their business operations i® tmanner prescribed in the
regulation?*! Failure to submit such reports is punishable urttier law where the
regulator is mandated to take appropriate meastoesnsure complianc&? This
requirement is necessary as it seeks to ensureslise and transparency on the part of

microfinance service providers.
() Confidentiality of Consumer information

Microfinance service providers are required to ttre@nsumer information or data as
confidential and not to disclose such informationany persoH? except where it is

permissible under the lafd*

“0’See section 43(1) & (2) of the Microfinance Act.
“%%see section 43(3) of the Microfinance Act.
40%See section 43(4) of the Microfinance Act.
“1%See section 43(6) of the Microfinance Act.
“ISee section 44(1) of the Microfinance Act.
“12See section 43(2) of the Microfinance Act.
“35ee section 46(1) of the Microfinance Act.
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(9) Inspection and monitoring of microfinance business

Regulators are mandated to conduct inspectiomaodtoring on microfinance service
providers for purposes of ensuring compliaficeHowever, the question remains on the
capacity of the Regulatory Authority to effectivalischarge that obligation considering
the geographical area of the country, the numbeniofofinance service providers and
the number of skilled personnel and equipment.

3.5 Conclusion

This Chapter has attempted to analyse the legatemdatory framework for consumer
protection in microfinance services in Mainland Zamia. The analysis has revealed that
despite the fact that the existing legal and reguyaframework for consumer protection
in microfinance service has thrived to accommodhte core principles; there are a
number of challenges that have been left unattentiegise challenges are discussed in

Chapter Four.

“l“See section 46(2) of the Microfinance Act.
“153ee sections 47 and 480of the Microfinance Act.
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CHAPTER FOUR
ANALYSIS AND DISCUSSION OF FINDINGS
4.1 Introduction

This Chapter makes a critical analysis of the lalatmg to the conduct of microfinance
business in Mainland Tanzania. The Chapter soughincover the extent to which
consumers of microfinance services are protectatbmthe existing legal framework.
While it might be seemingly early for this questitmnbe answered, taking into account
the infancy of the Microfinance Act, there are, lewer, notable and obvious elements

that may assist to draw an inference in relatioth&b research question.

Thus, the Chapter makes a critical appraisal ofdfeslative provisions to that effect. In
so doing, the researcher used a comparative agpwilaereby the provisions relating to
consumer protection enshrined in the Microfinanog, Are analysed within the context

of the basic principles underlying microfinance smmer protection.

Generally, the microfinance consumer protectiorimmegis measured according to its
compliance with certain principles governing mignahce practices. These principles
are highlighted in the Good Practices for Finan€ainsumer Protection. The Good
Practices (GP) complements, consolidates and espathdr international principles and
guidelines, including the BCBS and the Group of fityg(G20) High-Level Principles
on Financial Consumer Protection and Accompanyiffgcive Approach to Support

Implementation.

The GP has prescribed the basic principles thahelef strong microfinance consumer
protection regime. The stronger regime enablesafim@ance consumers to make well-
informed decisions on how best to use microfinarseevices, building public trust

within the subsector and promoting fair competitaanong providers. These principles

include legal and supervisory framework, disclosamd transparency, fair treatment and
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business conduct, data protection and privacy, utisgesolution mechanisms and

guarantee schemes and insolvency.

The principles outlined by the GP have been pdytraflected under section 50 of the

Microfinance Act.

4.2 Reflection and Adequacy of the Consumer Protdon Principles under the

Existing Legal Framework

Despite the fact that the Microfinance Act, hasvidat to accommodate the microfinance
consumer protection principles, the researcherdserved several key flaws in the
articulation of the provisions relating to suchngiples. These areas of concern are

elaborated viz-a-vis each consumer protection jpies as prescribed hereinbelow:
4.2.1 Legal and Supervisory Framework

The supervisory framework is one of the key pritespthat assist in determining the
adequacy or not of the legal regime governing nfilcamce service consumer
protection. It seeks to ensure that the supervisiomicrofinance service providers is
undertaken in such a way that guarantees the piareaf ultimate consumers of such
services. In determining whether or not the superyi framework is robust and
comprehensive, important aspects and components teawe carefully demarcated.
These include enforcement mechanisms as well astraction between the regulators

and other relevant stakeholders.

(@) Inconsistency between the Microfinance Act and theNMP 2017 on

Supervisory Framework

It has been revealed that the supervisory framesvinkregulating microfinance service
providers in Mainland Tanzania have left much to desired. The institutional
arrangement envisaged through the NMP 2017 doegatiptwith the Microfinance.

Review of the NMP 2017 and the Microfinance Actyvaaled a number of

78



inconsistencies between the NMP 2017 and the Mitante Act, as well as

inconsistencies between the Microfinance Act ameolegislation.

It is a cardinal principle that any legislationais outcome of certain government policy.
To put it simply, legislation is a translation otigic policy. This means that any
legislation must have a bearing to certain govemtirpelicy. Like any other legislation,
the Microfinance Act is a by-product of the NMP Z0Rccording to the NMP 2017,
one of the things that the Policy sought to curéhes absence of consumer protection
mechanism in the microfinance sub-secttr. This implies that one of the main
objectives of the policy and subsequently the Adswo protect microfinance

consumers.

However, looking into both the policy and the Mitnance Act, one can rightly argue
that the two instruments are not in harmony. Theitspnd tenor of the Act are
appallingly incompatible with the spirit and terairthe NMP 2017. For instance, while
under the policy, it was envisaged to establishi@afinance unit within the Ministry
responsible for finané&’, the Microfinance Act has designated BoT to beréwlator

of the sub-sector. Likewise, while the policy imrded to have regulators fordif
(meaning that each tier would have its regulatiig, Act has been couched to reflect a

“one-man show” regulatory mechanism.

Moreover, the policy envisaged ensuring that thazéaia Cooperative Development
Commission (TCDC) becomes the regulator of tiét°3he Act has made the BoT the
regulator who has powers to delegate, at its diserethe mandate to the TCDC. On top
of that while the policy envisaged that BoT will n@@e, supervise and regulate only tier
1 microfinance service provide?s) the Act has given it all to the BoT. The policy

further envisaged equipping local government aiiflesrto oversee the activities of

“INMP 2017, p. 2.

“UINMP 2017, p. 41.
“IENMP 2017, p. 42.
“IONMP 2017, p. 46.
420 NMP 2017, p. 45.
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community microfinance service providers under 4éf* the Act has given it to BoT

subject to its power to delegate.

These inconsistencies between law and policy aleax signal that the making of the
Microfinance Act was rushed. This put in jeoparde tinterests of microfinance

consumers.
(b) Enforcement of the Consumer Protection Principles

From the review, it was revealed that one of théalble weaknesses of Tanzania's
Microfinance Act is the lack of clear cut safegusafdr enforcement of its provisions.
Section 50(2) of the Microfinance Act provides thasic principles which must be
adhered to by all microfinance service providerpas from the explicitly enumerated
principles, the said subsection has left a roonofber principles the thrust of which has
bearing to fair treatment. A close look at thessibarinciples raises some few issues.
How will consumer enforce these principles if tiegvice provider fails to comply and

as a result, thereof the consumer suffers damages?

Again, even enforcement to regulators leaves memes unturned. Under section 50(5)
of the Microfinance Act, it is either the BoT or Iegated Authority who may take up
actions against a microfinance service provider dils to comply with the required

principle. But is it a non-compliance of the pripleis or non-compliance of specific duty
or function? The Microfinance Act ought to have mekafted in such a manner which

cast a duty or function to a microfinance servioevjaer.

Furthermore, the Microfinance Act gives powers toy aof the regulators to take

appropriate measures to ensure compliance butavhatnts to appropriate measures is
not defined. Again, it is not in all cases that theasures must aim at compliance.
Sometimes measures must intend to offer redreastmsumer who has suffered a loss

due to the non-compliance by the microfinance serprovider.

“2LNMP 2017, p. 44.
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On the other hand, review of the Microfinance Actirid that the categorisation of
microfinance service providers has left some of itherofinance business including
micro-insurance, micro-leasing, micro-pension, Heousing, digital microfinance
services, commodity microfinance business and prowiof financial education. This
oversight is likely to pose a challenge in reguigtihose kinds of microfinance business
because it is neither clear nor certain as to wihigthority is responsible to regulate

them.
(c) Far-reaching supervisory mandate and overarching ceerage of the BoT

A careful glance at the provisions of sections 5(¥) and 17 of the Microfinance Act
clearly entails that the BoT is the regulator df 4lmicrofinance tiers in Mainland
Tanzania. Despite the fact that BoT is empoweredelegate some of its functions to

either the TCDC or to local government authorittés, original mandate remains to it.

Statistically, up to December 2013, there were ab8wcommercial banks and financial
institutions?? 133, 134 Savings and Credit Cooperative Soci¢8a&CCOS), over 292
Financial NGOs, 7 Social Security Funds, 5 collectinvestment funds, and 23,000
community microfinance group&®Also, there were more than 811 microcredit
companies operating in Mainland TanzaffiaYet, there is a likelihood that these
statistics have changed at this moment. This méakss difficult for BoT to exercise

fully its regulatory role over all these instituts

Again, the researcher found the rights of micrafiteaconsumers will not be adequately
protected under the Microfinance Act, due to thet fhat though the law intends to
ensure that all microfinance activities and ergitee regulated, the way the law itself is
drafted makes it very difficult to implement. Oube years, the BoT has been the sole
regulator of the financial sector in Mainland Tamza In so doing, BoT has been

relying much on prudential regulations with a vieav not only ensuring financial

422 Brown, A.et al, loc.cit, p.2.

“2NMP 2017, pp. 7-12.

424 |nformation obtained from Mr. Tawi Kilumile a SemiEconomist at BRELA responsible for business
licensing including licensing of microcredit compes
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stability but also the protection of financial cansers. However, review of a study
conducted by the World Bank reveals that BoT ameofinancial regulators such as the
TCDC and SSRA which are responsible for enforcimmmgliance to consumer
protection principles are under-resourced in teohdrained personnel and financial
resource$? Thus, taking the nature of microfinance activitaesl the broad functions
of the BoT, may not be in a good position to effexly enforce consumer protection

principles up to the required standards.

On the other hand, the analysis further revealexutusion of applicability of some of

Microfinance Act provisions to some activiti&S. This means that microfinance service
providers in tier 4 will not be subjected to stemgj oversight rules that are applicable to
other tiers. In this regard, the interest of migrahce consumers in tier 4 may be

jeopardized by undesirable practices.

(d) Lack of legal mechanisms for interaction between # BoT and Consumers

Associations

It is an obvious fact that the way the Microfinanket, has been drafted, there are
activities which are regulated and therefore subpeto prudential regulations and there
are those activities which are unregulated (tiemnidrofinance service providers). Thus,
since the providers under tier 4 are not subjedtedprudential regulations, the
Microfinance Act ought to have come up with cleart enechanisms to enable
interaction between the BoT or Delegated Authofég the case may be) and the
microfinance consumers associations. This woulg@ bet BoT or Delegated Authority
to issue non-binding "guidelines” or liaise witletimicrofinance consumer associations
with a view to using moral suasion as a means @iamenting standards similar to

those applicable to the regulated microfinanceiserproviders.

42 The World Bank, Tanzania Diagnostic review of agnsr protection and financial literacy, Vol.1.
Key Findings and recommendations, Washington D.@rltMBank, Financial Inclusion and Infrastructure
Practice, Financial Inclusion and Consumer PratecHervice Line, Africa Region, November, 2013, p.2
426 Refer activities in tier 4.
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The interaction between regulators and consumesscidions was even envisaged in
the NMP 2017. For instance, the NMP 2017 highlighite lack of National
Microfinance Umbrella Association as one of the kvessses of the NMP 2000. The
NMP 2017 further recognizes the presence of a nurobemicrofinance consumers
associations including Tanzania Association of Miicrance Institutions (TAMFI),
Networks of Cooperatives such as the Tanzania Bederof Cooperatives (TFC),
Tanzania Informal Microfinance Association of Piémters, to mention but fed?’
Similarly, the NMP 2017 recognizes the Microfinangpex body which will be an
umbrella association of all microfinance serviceviders*?® The apex body was
envisaged to perform, among other things, the fanaif encouraging adherence to the
legal and regulatory framework for microfinance segotor and other related

legislation??°

Thus, the absence of the clear cut legal mechanifmnsinteraction between
microfinance regulators and microfinance consunssoaations means that the law
intended to allow the BoT to perform oversight flime without collaborating with

other important stakeholders.
(e) Lack of intra-authority and inter-authority coordin ation

Microfinance service providers are formed and retpd by various regulatory
authorities, apart from the BoT. For instance, N®wdNetwork Operators (MNO),
despite the fact that they engage in financialisesy they are governed and regulated
by a separate regulator and the legal framework. Sdme applies to micro insurance
service providers who are governed and regulatetthdoyranzania Insurance Regulatory
Authority (TIRA) and others. In this regard, andr fthe effective protection of
microfinance consumers, the Microfinance Act oudbt set up a coordination

mechanism between these regulators.

“2INMP 2017, pp.20-21.
“BNMP 2017, p. 47.
“2NMP 2017, p. 47.
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Though the NMP 2017 envisaged this coordinatioareyement by setting up what is
known as the Regulators Forum, the Microfinance dkuttted such an important aspect
which would have a huge impact on consumer pratectinder the NMP 2017, among
the core functions expected to be performed by Rémgs Forum was to build

consensus on issues of common interest in the fimarwe sub-sector as well as

monitoring emerging issues in the microfinance sebtor*>°

The only coordination arrangement prescribed inMierofinance Act involves the BoT
and the National Economic Empowerment Council uiséetion 33 of the Microfinance
Act. However, the collaboration is restricted omty relation to tier 4 microfinance

service providers.
() Obscured interpretation of consumer protection prirciples

Reading between the lines of section 50(1) of therdfinance Act, the spirit and tenor
behind the provisions of that section is obviolsttis to say, to provide for basic
principles underlying the precept of consumer mtd@. Even so, the construction of
sub-section (1) of section 50 of the Microfinancet As marred by a number of
obscurities. Firstly, the law imposes an obligation financial service providers to
comply with consumer protection principles provided in the "applicable laws" and

regulations made under the Microfinance Act.

However, the Microfinance Act has not providedl@ac interpretation of “applicable
laws”. Secondly, apart from the principles to bevled for in the applicable laws, the
Act clearly states that other principles will beoyided for in the regulations that the
principles relating to consumer protection will pevided for in both the applicable
laws and the regulations made under the Microfinahct.

Subsection (2) of the Microfinance Act goes onraraerate the basic five principles to
be provided in the regulations the contraventionwdfich attracts sanctions under
subsection (5). This means the principles and garxctinder the applicable laws are not

SNMP 2017, p. 42.
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covered under the Microfinance Act while the titte that part talks about consumer
protection principles. This is likely to cause diffities in enforcing consumer protection

principles at the expense of consumers of microfieaservices.
4.2.2 Disclosure and Transparency.

Disclosure and transparency is yet another basiiple of microfinance consumer
protection enshrined in the GP. This principle s key components. The first
component requires microfinance service providerprovide complete and accurate
information in advertisements and marketing of wiickance products in a simple,

plain, comprehensible and understandable language.

Moreover, where microfinance service entails theceikion of an agreement between
the provider and consumer, such agreement mustdarder key terms and conditions
including rights and responsibilities of consumasswell as rights and responsibilities

of microfinance service providers.

The third component relates to advertisements aldssmaterials whereby such
materials and advertisements should not containeadsg or false statement. Other
key components under this principle include keydatatements, accounts statements as

well as the notification of changes in rates, teramsl conditions.

The principle of disclosure and transparency hasnbdightly accommodated under
section 50 of the Microfinance Act. Subsection #2)¢f section 50 of the Microfinance
Act requires microfinance service providers to eaghat terms and conditions of the
credit or related services are transparent, fagiple and protect the rights and interests
of microfinance consumers or members. This meaatsahthe six key components of

the principle, one component has been capturedhigawut five other key components.

Apart from that it has also been revealed thatBhaking Act and its Disclosure and
Microcredit Activities Regulation§* lacks explicit provisions relating to consumer

complaint handling mechanism and dispute settlemmethanism. For instance, it has

“3IRefer to GN.No 289 and 298 of 2014 respectively.
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been noted that the disclosure required under tloeobtedit Activities Regulations is
merely a prerequisite to establishing microfinaseevices. No oversight mechanism is
put in place to ensure such disclosure is provigetb the required standard and that no

room is left for microfinance service providersctinceal some of their information.
4.2.3 Fair Treatment and Business Conduct

The main thrust underlying this principle is thatrafinance service providers must be
obliged not to use unfair terms and conditionshigirt services or products. On top of
that the principle requires particular legislatitm provide safeguards against unfair

practices, fraud, and misuse of consumer assets.

The Microfinance Act has only mentioned about unfaims and conditions in section
50(2) (a) of the Microfinance Act. However, the Aws not gone any further, apart
from directing the elaboration of this principle tine regulations. Up to the time the

researcher completes this research, the regulationsifair terms were not yet made.

On the issue of unfair practices, section 36 of Merofinance Act prohibits
microfinance service providers to engage in pradddiactivities. Ironically, what
amounts to prohibited activity is neither definedr further elaborated in the Act.
Instead, the Microfinance Act has simply given thandate to the Minister to make
regulations prescribing in detail what are perrbigesactivities and what are prohibited

activities.
4.2.4 Data Protection and Privacy

Section 48 of the Banking Act has obliged everykbanfinancial institution to observe,
except as otherwise required by law, the practeesusages customary among bankers,
and in particular, not to divulge any informatigglating to its customers or their affairs
except in circumstances in which, in accordancé whie law or practices and usages
customary among bankers, it is necessary or apptepfor the bank or financial
institution to divulge such information. Similarlysections 43 and 45 of the

Microfinance Act, provides different mechanisms &mcessing information relating to
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consumers of microfinance services as well as liagirsy of such information to credit
reference bureau. In addition, section 46 of therbfinance Act, provides for matters

relating to the confidentiality of information acrpd.

Despite these encouraging attempts by both sedBoof the Banking Act and section
46 of the Microfinance Act, the implementation, well as enforcement of such
provisions, is not possible. For instance, thetsghnd obligations of data subjects
(microfinance consumers) are not well articulateuhilarly, the rights and obligations
of data collectors (microfinance service provideas) also not clearly elucidated. Both
the Banking Act and the Microfinance Act have fdileo set up mechanisms for
handling complaints relating to misuse and abusdatd collected from microfinance

consumers.

Moreover, matters relating to the security of daféences, and penalties for misuse of
consumer data as well as the appeal proceduremtiveell elaborated in both Acts.

Worse still, since Tanzania has no comprehensiya feamework for data protection, it
can be argued that the interests of microfinanaeswmers’ data are not adequately
safeguarded.

4.2.5 Dispute Resolution Mechanisms

The Microfinance Act does not establish a robuatnigwork for handling complaints
arising out of microfinance activities. Instead;tgmn 50(2) (b) of the Microfinance Act
requires microfinance service providers to complghvthe complaint handling and
dispute resolution mechanisms to be prescribedamdgulations.

It has also been noted that even the CooperatigelR#gons which currently regulates
the conduct of SACCOS business do not provide léetgbrocedures on handling
consumer complaints at the institutional level SAISC This is inconsistent with the

requirements of good practices that require thabishment of an alternative dispute

87



resolution such as tribunals and financial ombudsrasa they are considered to be

efficient, affordable and less formal than ordineoyrts*3?

A review of the literature suggests the establighimef two avenues for dispute
settlement. The first avenue should be within theitution itself (internal handling of
complaints) and the second should be an extermipendent bod{?* Thus, lack of
establishment of such a mechanism for disputeegetiht subjects consumers to the use

of the ordinary court system which is costly, coexphnd time-consuming.

Furthermore, it has also been revealed that consumfemicrofinance services have
been left without any avenue to lodge their conmitapr seek stop orders in the event
their properties at stak&* Neither the BoT nor Delegated Authorities haveahghority

to issue stop order or nullify a sale or disposakhttached property which did not
comply with the requirements section 51 (2) of Mierofinance Act. This entails that
consumers could face challenges in trying to resiceie properties from being illegally

disposed of by their service providers.
4.2.6 Guarantee Schemes and Insolvency

It is a settled principle in the financial systeimatt there must be safeguards for
protection of depositors' funds especially in caseslving deposit-taking microfinance
service providers. This is to ensure the protectibiepositors when a deposit-taking
microfinance service provider is unable to meebliigations, including the return of

deposits.

Though under the Microfinance Act, no mechanisnistlie protection of deposits are
enshrined, such mechanisms have been elaboratgtianfinancial laws. For instance,
under the Banking and Financial Institutions Abg teposit insurance scheme has been

established.

“32Thomas D &Frizon FQp.cit, p.11.

43*H.Ahmed & I.R. IbrahimQp.cit.

% This refers to the illegal or unjustifiable saledisposal of consumer’s properties by a microfianc
service provider.
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Deposit insurance is a guarantee that all or daatdepositor’s debt with a bank will be
honoured in the event of bankruptcy. The specdiof of insurance schemes can vary in
a number of ways, including the fee structure (& versus variable, risk-related fees);
the degree of coverage (full versus partial coweragiaximum limits); funding
provisions (funded versus unfunded systems); publ@sus private solutions;
compulsory versus voluntary participation. Depossurance reduces (and in most cases
eliminates entirely) the incentive to “run” on thank in the event of financial difficulty.
Therefore, it reduces the possibility that a temapprsituation of illiquidity and

insolvency of the bank actually lead to the failaféhe bank.

Furthermore, deposit insurance prevents the "cheaction” that can also be started
associated with the run on a single bank, so thratiuces the possibility of contagion in

the banking system.

In Tanzania, deposit insurance is implemented tjinothe Deposit Insurance Board
(DIB) and the Deposit Insurance Fund. Among thealblet functions of the DIB include
to: undertake insurance assessment and premiumcttoll from banks and financial
institutions and review of insurance coverage ftome to time; monitors the health of
banks and financial institutions, examine and idemisk areas or weaknesses through
off-site and on-site examination; and institutereotive measures to prevent closure of
banks and financial institutions through restrucigiror provide financial assistance to

distressed banks and financial institutions.

The amount of protected deposit is the aggregagelitcbalance of any amounts
maintained by a customer at a bank or a finanacistitution less any liability of the
customer to the bank or financial institution te #fxtent determined by the Minister for
Finance from time to time by order published in Gazette. Currently, the amount of
protected deposit rose from TZS 500,000.00 up t6 T500,000%

“3*The relevant provisions pertaining to deposit iasge are sections 36, 37, 38, 39, 40 and 41 of the
Banking Act.
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As observed earlier on, the maximum amount of moiey is legally protected is,
currently, at the tune of 1,500,000/=. This amoignso trivial and disproportional as
compared to the huge sum of money that one migld daposited in a bank or financial
institution. This appears to be inconsistent with tenor and spirit of the principle of
indemnity as applied in insurance, which is togesthe insured into the same position
as he was before the loss occurred. Again, suanaunt might be disproportionate to
the number of deposits of the consumer. This migbpardize consumer's interests in
case the relevant deposit-taking microfinance sergrovider undergoes liquidation.

4.3 Conclusion

From the preceding analysis, it can be concluded though the Government has
relentlessly thrived to ensure the stability of timancial sector in its holistic sense, the
microfinance sub-sector is still lagging behind.eTihconsistencies between the NMP
2017 and the Microfinance Act, is a clear indicatibat the legislative process was

rushed. Apart from such inconsistencies, the Aetifithas left many “stones” un-turned.

The Microfinance Act left most of the precious asubstantial consumer protection
principles to be elaborated in the regulations.sTéwer-reliance on regulations might
negatively impact the interest of microfinance garconsumers. It follows, therefore,
that to a large extent, the legal framework doessaugquately and comprehensively

address the issue of consumer protection in mitaofte services.
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CHAPTER FIVE
SUMMARY, CONCLUSION, AND RECOMMENDATIONS
5.1 Summary

This study examined the extent to which consumdranizrofinance services in
Mainland Tanzania are protected under the curmegsallframework. Specifically, the
study sought to identify the legal framework fondncial consumer protection in
microfinance services in Mainland Tanzania, to ex@nthe extent to which consumers
in microfinance services are protected under thistiag legal framework, and to
recommend reforms in the existing legal framewarlas to enhance financial consumer

protection in microfinance services.

Moreover, the study sought to provide a deeper nstaieding and insights into the legal
framework for consumer protection in microfinanegvices in Tanzania, to determine
the extent into which consumers of microfinanceviserare protected under the existing
legal framework and to recommend reforms that @eessary to improve the existing

legal framework on consumer protection in microfioa services in Mainland Tanzania.
5.2 Conclusion

The study has observed that the legal framework consumer protection in
microfinance sub-sector in Mainland Tanzania isffam satisfactory. It was observed
that the relevant legislation have serious flaved tlave a high probability of negatively

impacting interests of microfinance consumers.

The study has revealed serious contradictions lestwdne NMP 2017 and the
Microfinance Act. The contradiction has been mardosis to the extent which raises
serious doubts on the government's commitment faraming the microfinance sub-

sector.
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The contradictions relate to supervisory mandatesnocrofinance sub-sector, the
interaction between different regulators within thabsector as well as collaboration

with important stakeholders in the sub-sector.

Moreover, another feature that undermines the amggaf the microfinance subsector
legal regime is the absence of a robust frameworkcbnsumer protection. It was
observed that while the Microfinance Act, has pded some provisions on consumer

protection, yet most of the key principles and comgnts were left un-elaborated.

Again, with the exception of section 50 of the Ndftnance Act, which shallowly
enumerates the six principles applicable in finahconsumer protection, the Act has
not clearly elaborated those principles. Howevemust be emphasized here that this is
not the problem in the microfinance sub-sector th& whole financial sector. As
observed in chapter three, other sub-sectors withé financial sector like banks,
insurance, capital markets, and social securityesas also lack a robust and

comprehensive framework for consumer protection.

Likewise, it was observed that the sub-sector ladequate mechanisms for protecting
consumer's data and ensuring their privacy. Fewigioms in the Microfinance Act
have been put in place to mitigate the consequertdesever, these few provisions
cannot cater to the adequate mechanism to probestuimers personal data obtained in

the course of consuming microfinance services.

The study has further observed that the Microfieafct has almost dumped everything
in the regulations. Even for the things which apessrious and substantial. This has
watered down the thrust of the Microfinance Act.r kostance, section 50 of the

Microfinance Act which caters to consumer protectovinciples, has directed that each

principle should be more elaborated in the reguiesti

It has also observed that the Microfinance Act Faiked to provide for adequate
mechanisms for handling disputes. In the whole dioance Act, there is no single

provision which provides an avenue or guidance ow o deal with complaints or
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otherwise solving disputes. All these substantiatters have been left to be provided

for in the regulations.
5.3 Recommendations

In order to tame the present situation, and ul@hyaensuring adequate consumer
protection within the microfinance sub-sector, tHellowing are the key

recommendations:

5.3.1 Enactment of the new and standalone legislati on Financial Consumer

Protection

Since the financial sector is far-reaching, thera need for the Government to come up
with a comprehensive legal framework that will spferd interests of consumers within
the financial sector, instead of relying on regolad to provide for this important
concept. The comprehensive legal regime will avibie duplicity of regulations on

consumer protection.

5.3.2 Enactment of the new and standalone legislati on Data Protection and
Privacy

As highlighted in the preceding chapters, datagmtatin, and privacy is one of the key
principles in consumer protection. The Governmerautd borrow a leaf from our
neighbours, the Republic of Uganda who, apart fleaming standalone microfinance
legislation, also has full-fledged and standaloagidlation on data protection and
privacy**® South Africa is yet another country having two aepe legal regimes on

both microfinance and data protecftth

43® The Data Protection and Privacy Act of 2019.
437 protection of Personal Information Act, No. 4 6f3.
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5.3.3 Reconciliation between the NMP 2017 and theittofinance Act

It is further recommended that policymakers shaake the trouble to reconcile the
current Microfinance Act and the NMP 2017. The ispand tenor of these two

instruments are not in harmony despite their comoigactive.
5.3.4 Hasten the making of regulations

As observed earlier on, the Microfinance Act has puch emphasis on regulations.
Even to matters which are so substantial, the Iegs has directed them to be
prescribed in regulations. This makes the impleatert of the Microfinance Act

ineffective without such regulations. Thus, as Weraative route, the relevant Minister

should hasten in causing such regulations to beemad
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