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Abstract

The main idea of this study is to assess Tanzardaimpliance with international

standards in protecting the rights of detained ileedelinquents. The study is based on
the premise that Tanzania is not protecting thhtsigf juvenile delinquents up to the
required international standards. Sometimes, jleesrare involved in delinquent acts
which bring them in contact with the police, couds find themselves in detentions
where they may be incarcerated. Consequently, bieepme victims of human rights
violations as they are often detained for longqukof time, sometimes in adult facilities
where they are at high risk of violence includingxwal violence, acts of torture,

punishment and inhuman or degrading treatment. Talep lack legal assistance
throughout legal processes and in the detentiomsettare no rehabilitation and

reintegration programmes to prepare them for literaelease.

Divided into six chapters, this study examines Bama's compliance with international

standards in protecting the rights of detained fileedelinquents. The study is confined
to the Mainland Tanzania and it is limited to tights of juvenile delinquents when they
are placed in penal detentions only. It does ndtess the rights of juvenile delinquents
in mental health detentions or when they are undercustody of Social Welfare or

Immigration Officers. The work consists of datanfrdibrary research which lays a
theoretical framework of the problem and field détat supports the theoretical work.
Through library research, books, legislations, clt, international conventions,
government notices, various reports and periodiwal®e examined. In the field research,
data were collected from twenty two detention faed and from individuals dealing

with the administration of juvenile justice in Taamza.

The study revealed that despite the Governmenfrtefto improve juvenile justice
system, the laws and practice governing detaingdnjle delinquents are still falling
short of international standards which the couriag ratified and domesticated. The
major reason for non compliance with internatiosi@indards has been found to be the
poor administration of juvenile justice rather tHaok of infrastructures as contended by

the Government in its various reports. The couny also lacking the actual



implementation of the laws relating to juveniletjas. In the end, the study suggestsr

alia, that there is a need to establish and operatenBet Homes in all zones of the
country and to construct juveniles’ cells, wingsa@rds in all police stations and prisons.
Further, the researcher urges the Ministry of dtutginal and Legal Affairs to establish
the Government-funded legal aid scheme for juved#énquents to ensure free and
accessible legal assistance to them so as to eeesr rights throughout the justice

process.
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CHAPTER 1

1. INTRODUCTION

1.1 Background to the Study
This research attempted to examine the protecfiaietained juvenile delinquents’ rights

with focus on Tanzania’s compliance with internatibstandards. It is concerned firstly
with the principles and procedures of the Crimioalv of Tanzania, and secondly, it has
its relationship with the principles and proceduwsiehave grown in the domain of Public
International Law and in regard to which Membern&taf the United Nations, Tanzania
included, have to adhere to the standards semoailei international instruments so that
there is protection to the rights and welfare @& flivenile delinquents apart from other

individuals.

Since the inception of the 1959 Declaration onRights of the Child,the world States
recognised the vulnerability of the child, who bsason of his physical and mental
immaturity needs special safeguards and care, dmguappropriate legal protection
when in conflict with the laf. The United Nations Convention on the Rights of the
Child, 198§ is a successor to the 1959 Declaration and itigesvfor the minimum
standard of protection of children’s rights, belaich States should not decisions
as to the form and scope of legal protection of ¢hiédd have been left to individual
States. Tanzania ratified the United Nations Cotiwaron the Rights of the Child, 1989
on 10" June, 199%. Again, in 1990, the Organisation of African Unityow African
Union), passed the African Charter on the Rightd svelfare of the Child, which
Tanzania ratified on"®May, 2003.

! United Nations General Assembly Resolution 1388/p6f 20" November, 1959.
2 Office of the High Commissioner for Human RigHtsegislative History of the Convention on the Right
of the Child, 1989, Vol. 1.” Geneva: United Natip@807, p. 37.
% United Nations General Assembly Resolution 25/4205 November, 1989.
* Legislative History of the Convention on the Rigbf the ChildJoc. cit
® United Nations Treaty Collectio@RCRatification Statuss at 25 October, 2017.
¢ Adopted by the 2B Ordinary Session of the Assembly of Heads of St Government of the OAU,
Addis Ababa, Ethiopia - July 1990.
1



Following the ratification of these legal instrunienand other children’s rights
international texts, Tanzania enacted the Law efChild Act in 2009. This legislation,
among other things, brings the rights of juveni&irdjuents enshrined in international
legal instruments into practice at the nationaklewhis is a very useful step towards
protection of juveniles’ rights because Tanzaniaw lenforcement agencies are
accustomed to using domestic texts and rarely nmaference to international laws.
Therefore, in essence, Tanzania has domesticageduttdamental international legal
instruments for the protection of juvenile delingtg rights. However, the greatest
challenge presently, is that of achieving the imm@atation of the Law of the Child Act,
2009 in line with the domesticated internationansiards. This is confirmed by the
prevalence of undue delay of juveniles’ cases, #Hdkgal assistance and representation
of juvenile delinquents during criminal justice pesses, long pre-trial and post trial
detention of juvenile delinquents, and ill-treatmehjuveniles in detentions, to mention

a few.

The best ways to ensure protection of juvenile ndgients’ rights include avoiding
dealing with them through general criminal lawstitutions and procedures and keeping
them from being held in detentions while awaitirigltand from being sent to prisons for
adult offender$. Psychologists have argued that juvenile offendeesless culpable for
their crimes than adulfsThey contend that cognitive processes that areaten sound
judgment, especially in group situations, develawirdy adolescencE. Therefore,
adolescents should be less culpable for their arirttean adults because of their

diminished and still-developing decision makingdlski

In the international law perspective, a child i$ sigpposed to be named as an ‘accused or

convicted person or identified in relation to arther terms which are used to refer to

" Act No. 21 of 2009.
8 Jensen, E., and Jepsen, J., (Eds), “Juvenile Laladirs, Human Rights, and the Development of New
Juvenile Justice Systems.” Oxford and Portlandt Rablishers, 2006, p. 4.
° Robb, C., “Attorney and Lay Beliefs about Factéffecting Jurors' Perceptions of Juvenile Offender
%ulpability.”Journal of Psychology, Crime and Lawol. 18, No.1, 2012, pp. 113-128, at p. 114.

Ibid.
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persons involved in criminal condudfsAccording to Sickmund, juvenile delinquency
can be grouped into two general categories; bebeviavhich would be defined as
criminal offences if committed by adults and bebavs that are prohibited only for
minors, which are called status offen¢&sChildren’s harmful activities are only
behaviours which are socially undesirable, but timay not be regarded as crimes so as
to render the concerned child a criminal. Howewer,Tanzanian laws and practice,
phrases such as ‘a child who is accused of, foulty@f, or convicted of...” are usually
used along with the phrase ‘children in conflicttwihe law.*® For example, the Law of
the Child Act* uses the term ‘a child in conflict with the lawi Part IX, but provides
that where a child is convicted of an offence whictommitted by an adult would have
been punishable by a custodial sentence, the omaytorder that child to be committed
to custody at an approved schbdEurther, inRepublic v. Thomas Andréathe accused
person was a boy of 17 years who was charged witbfence of unnatural offence
contrary to section 154 of the Penal Code, 196Amended by the Sexual Offences,
(Special Provisions), Act, No. 4 of 1998. The wittwas a male child aged 7 years. At
the conclusion of the trial, the Court held thaé da the evidence adduced, “the accused
person is found guilty of an offence of unnaturéiéece as charged.” Throughout the
proceedings in this case, a juvenile delinquenbfi&s Andrea), was referred to as the

accused person.

It should be noted that both the international @aadzanian laws do not prohibit holding

responsible the juveniles for their delinquencysabut laws require juvenile delinquents

1 Seefor example Art. 40 (2) (b) (v), United Nations @@ntion on the Rights of the Child, 1989 and
Sickmund, M., “The Context of Juvenile Justice: iDefg Basic Concepts and Examining Public
f’zerceptions of Juvenile Crime.” Boston: Jones aadI&t Publishers LLC, 2006, p. 4.

Ibid.
135eefor example Section 131 (2) of the Penal Code,1186 amended by Section 6 of the Sexual
Offences, (Special Provisions), Act, No. 4 of 19R&rovides that where the offence of rape is catteah
by a boy who is of the age of eighteen years s, léshe is a first offender, he should be sentdnce
corporal punishment only, but if he is a seconcetimffender, he must be sentenced to imprisonmerd fo
term of twelve months with corporal punishment #rfie is a third time and recidivist offender, Heoald
be sentenced to five years imprisonment with calppunishment.
1 Act No. 21 of 2009, now Cap. 13.
153,120 (1), Law of the Child Act, 2009, [Cap. 13].
16 Criminal Case No. 28 of 2012, Juvenile Court of Bs Salaam, at Kisutu, (unreported).
" bid, p. 6.
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to be dealt with in a way that respects their sgiitumanity and dignit}? This study
examines the extent to which Tanzania complies Wiéhinternational standards on the
protection of detained juvenile delinquents’ righthe researcher has dealt with the laws
and institutions applicable to Mainland Tanzanidypand a reference to Tanzania is a
reference to Mainland Tanzania. Tanzania is theéddnRepublic, which is a union of
two countries, namely, the former Republic of Tanglka and the People’s Republic of
Zanzibar® Geographically, Tanzania is located immediatelytB@f the Equator. It lies
between latitudes 10 to 110 45' South, and long&u200 20' to 400 38' E&S8tOn the
West, the country is bordered by Rwanda, Burundi Remocratic Republic of Congo,
on the East by the Indian Ocean, on the North byyldeand Uganda, on the Southwest
by Zambia and Malawi and on the South by Mozamhiqueccupies a total area of
885,800 km2 and the total population is about 48ilon people?’ Tanzania consists of
26 administrative regions categorized into six adstiative zones, namely, the Coastal
zone, Lake Zone, Northern zone, Southern zone,r@lendtne and Southern Highland

Zone.

In the context of criminal justice, detention isfided as the confinement, custody or
imprisonment of a persdf.A person in detention is not only physically rested but
also, by virtue of restriction of liberty, has amilished capacity to withstand the
influences of other§ Incarceration imports a relationship of dependercydetained
person cannot walk away and he relies upon hierfafor the basic necessities of fife.
Thus, detention imposes a vulnerability to the ideth person and where such person is a

juvenile, he becomes more vulnerable. As such,irdedajuveniles are entitled to

18 Article 37 (c), the United Nations Convention dre tRights of the Child, 1989, Article 17 (1), Afaic
Charter on the Rights and Welfare of the Child,@,9ection 55 (1), Criminal Procedure Act, 1985 and
Article 13 (6) (d) of the Constitution of the Urité&kepublic of Tanzania, 1977 which stipulates thahan
dignity shall be protected in all activities pentiaig to criminal investigations and processes.
9 Shivii, 1., “The Legal Foundation of the UnionTranganyika and Zanzibar Constitutich®ar es
Salaam: Dar es Salaam University Press, 1990,3. 21
Phttps://www.mapsofworld.com/lat_long/tanzania-lad.html, last accessed on 22.11.2017.
% The United Republic of Tanzania, “Population armlising Census.Dar es Salaam\ational Bureau of
Statistics, 2012, p. 7.
22 Garner, B., “Black’s Law Dictionary,"ed.” Minnesota: West Publishing Company, 200%4§9.
% Kapoor, K., and Kapila, S., “Custodial Torture:Gxoss Violation of Human RightsJournal of Legal
Studies and ResearcYol. 2 Issue 2, April, 2016, pp. 125-140, at p51
#|bid, p. 126.
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numerous rights, including the right to be separdtem adults, right to be detained for
the shortest appropriate period of time, righthte treatment which respects their human
rights, right to free legal assistance and reptasiem, and the right to rehabilitation and
reintegration programmes while in detentiénsArticle 37 of the United Nations
Convention on the Rights of the Child, 1989 estditels the leading principles regarding
the detention of the juvenile delinquents and tlaadards governing the deprivation of

liberty of children.

For the avoidance of monotony, in this study, #rens ‘juvenile’ and ‘child’ will be used
and construe interchangeably. A child under intéonal, regional and national laws is
defined in terms of ag®. However, the domestic laws of countries have tevn
different minimum ages below which a person is exeuh from prosecution and
punishment’ The definition of a child is, therefore, made depent on each respective
legal system in order to accommodate the diffeemmnomic, social, political, cultural
and legal systems of the respective Stafhe United Nations Convention on the Rights
of the Child, 1989, defines a child as every hurmaimg below the age of eighteen years
unless under the law applicable to the child, nigjds attained earlief’ In Article 2 of
the African Charter on the Rights and Welfare & @hild, 1990, a child is defined more

concisely as ‘every human being below the agegifteen years.

The Tanzanian Constitution, 1977 does not defiobila, but other national laws define
a child depending on the context and purpose whigarticular legislation intends to

achieve. For example, for the purpose of employmerthild is defined as any person

% Art. 37 and 40, United Nations Convention on thighs of the Child 1989, Art. 17, African Charter o
the Rights and Welfare of the Child, 1990 and P&rthe Law of the Child Act, 2009.
% MA Abdulraheem-Mustapha, “Child Justice Adminisiva in the Nigerian Child Rights Act: Lessons
from South Africa.”African Human Rights Law Journalol. 16 No. 2, 2016, pp. 435-457, at p. 438.
27 Example, the official minimum age of criminal resibility in countries such as Australia, Banglsttle
Egypt, Tanzania, The Gambia, Ghana, India, NigeSiadan, South Africa, Iraq, Kenya, the United
Kingdom, Scotland, Turkey, Canada, Colombia, Swe&emundi, Gabon, Netherland, Saudi Arabia, New
Zealand and a host of others ranges from eightsyafi8 yearsSeeSave the Children U.K., “Juvenile
Justice: Modern Concepts in Working with ChildrarConflict with the Law.” London: Save the Children
2013.
2 MA Abdulraheem-Mustaphdoc. cit.
29 Art. 1, United Nations Convention on the Rightghe Child 1989.
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below fourteen year®, for the purpose of marriage, the Law of Marriaget, AL971,
defines a child as a person who is below the agagbiteen years for males and below
the age of fifteen years for femaf@sThe Constitutionality of this Section has been
challenged before the High Court of Tanzdhighere the same was declared to have lost
its usefulness and therefore unconstitutional fioing preferential treatment between
boys and girls with regard to the eligible age fiearriage®® The Government, through
the Attorney General, was directed to amend Sed®rof the Law of Marriage Act,
1971 and provide for eighteen years as the eligige for marriage in respect of both
girls and boys? Being aggrieved with this decision, the Attornegn®ral appealed to the
Court of Appeal of Tanzania where the matter isspndly pending for determination.
The United Nations Committee on the Rights of theldCexpressed its concern that
certain laws of Tanzania do not fully comply witletprinciples and provisions of the
Convention on the Rights of the Child, 1989 anddbmthe full realization of children’s
rights in the State Party, notably the Law of Mage Act, 1971, the Penal Code, 1961
and the laws on inheritané®lt is hoped that the Tanzanian proposed Consiitutif
2014 once approved, will facilitate the harmonizatof definitions of the child in other

laws3®

The Law of the Child Act, 2009 defines a child ay @erson who is below the age of
eighteen year¥. Therefore, in this study, the definition of a chih the African Charter

on the Rights and Welfare of the Child, 1990, whgthe same as that of the Law of the
Child Act, 2009 of Tanzania is adopted. The Perade; 1961, does not define a child
but, it provides that a person under the age ofvlevgears is not criminally responsible

%0's. 4, the Employment and Labour Relations Act, 8lof 2004, [Cap. 366]. The proviso to this Section
stipulates that if the employment is to be perfaitnmehazardous sectors, a child will be defined agrson
under the age of eighteen years.
315,13 (1), Law of Marriage Act, 1971, [Cap. 29ER2002].
%2 Rebeca Z. Gyumi v. Attorney Genefdiscellaneous Civil Cause No. 5 of 2016, High @ai Tanzania
at Dar es Salaam, (unreported).
#bid, p. 25.
*bid, p. 27.
3% Committee on the Rights of the Child, “Concludi@gservations on the combined third to fifth Periodi
Reports of the United Republic of Tanzania,” d&8&dvarch, 2015, para. 7.
% |t incorporates special provisions on child rigimtrticle 53. Under Article 53 (3), a child is fileed as
a person below the age of eighteen years. Thistatien is waiting for adoption by the Government.
37S. 4 (1), Law of the Child Act, 2009, [Cap. 13].
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for any act or omissioft. This is the minimum age of criminal responsibilityTanzania.

The minimum age of criminal responsibility is thgeaat which a child is deemed to be
sufficiently mature to be held responsible befdre substantive criminal law and which
has become one of the most complex, contested @mdogersial question confronting

modern juvenile justice systerns.

An individual's age at the time a criminal act ocdetermines whether the conduct falls
under the jurisdiction of the Juvenile Court andsticonstitutes a juvenile delinqueri€y.
The minimum age of criminal responsibility estaldid by a Government is an important
benchmark by which to measure a State’s orientafbovards juvenile justic& The
minimum age of criminal responsibility representsoaially accepted belief that a child
cannot morally be held accountable for his or twioas below this ag& In England
and Wales, for example, children are held to bly félsponsible in criminal proceedings
once they reach the age of ten yéarShe legitimacy, or otherwise, of exposing such
young children to the full weight of criminal law increasingly a source of lively debate,
attracting interest from a broad range of stakedrsftf Under Article 40 (3) of the
United Nations Convention on the rights of the @hil989, States parties are encouraged
to establish a minimum age below which children@esumed not to have the capacity
to infringe the criminal law. In General Comment.N@, the United Nations Committee
on the Rights of the Child concluded that a minimagpe of criminal responsibility below
the age of 12 years is considered by the Commiibé¢o be internationally acceptalife.

Worse still, as it has been shown by this studyJTamzania, even children under the

33, 15, the Penal Code, 1961, [Cap. 16, R.E. 2@6823mended by S. 174, Law of the Child Act, 2009.
% Richard, C.gt al “The Minimum Age of Criminal Responsibility: Ciical, Criminological/Sociological,
Developmental and Legal Perspectivesgecial IssueSAGE JournalsVol. 13, Issue 2, August, 2013, pp.
99-101.

0 caldwell, B., “Punishment versus Restoration: Ar(parative Analysis of Juvenile Delinquency Law in
the United States and MexicaCardozo Journal of International and Company Lavel. 20, 2011, pp.
105-139.

*bid.

“|bid, p. 118.

“*3Richard, C.et al supranote 39.

“bid.

%> United Nations Committee on the Rights of the @hfiGeneral Comment No. 10 (2007): Children’s
Rights in Juvenile Justice”, 25 April 2007, CRC/CI&0, para. 32.
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established minimum age of criminal responsibitifyten years are frequently detained

while held with their imprisoned mothers.

Juvenile delinquents are also referred to as @mnldn conflict with the law. The term
‘delinquents’ refers to all persons subjected tospcution, trial or execution of a
sentence at all stages of the administration ofical justice irrespective of whether they
are suspected, accused or sentefitathese are children who have violated criminal
laws although in some jurisdictions such as the U8#% term juvenile delinquent
includes a child involved in status offences, tigtnoncriminal but illegal acts by
juveniles?’ In Tanzania as well, up to now, juveniles have protection against
prosecution for status offences. The Black’s Lawtidnary defines ‘juvenile delinquent’
as a minor who is guilty of criminal behaviour theusually punishable by special laws,
not pertaining to adult® while the United Nations Standard Minimum Rules fioe
Administration of Juvenile Justice, (the Beijing I&), 1985 uses the term ‘juvenile
delinquent’ and defines the same as a child or goperson who is alleged to have
committed or who has been found to have committedffence!® In this study, the
definition of juvenile delinquent in the Beijing Rg, 1985 is considered ideal as it
includes the pretrial and post trial juveniles. Zama has ratified, among others, the
United Nations Convention on the Rights of the @hil989 and the African Charter on
the Rights and Welfare of the Child, 1990.

By doing so, the country has undertaken a legabatibn to take all necessary steps,
legislative, administrative and other measuresrplement the rights contained in those
instruments® Such measures should necessarily ensure tharerhild detentions are
afforded and have access to their rights. Howewuertheir review of Tanzania’s

implementation of the above legal instruments, &/héicognising the efforts made by the

“5Rule 2.1, Tokyo Rules, 1990.

*" Thornton, W. et al “Delinquency and Justice?nd ed. New York: Random House Publishers, 1987, p.
49.

“8 Garner, B.pp. cit, p. 974.

“9Rule 2 (2.2) (c), Beijing Rules, 1985.

%0 Article 4, United Nations Convention on the Rigbfshe Child, 1989 and Article 1, African Chartar

the Rights and Welfare of the Child, 1990.
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Government in the field of justice, both the Unifddtions Committee on the Rights of
the Child* and the African Committee of Experts on the Righitsl Welfare of the
Child® concluded that Tanzania is not yet fully impleniegtthese international legal
instruments® Furthermore, in December 2011, when Tanzania apgebefore the
United Nations Human Rights Council during the Wmsal Periodic Review process,
members raised concerns relating to both juvenikige and the access to justice

system?

When Tanzania appeared again before the same Cousaptember 2016, the Council,
while commenting on Tanzania’s administration ofguile justice, regretted deeply on
the continued use of corporal punishment in thentgis penal system and alternative -
care institutions. The Council urged Tanzania tpliekly prohibit all forms of corporal

punishment in the family, schools, the penal syséem other institutional settings and
alternative-care systems, as a matter of prioribyt the country rejected the
recommendation. The Government stated that corppratishment is a lawful

punishment handed out by courts of law for speaifiences. It was argued that the
punishment is only administered to men below fiitye years of age and subject to
guidelines ensuring no harm is caused to the dedint® The Government contended
further that the majority of citizens are in favaafrcorporal punishment, believing that
this form of punishment plays a significant roletire society® This aspect is discussed

in details in chapter five of this work.

It is clear that Tanzania has, and still is maksudpstantial efforts in strengthening the

criminal justice system generally to suit the sdeigal and technological advancements

*1 United Nations Committee on the Rights of the @hilConcluding Observations: United Republic of
Tanzania,” UNCRC/C/TZA/CO/2 dated 2nd June, 2006.
*?African Committee of Experts on the Rights and \&fefof the Child, “Concluding Recommendations on
the Republic of Tanzania: Report on the Statuslemdementation of the African Charter on the Rights
and Welfare of the Child.” Addis Ababa, 2010, p. 9.
>3 Seefor exampleUnited NationsCommittee on the Rights of the Chilap. cit, para. 358.
* United Nations Human Rights Council Reportsniversal Periodic ReviewOffice of the High
Commissioner, Geneva, 2011.
* Global Initiative to End all Corporal Punishmerit@hildren, “Corporal Punishment of Children in the
éJenited Republic of TanzaniaReport of the Working Groygeneva: Addendum, 2016, para. 136.

Ibid.
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taking place globally. The admissibility of elemtic evidence in criminal proceedings,
bargaining between the accused person and the cpitosein criminal cases (plea

bargaining), the introduction of new offences ielgtto computer systems and
information communication technologies (cyber csineand new measures to protect
crime informers, witnesses and victims of crimes examples of recent reforms to the
criminal justice system of Tanzania. However, teaagal criminal justice system cannot
be perfect while the juvenile justice system idfeaive. Juvenile justice generally and
the rights of detained juvenile delinquents in jgaiar, are part of the national criminal

justice system. Fortunately, the Law of the Chilct,22009 enshrines a number of key
international juvenile justice standards, but adicated above, many of them are not

being upheld in practice.

The concept of juvenile justice developed ifi"@Dentury®’ Before this time, criminal
youths and adults were treated in almost the saaye v 1899, a separate juvenile court
was established in the United States of Americ&rytguvenile delinquents separately
from adult delinquent® It was from this time that a group of social refiers known as
child servers helped to create separate delinquegegories in order to insulate juvenile
delinquents from the influence of adult crimindlsSince then, there have been
remarkable developments in the international laawatds defining and protecting
children’s rights in many spheres. For examplel 984, the League of Nations adopted
the Geneva Declaratioan the Rights of the Child/hich recognised and affirmed for the
first time the existence of rights specific to dndn and the responsibility of adults

towards childreR°

According to Kaime, the 1924 Declaration set oué fprinciples aimed at fulfilling the

rights of children. The first principle providedath‘the child must be given the means

37 Barry, C., “A Century of Juvenile Justice: A Work Progress or a Revolution that Failed?” Northern
Kentucky Law Review, Vol. 34, Issue 2, 2007, pp9-P56, at p. 190.

8 Mack, J., “The Juvenile CourtHarvard Law Revieywol. 23, 1909, pp. 104-115.

9 American Bar Association, “the History of Juvenilestice.” Chicago: Division for Public Education,
2015.

0 The League of Nations, Declaration on the Riglithe Child, 1924.
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requisite for its normal development, both materiadnd spiritually.” The second

provided that ‘the child that is hungry must be;fédgb child that is sick must be nursed.’
The third principle espoused an element of whatdoase to be commonly known as the
‘children first principle’. It declared that ‘thehitd must be the first to receive relief in
times of distress.’ Principle four stated that ¢hédd must be protected from all forms of
exploitation while the fifth principle called on&és to inculcate in children a spirit of

service towards fellow matt.

This Declaration was not directed at the Statesuas, but at all adults whereby they
were required to recognize children’s needs. Thelddation stated that humanity owes
to the child the best that it has to give. In respe juvenile delinquents, the Declaration
required every adult to reclaim children delinqeAtUnfortunately, there was in fact no
reference to rights as such, the Declaration ordintpd out adults’ obligations to
children. Therefore, the 1924 Declaration was nentanded to create legally binding
obligations on States and corresponding legal sift children. After the Second World
War in 1945, the United Nations was established iand946, it took over the 1924
Declaratior®® However, following the adoption of the Universagddaration of Human
Rights in 1948, the advancement of human rightsakd the shortcomings of the 1924
Declaration.In 1959, the United Nations General Assembly adbpite Declaration on
the Rights of the Chil&’

The 1959 Declaration marked the first major intéoral consensus on the fundamental
principles of children’s rights, although it made reference to children in conflict with
the law. Like the 1924 Declaration, the 1959 Deatian was also not legally binding,
but it formed the basis for the United Nations Gamtion on the Rights of the Child,

1 Kaime, T., “The Foundations of Rights in the AfitCharter on the Rights and Welfare of the CHild:
Historical and Philosophical Account&frican Journal of Legal Studie¥ol. 3, 2009, pp. 120-136, at p.
122.
%2 Coady, M., “International Regulation of ChildrerRights,” in Barbieri-Masini, E., (Ed)Quality of
Human Resources: Gender and Indigenous Peoflgfrd: Eolss Publishers Co Ltd, 2008, pp. 308;31
at p. 309.
®High Commissioner for Human Rights, “Legislativestdiry of the Convention on the Rights of the Child,
supranote 2, p. 3.
64 Resolution 1386 (XIV) of 20November, 1959.
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1989% In the absence of a legally binding text, it waiialilt to effectively protect
children’s rights. Thus, the need for the Unitedidlas Convention on the Rights of the
Child that would be legally binding for all nationss felt. The Convention on the Rights
of the Child, 1989 combined all the Declarationstbea rights of children which were
scattered in several instruments. The United NatiGonvention on the Rights of the
Child, 1989 provides that State Parties have torenthe protection of children deprived
of their liberty and promote the conditions necegsa realization of juvenile justice,
including recognition of the rights of children whee alleged to have infringed the penal

laws®®

At the African regional level, the African Chartam the Rights and Welfare of the Child,
1990 was intended to be a complementary mecharustinat of the United Nations in
order to enhance the realisation of the rightshifdeen in Africa®’ This Charter was
adopted in 1990, and came into force in 1%98.provides that every child accused or
found guilty of having infringed the penal laws hhag right to special treatment in a
manner consistent with the child's sense of digaitgd which reinforces respect for
human right$® In 2015, when Tanzania submitted the country’sopés report, the
African Committee of Experts on the Rights and \&f&fof the Child urged Tanzania to
work on the Concluding Observations made by thetddnNations Committee on the
Rights of the Chil& aimed at improving the state of juvenile justioéts jurisdiction. In
particular, the country was urged to enact compreive provisions in the juvenile
justice standards, allocate sufficient human angkighl resources and conduct regular

training to juvenile justice personnel to ensurat tjuvenile justice is administered in

%5 Resolution 44/25 of 2ONovember, 1989.
% Article 37 (c), United Nations Convention on thiglits of the Child, 1989.
67 Sloth-Nielsen, J., “Children’s Rights and the Law African Context: An Introduction,” in Sloth-
Nielsen, J., (Ed)Children’s Rights in Africa: a Legal Perspectivdldershot: Ashgate Publishing Ltd,
2008, pp. 3-12.
® Tanzania ratified the African Charter on the Rigimsl Welfare of the Child on f@viarch 2003.
% Article 17 (1), African Charte on the Rights aneNsire of the Child, 1990.
0 United Nations Committee on the Rights of the €HiConcluding Observations for United Republic of
Tanzania on the combined third to fifth Periodic pRes of the United Republic of Tanzania.”
CRC/CITZAICO/3-5, dated8March, 2015.
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consonance with best practices and internatiorealdsirds, in accordance with Articles
17 and 30 of the African Charter on the Rights Wrelfare of the Child*

At the national level, after the First World Wahet Mainland Tanzania, (then
Tanganyika), came under British trust territory amdherited most of the British
legislations and legal practices which were appliean England? but did not include
the laws relating to the protection of juvenileidguents’ rights. On the other hand, the
coming of British in Tanzania facilitated among ethhings, the growth of towns and
cities. Consequently, the economic condition in ¢itees and rural areas became very
different, the fact which pushed numerous childieirban areas to look for better life.
Unfortunately, on arriving in the towns, these dreh could not find the best life they
thought of, hence, most of them ended up becomatigglients. It has been argued that
in many respects, children are more likely to batiris of human rights violations than
adults, and African children are more likely to Wigtims than children on other
continents due to poverty, warfare, famine andsiesa, and the devastating impact that
is being brought by HIV/AIDS in sub-Saharan Afri¢aDue to the reasons stated above,
the need for enactment of the law to deal with fuieedelinquents arose during colonial
era and the British Government introduced a speldal to deal with youthful
delinquents different from rigorous procedures Iagd in respect of adult criminals. As
a result, the Children and Young Persons Ordinai®87 was introducetf. This
legislation was a replica of the British statuteickhwas known as the Children and
Young Persons Act of 1933. After independence i&11%he application of the Children
and Young Persons Ordinance continued in Tanzaitielittle modifications’ In 2002,
the Children and Young Persons Ordinance was namélde Act of Parliamenf.Later,

the Children and Young Persons Act was, among dkivegs, found to be a less juvenile

L African Committee of Experts on the Rights and \&fefof the Child, “Concluding Recommendations
for Republic of Tanzania.” Report on the Statuthgflementation of the African Charter on the Riggutsl
Welfare of the Child, 2015.
2 Section 2 (2) of the Judicature and ApplicatiorLafvs Ordinance allowed the application of common
law in Tanganyika as it existed in England on thiertty second day of July, 1920.
73 Julia Sloth-Nielsemgp. cit, p. 3.
" Ordinance No. 3 of 1937 which was Cap. 13 of taes of Tanganyika.
> Seefor example the G.N. No. 478 of 1962 which amenithedinterpretation Section.
¢ Children and Young Persons Act, 1937, [Cap. 13 RUB2], now repealed.
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justice sensitive law. Therefore, the Children dmling Persons Act was repealed and
replaced with the Law of the Child Act, 2000.

The Law of the Child Act, 2009 came into force 1R, but as mentioned above, very
limited steps have been taken to operationalizeiitvisions relating to the rights of
detained juvenile delinquents. It is against tlaskground that the researcher decided to
carry out a systematic academic study on the pioteof detained juvenile delinquents’
rights, with focus to Tanzania’s compliance witkermational standards in this regard. In
carrying out this study, the theoretical framewddk the research problem was
examined, the conceptual framework for juvenildgipgswas surveyed and presented, the
international and national legal frameworks for firetection of juvenile delinquents’
rights were also analysed while the empirical aetge collected, analysed and discussed
to appreciate the magnitude of the problem forgheose of finding conclusions and

suggestions which are based on the research finding

1.2 Need for the Study
This study acknowledges the existing literaturejwrenile justice both internationally

and in Tanzania. However, the study adds a new rdioe to a well documented
literature as it focuses on the rights of detaipedtnile delinquents. In this focus, the
study settles the continuing debate on whether d@azcomplies with the international
standards on protection of juvenile delinquentghts. One significant feature of this
study relates to chapter five, which attempts tonskhe practical aspect of the problem
under scrutiny. In meeting its objectives, the gtymovides some suggestions for
Tanzania in order to protect the rights of detainedeniles effectively. These
suggestions inform each key stakeholder in the adtnation of juvenile justice in

Tanzania, of the areas that need interventions.

It has to be noted that children contribute a $igamt percentage in the total population

of Tanzania. Presently, among 43.6 million peoplelanzania, 22 million (52%) are

" Act No. 21 of 2009, which is now [Cap. 18eeSection 160 (1) (d) which repeals the Children and
Young Persons Act.
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children’® Like other countries in the world, Tanzania isifigcthe problem of increasing
juvenile delinquency. For more than three decatles,country has been undergoing
socioeconomic, cultural and political reforms whiel to the introduction of free market
economy, globalisation and multiparty democracyui@ed with the narrowing economic
base for rural subsistence farming, many ruraldceil and youths are forced to move to
the major urban centres where economic stagnagamdeaves them unable to cover
their basic needs. In their efforts to adjust testh new situations, in most cases by
themselves, most of them exhibit delinquency wheads to conflict with the law. Thus,
numerous children in conflict with the law are smmonomic victims who have been

denied their rights to parenting, education, healtelter, care and protecti6h.

According to the Legal and Human Rights Centre arfiziania, there is a notable increase
of children coming in conflict with the law in tl®untry®® In 2011, the Commission for
Human Rights and Good Governance conducted a suovagcertain the condition of
children held in Tanzanian prisons and police alisg The survey revealed that as of
May, 2011, there were 570 children in prisons aoticp station$® As it has been
observed by the United Nations Committee on thehRigf the Child, Tanzanian
Government has failed to fully comply with the galiions imposed upon it by the
United Nations Convention on the Rights of the @hiwhich include proper
administration of the juvenile justice syst&fmAccording to the United Nations
Secretary-General, children deprived of libertyenfremain invisible and forgott&nh.
This brings to the fore the need to work on thegextlof the rights of detained juvenile
delinquents when incarcerated in pretrial and past detentions. The large percent of
children in Tanzanian population and the increasiamber of children in conflict with

8 The 2012 Population and Housing Censys,cit, p. 3.
®Save the Children U.K., “Juvenile Justice: Modermn@epts in Working with Children in Conflict with
the Law.” London: Save the Children, 2013.
8 Legal and Human Rights Centre, “Tanzania HumarhRi@Report.” Dar es Salaam: Legal and Human
Rights Centre, 2014.
8. Commission for Human Rights and Good Governanbespéction Report for Children in Detention
Facilities in Tanzania.” Dar es Salaam: CommissarrHuman Rights and Good Governance, 2011.
82 United Nations Committee on the Rights of the @&h@oncluding Observationsp. cit, p. 6.
8 Office of the High Commissioner for Human RigHhildren Deprived of Liberty: the United Nations
Global Study.” Geneva: United Nations, 2016.
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the law make it necessary to undertake a thorougkleanic research like the present
study so as to inform the key actors in the juepiktice system about the areas which

need immediate intervention and improvement.

1.3 Review of Literature
In this section, the researcher submits her vieaset on the library research and the

empirical study in the form of designating the femas theoretical review of literature
and the latter as empirical review of literaturewever, at the outset of this task, the
researcher would like to point out the nature déréiture in Tanzania and the
international resources on the subject of Juvedlstice. Internationally, the area of
juvenile justice has been vastly researched ondmedmented. On the other hand, the
researcher is not aware of any systematic acadesgarch that has examined the extent
to which Tanzania complies with the internation@nslards in protecting the rights of

detained juvenile delinquents.

The present study has been conducted to fill #gallgap. The theoretical and empirical
literatures were reviewed. The purpose was to kstathe theoretical framework of the
study and to show the current practice regardiegptioblem under scrutiny. In doing so,
various previous studies relating to juvenileshtgghave been looked at and evaluated.
Terblanche, S analysed Section 68 of the Child Justice Act, 20@8 South Africa
whereby he averred that sentences for young offenided for many decades been at
least somewhat more lenient than those for adulise author stated that when called
upon to specifically address the sentencing ofpugs, the South African courts have
often acknowledged that young offenders should therded special treatment. He
pointed out that whatever the actual practice sér@encing principles for child offenders
changed fundamentally when the Constitution of Republic of South Africa, 1986
was adopted. The Constitution introduced a setigiits specifically aimed at the
protection of children. Some of these rights diseefffect children in conflict with the

8 Terblanche, S“The Child Justice Act: A Detailed ConsiderationSsction 68 as a Point of Departure
with Respect to the Sentencing of Young OffenddpPetchefstroom Electronic Law Journalol. 15, No.

5, 2012, pp. 436-478.

% Act No. 75 of 2008.

% Act No. 108 of 1996.
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law. In relation to sentencing, Terblanche expldittee important rights as including the
best interests of the child are paramount, and ¢hdtlren should not be imprisoned
unless such imprisonment is unavoidable. This sgaBs further to investigate whether
juvenile delinquents in Tanzania enjoy the samétsigas their counterpart in South

Africa.

Julia Sloth-Nielse¥{ documented the domestication of children’s rightsfrica. The
author reviewed the domestication processes anddéwm initiatives that were taking
place across the continent since the adoption efAtican Charter on the Rights and
Welfare of the Child, 1990. The author contended the domestication of international
human and child rights standards had the aim ofamag the colonial heritage,
modernising and synthesising child law, targetirgpeeially vulnerable groups of
children for enhanced legal protection. It revedteat the law reform processes in each
of the examined countries were at various stagesmwipletion, some still being drafted,
others been enacted, while others were awaitingpdaottion to, or passage through,
parliament. The current study being on protecting tights of detained juveniles in

Tanzania, it is focused on children’s rights wihileletentions.

To answer the question whether judges take chilslneghts seriously by adopting the
rights approach in matters involving children, Tobd.?® addressed the factors that
undermine the capacity of a judge to engage witldi@n’s rights. He observed that
judges tend to overlook, marginalise or misusertbgon of children as rights-bearers
and that a judge’s ability to engage with the dleifds rights is constrained by
considerations such as precedent and domestidatgesframeworks. To come up with
a model of children’s rights which is grounded ire tprovisions of the CRC, Tobin
examined domestic, regional and international ¢aseand concluded that judges must

adopt a substantive rights approach which reflactgsion of children’s rights that is

87 Sloth-Nielsen, J., “Domestication of Children’s Rig in National Legal Systems in African Context:
Progress and Prospects,” in Sloth-Nielsen, J.,,(E#fjldren’s Rights in Africa: a Legal Perspective.
Aldershot: Ashgate Publishing Ltd, 2008, pp. 53—-72.
8 Tobin, J., “Judging the Judges: Are they AdoptnRights Approach in Matters Involving Children?”
Melbourne University Law Reviewol. 33, 2009, pp579-625.
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consistent with the CRC. Unlike Tobin, who was amed with the analysis of case
laws, the researcher in this study examines the kwd practice relating to of juvenile

delinquents’ rights in Tanzania.

Jepsen, E¥ studied the practice of human rights-based jueejiktice systems for
diverse nations and observed that the conditiomsigsons and remand facilities in many
developing nations are so poor and inhumane they tholate basic human rights
standards when seen from any point of view. Thdystaund that the available facilities
often subject young delinquents to much hardshigp bamiliation such as physical,
sexual and psychological abuse. The study was abeduen years ago with focus on
juvenile justice system. It does not directly rel&b rights of detained juveniles, but it
contributes to the present study by highlighting tonditions of detention facilities in

developing nations such as Tanzania.

Concerning sentencing the juveniles, Mandopi?¥liscussed the theories of punishment
and the important factors required to be considdygdthe courts before imposing
sentences to convicted juvenile delinquents. Hks eatention of the judicial officers in
Tanzania to utilise theories of sentencing in tbarse of sentencing juveniles for the
purpose of rehabilitating them. Mandopi observedt tim Tanzania, courts overlook
factors and theories of sentencing child delingsieand so, impose sentences which are
detrimental to the welfare of the child. The authas contributed to the present research
by pointing out one of the causes for prolongedt posl detention of children
delinquents in Tanzania, thus, this study goehéurto explore other factors, not only for
post trial, but also pre trial detentions of juverdelinquents.

8 Jepsen, E.et al, “The Practicality of Human Rights-Based JuveniletidesSystems for Diverse
Nations,” in Jepsen, EJuvenile Law Violators, Human Rights and the Degwelent of New Juvenile
Justice System®regon: Hart Publishing, 2006p. 1-13.
% Mandopi, K.,“The Sentencing Process to the Convicted JuveniiedRent: the Judicial Officers Need
Attention.” Journal of Asian and African Social Science and Hnittes Vol.1, No. 2, 2015, pp. 62-84.
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Joseph, F* explored key issues on delinquency and juveniéga in the United States
of America. He found that in the USA, many juvesilgere detained in adult jails, and
that many jails were in deplorable physical comdi, with inadequate plumbing, poor
ventilation, deteriorating buildings, and many wemen to fire hazards. His work is
relevant to this study as it has indicated thahtagof detained juveniles are at stake
world-wide even in the developed countries whick apnsidered as human rights
champions, and where financial resources to sudpaxible juvenile justice systems
may not be a challenge. Unlike Joseph’s work wtstidied the black youths in the
USA, this research focuses on juveniles detainefiamzania, regardless of their colour,

sex, religion or any other distinction.

On different approaches to juvenile delinquency laog best they can meet the needs of
children, victims, their families, and the widerciy, Hutchinson, R2? asserted that
since the legal processes are long and slow moaibgjance has to be achieved between
ensuring that life of juvenile delinquents musta@o as naturally as possible during the
justice processes, especially in respect of edutatiareer planning and family contacts.
He emphasises on the need for meaningful rehdhlitand reintegration programmes in
juveniles’ detentions to prepare them for life aftelease. The study was conducted
fifteen years ago in Europe with no reflection agtaighed juveniles in Tanzania. The
present study examinéster alia, the availability of the same programmes for juken

in Tanzanian detentions.

The child justice system in mainland Tanzania wastened by Bakta, S°in the light
of principles recommended by international chilghts law. She averred that Tanzania’s

child justice system is not as child friendly asomould expect. Judicial mechanisms

1 Joseph, J., “Black Youths, Delinquency, and Jueehistice.” Westport: Greenwood Publishing Group,
1995.
2 Hutchinson, R., “Placement in Institutions,” inv@aino, P. Children Who Kill: an Examination of the
Treatment of Juveniles who Kill in Different EurapeCountries Winchester: Waterside Press, 2002, pp.
102-107.
% Bakta, S., “Critical Analysis of the Child JustiSystem in Mainland Tanzania,” thesis Submitted in
Partial Fulfilment of the Requirements for the Adaof PhD, University of Cape Town, 2016,
(unpublished).
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make provision for the child’s rights including thght to expeditious process, but they
do not adequately protecdhnter alia, the child’s right to legal representation. Thehau
observed that sentences such as repatriation, taeteast the President’s pleasure and
corporal punishment, which are inconsistent witkerinational law, are still legally
allowed. Her study discussed child rights at aset of criminal justice while the current

study is specific on juveniles’ rights while in dations.

At the international level, Hamilton, & conducted a survey of the administrative
detention of children and revealed that lack of\iealge on the availability of free legal

representation or inability to pay for private legarvices together with the lack of
external monitoring of the detention prior to thald being detained, results in poor
conditions, abusive treatment, and failure to resphildren’s rights. He averred that
with limited access to legal representation, thetdtle opportunity for detained children

to realise their rights. He concluded that withéwther and better implementation of
juvenile justice systems globally, there will b#lé change in practices which breach
children’s rights. Lack of legal assistance angresentation is one of the drivers for
violation of other children’s rights during the fic® process. The present study
investigates, among others, the availability ofalegssistance to detained juveniles in

Tanzania.

An analysis of international human rights law waade in respect of the condition of
children prisoners in the Philippin&sUpon arrest, prior to their transfer to separate
facilities, children in Philippines are first detad in cramped police detention cells in
various police stations. The author alleged thahisgt point, children are mixed up with
adult prisoners due to lack of separate faciliteshem. Generally, children suffer from
relatively prolonged detentions in the hands of plodice, until the courts order their

transfer to children detention facilities. The aurthalled for efforts towards investing in

% Hamilton, C., “Administrative Detention of Childrea Global Report.” New York: UNICEF, 2011.
% Caparas, P.Children Prisoners in the Philippines: an Intermadéi Human Rights Law Analysis,” in
Meuwese, S.Kids Behind Bars: a Study on Children in Conflicthathe Law; towards Investing in
Prevention, Stopping Incarceration and Meeting fIn&ional Standards Amsterdam: Defence for
Children International, 2003, pp. 91-106.
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prevention of juveniles’ delinquency, stopping ircEation and meeting international
standards in protecting juvenile delinquents’ righithis work concentrates on the rights
of juvenile delinquents in Tanzania; hence no dismn has been made relating to

prevention of juvenile delinquency.

Maina, C.%° discussed the general situation of human right§dnzania. Regarding
juvenile delinquents, the author explained the wfléhe institutions in protecting the
rights of juvenile delinquents. He emphasized @rtbed of the institutions to observe in
great regard the abusive approach that has beconwnaal practice when handling
detainees while in police custody. The work shéglst lon how the situation of general
human rights in Tanzania was in the past twentysydagives an insight for this study to
examine whether the approach of handling juvergléndquents while in police custodies

has improved since that study was conducted.

Critical issues and basic controversies in thedf@f juvenile justice and the problems
encountered by the persons trying to unravel theses processes, intervention
programs, and outcomes for juvenile delinquentsiewdiscussed by David, W.He

stated that issues of juvenile detention are relyulagnored, criticised and

misunderstood. The author contended that juvendeerdion is embattled, abused,
neglected, underfunded, understaffed, and overadwdHe concluded that juvenile
detention is expected to be all things to all sagsef juvenile justice, including mental
health, special education, detoxification, shefttare, and maximum security. Unlike
David’'s work which was specific on juvenile’s detiens, the current study goes further
to investigate more aspects such as treatment eparation of juveniles from adult

detainees in detentions.

% Maina, C., “Human Rights in Tanzania: SelectedeSamd Materials.” KolnRiidiger Képppe, 1997.
°” David, W., “Juvenile Detention: Issue for’2Century,” in Albert, RJuvenile Justice Source Bod¥ast,
Present and FutureNew York: Oxford University Press, 2004, pp. 21746.
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A research on the administration of juvenile justin Tanzania and the country’s
compatibility with international norms and standgrdas carried out by Maganga’t.
She found that Tanzanian laws and internationatdstals on the administration of
juvenile justice provide guidance for the childremights,but the practice of the courts
and other State organs defeat the purpose. Shgedlkbat the juvenile justice system
which existed earlier targeted only the individahlld delinquent and not the rights and
justice of the system as a whole. She concludedTilazania had still a long way to go
towards reforming and upgrading the juvenile jwest@dministration to achieve the
minimum standards set by the international humaghtsi instruments. Maganga
conducted such research in 2005 before the LaWweo€Child Act, 2009 was enacted. The
present study tries to assess Tanzania complianogernational standards on protection
of juvenile delinquents’ rights after the enactmefithe Law of the Child Act.

Asquith, S. and Hill, M made an account of the implications of the Unit&tions
Convention on the Rights of the Child, 1989 onjtheenile justice. The authors opined
that a child must be treated prudently when he isoinflict with the law. They were of
the view that in handling the child, the law ha®é&complied with, and all rights must be
provided to the child, including bail pending triahd the right to legal representation.
The current study is not concerned with the impiocces of the CRC, but more with the
realisation of the rights enshrined in internatidegal texts by the juveniles detained in

Tanzania.

Odongo, G!® presented an analysis of the legal aspects ofireils rights in the
African context. As a general proposition, he prapided that child law, international law
and national laws provide a useful tool for the amtbement of children’s rights at a

practical level, and that further development ajioeal child rights jurisprudence is

%Maganga, C., “Administration of Juvenile Justice Tanzania: A Study of its Compatibility with
International Norms and Standards.” A DissertatBubmitted in Partial-fulfillment of the Requiremsnt
for the Award of Master of Laws (LL.M), Lund Unixgty, 2005, (unpublished).

* Asquith, S.et al, (Eds), “Justice for Children.” London : MartinMsjhoff Publishers, 1994.

1%0dongo, G., “The Impact of International Law on I@ren’s Rights on Juvenile Justice Law Reform in
the African Context”,’ in Sloth-Nielsen, J., (Edfhildren’s Rights in Africa: a Legal Perspective.
Aldershot: Ashgate Publishing Ltd, 2008, pp. 14416
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warranted. Odongo opined that successful juvenséde reforms have been introduced
in a number of jurisdictions in Africa, with a growg continental emphasis on diversion
and alternative programmatic responses to childresonflict with the law, approaches
which at the same time overcome the resource @ntdrthat prevail in African context.
The present study does not dwell much on the jledaiv reforms, but the realisation of
the international standards in the protection dhited juvenile delinquents’ rights in

Tanzania.

On separation of juveniles from adults during thespcution, Kupchik, A®°* argues that

it creates an awkward ambivalence for courtroomsitat makers who must apply adult
laws to adolescent defendants. The author is okiéne that such situation results in a
hybrid form of justice in the criminal court, whidte called aequential model of justice
that borrows from both a criminal justice model anflivenile justice model. The author
elaborated the inconveniences caused by treatidyem as adult criminals throughout
justice processes. This research goes further pboex the extent to which Tanzania
complies with the international standards on pitatacof detained juvenile delinquents’

rights.

The discussion of juvenile justice process at titernational level was presented by
Miller, W.2%? The procedures of arrest and investigation ahdaknt acts by juveniles
were described. The emphasis was on a need toligstabseparate juvenile justice
system that would accord more rights to the jueedilinquents. The systems have to
include separate courts and comprehensive lawshwddequately protect the rights of
the child. In addition to separation of juvenilelidguents from adult offenders in the
justice process as discussed by Miller, this researplores the juveniles’ enjoyment of
other custodial rights such as the right to legaresentation, human treatment and after-

care programmes.

101 Kupchik, A., “Judging Juveniles: Prosecuting Admlents in Adult and Juvenile Courts.” New York:
New York University Press, 2006.
192 Mmiller, W. et al, “The Juvenile Justice Process, University Caskbdbed.” The Foundation Press Inc:
New York, 2000.
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According to the United Nations Office on Drugs a&ime!% in countries that juvenile
delinquents are dealt with in the same way as sduitenile justice system may fail to
consider the needs and best interests of the ahddo address the root causes of conflict
with the law. Once in contact with a justice systetrich is unresponsive to the child’s
needs, children deprived of liberty are at a hegbt risk of abuse, violence,
exploitation, and health related concerns suchmsyi and HIV/AIDS infections. This
work addresses Tanzanian juvenile justice systamigupassing, the main focus being on
the country’s compliance with international stam$arelating to juvenile delinquents in

detentions.

Robb, C1% researched on the factors affecting jurors' peiwep of juvenile delinquent
culpability. The Jurors’ attitudes about juvenilene trends may affect their perceptions
of adolescent delinquent’s culpability and the eeoé they recommend. The authors
averred that Jurors who perceive that juvenile eris increasing will view juvenile
delinquents’ culpability more negatively, are likegb convict a juvenile defendant and
recommend a harsher sentence than Jurors who dpenceive that juvenile crime is
increasing. The present study does not investiteerceptions and beliefs. It seeks to
assess Tanzania’s level of compliance with intéonat standards in protecting detained

juvenile delinquents’ rights.

Hoge, R% argued that response to juvenile offending cariniigroved by carefully

evaluating programmes and practices to determiretheh they are effective and helpful
or even potentially harmful. The author cautionédttgrouping delinquent youth
together in educational, mental health, juvenilstige, and community settings might
actually exacerbate offending behaviour, partidularhen the programmes group the
new and first-time delinquents with more serioud artarcerated delinquents. On top of

treatment of juvenile delinquents which was a coma& Hoge’s research, this work

103 ynited Nations Office on Drugs and Crime, “Mandat the Measurement of Juvenile Justice
Indicators.” New York: United Nations, 2006.

1%Robb, C., “Attorney and Lay Beliefs about Factorf§eating Jurors' Perceptions of Juvenile Offender
Culpability.” Journal of Psychology, Crime & Lawol. 18, No.1, 2012, pp. 113-128.

%®Hoge, R., “Treating the Juvenile Delinquent.” Newrk: The Guilford Press, 2008.
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examines more aspects such as the duration oftaeteaccessibility of legal assistance

and treatment of juvenile delinquents which respdwtir human rights.

The international standards for the protection lifdecen’s rights in America and South
Africa were examined by Van,'¥ He pointed out that the child, like everyone else,
also entitled to basic rights related to the adstiation of criminal justice, including the
rule against arbitrary arrests, proscription ofedébn without trial, protection against
violence, freedom from torture, cruel, inhuman aedrading treatment and punishment
in detentions. The present work does not expldrawahan rights of accused persons in
the criminal justice process; it investigates oftiyse rights enjoyable by juvenile
delinquents in detentions.

In answering the question whether the purpose wénjile justice is punishment or
restoration, Caldwell, B’ studied the trends in dealing with juvenile deliegts in the
United States of America and Mexico. He observeat faveniles often suffer human
rights abuses when they are incarcerated with addaldwell asserted that juveniles
incarcerated in adult facilities are eight timesrenbkely to commit suicide, five times
more likely to be sexually assaulted, and twiceenikely to be attacked with a weapon
or beaten by prison staff than adults in the saandities. He therefore concluded that the
trend is towards punishment and not restoratiojugénile delinquents. As already
mentioned, this study is not on juvenile justicesash, it investigates the realisation of

international standards in protection of detainegtpile delinquents’ rights by Tanzania.

The Tanzanian Commission for Human Rights and GBoternanc®® conducted an
inspection for Children in Detention Facilities Tanzania. It found that a total of Four
Hundred Forty One children were detained in adetedtions where they experienced
violence and abuse from other detainees, physicalispment, very poor living
conditions and limited contact with family and tbatside world. These children also

lacked access to meaningful programmes to help tebabilitation and reintegration

1% yan, J., “International Standards for the Protectif Children’s Rights: American and South African
Dimensions.”Buffalo Human Rights Law RevigWol. 15, 2009, pp. 81 — 108.
197 caldwell, B.,supranote 40.
198 Commission for Human Rights and Good Governasggranote 81, p. 7.
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into society. The current study has been condustedyears after the Commission’s

report was released. The researcher examines whbtheecommendations made by the
Commission have been implemented in line with tliernational standards domesticated
by Tanzania.

The prevalence of violence against children in gmldetentions in Tanzania was
investigated by National Organization for Legal is&nce (NOLA)*® They found that
children in police detentions were being badly tedaand subjected to violence by the
police where violence and torture was used to ekitanfessions. The study revealed
serious acts of abuse and sexual assault in prain@ post trial detention facilities
especially where children were held in adult deterst Again, this report indicates the
situation of detained juvenile delinquents in Tanaan the past five years. The present
study examines whether the shortcomings identiiltdNOLA’s report have been

rectified for the country to comply with the intational standards.

According to the Ministry of Community Developmef&ender and Children report,

in Tanzania, there are lack of reliable legal adviees to children, insufficient number
of social welfare officers, and insufficient numlzgrpersonnel with specialized training
in juvenile justice. The reports also explained thare is lack of equipment and facilities
for the administration of juvenile justice in Tania These reports assist the researcher
to get the Government’'s viewpoint about the reasdéms non-compliance with
international standards in the protection of julendelinquents. The researcher
investigates the extent to which the Government imasle efforts to comply with

international standards since 2012 when the repaate submitted to date.

1% National Organisation for Legal Assistance, “A Rawiof Law and Policy to Prevent and Remedy
Violence against Children in Police and Pre-triabtéhtion in Tanzania.” London: Penal Reform
International, 2012.
110 United Republic of Tanzani43™, 4" and 5th Reports on the Implementation of the Cotioe on the
Rights of the Child.” Geneva: United Nations Contegton the Rights of the Child, 2012.
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The United Nations Children’s Fund (UNICEE) indicated that whether in pretrial
detention, administrative detention or detentioa agntence, there is a significant risk of
violation of children’s rights that arises from begideprived of their liberty. They argued
that the more overcrowded the facility, and thedowhe staff-to-child ratio, the greater
the risk becomes. UNICEF concluded that violencauc at the hands of staff working
in the institutions, adult detainees where childzes not separated, other child detainees,
and also in the form of self-harm. The report by IOBF reveals violence against
detained children at the global level. The researtties to explore the way Tanzania
responds to the challenges highlighted by UNICEgarding children delinquents in

detentions.

Mashamba, C'*? assessed the juvenile delinquents’ rights underLeéw of the Child
Act, 2009 of Tanzania and opined that in Tanzamidhough Non-Governmental
Organizations and professional associations prdeiga assistance and representation to
persons having civil cases, no such assistancesekis persons having criminal
accusations. He pointed out that children in cohflvith the penal laws were not yet
included in the schemes of existing legal aid miwi. He finally argued that to
minimize the inherent sufferings of juvenile deliagts in the country’s criminal justice
system, it would be meaningful to take initiatives provide legal assistance and
representation to juveniles in conflict with thenpklaws. Mashamba conducted his
research before the Legal Aid Attwas enacted. The present research examines among
others, the framework for accessibility of legasiasance and representation of juvenile

delinquents in Tanzania.

Anderson, K1 analysed the situation of children in conflict wihe law in Tanzania

and found that children in adult prisons were ndtolly separated from adults, in

™Mynited Nations Children’s Fund, “Prevention of aResponses to Violence against Children within
Juvenile Justice System.” New York: Office of thpeSial Representative of the Secretary on Violence
against Children, 2012.

12 Mashamba, C., “A Child in Conflict with the Law deer the Tanzanian Law of the Child Act (2009):
Accused or Victim of CircumstancesPhe Justice Reviewol.8 No. 2, 2009, pp. 156-209.

3 Act No. 1 of 2017.

anderson, K., “Analysis of the Situation of Childrén Conflict with the Law in Tanzania.” London:
UNICEF, NOLA and Coram Children’s Legal Centre, U.R012, p. 3.
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contravention of international law standards. Théar explained that in several adult
prisons children were placed in separate cells femhlts during the nights, but there
were no such separation during the day, and whaiegotransported to courts. He
elaborated further that in other prisons, childama adults were mixed both during the
day and at night. This was found to expose chitdidees to the risk of physical violence
and sexual abuse by adult detainees. Anderson’k feomed the basis for conducting

the present research to find out the extent to hwvthics situation has been corrected.

Tanzania Child Rights Forum’s repdn contended that the biggest challenge in
protecting children in conflict with the law in Tzamnia is lack of knowledge and skills on
the part of law enforcement officials as well asklaf juvenile courts to facilitate a child
friendly environment in court. The report explaindet instead of a juvenile court, the
Law of the Child Act, 2009 established a speciairttor the hearing of juvenile cases. It
concluded that juveniles who come in conflict witle law are likely to be subjected to
disadvantages such as lack of protection of dignaiyvacy and other interests of
juveniles participating in judicial proceedings. llda this report which was on juvenile
justice generally, the researcher strives to spadly assess Tanzania compliance with

international standards on protection of juvenifedetentions.

Mashamba, C'** made a comparative examination of the adminisinatf juvenile

justice systems in South Africa and Tanzania withieav to establishing the extent to
which Tanzania has effectively honoured its oblz to domesticated international
juvenile justice standards for the protection ad tights of children in conflict with the
law. The study noted that whereas South Africadiffestively domesticated international
8],'17

juvenile justice standards in the Child Justice, 20 Tanzania has not effectively

done so because the provisions relating to childresonflict with the law as set out in

15 Tanzania Child Rights Forum, “Child Rights StaReport for 2013.” Dar es Salaam: Tanzania Child
Rights Forum, 2013.
“8ashamba, C., “A Study of Tanzania’s Non-Complianeéh its Obligation to Domesticated
International Juvenile Justice Standards in Corspariwith South Africa.” Thesis Submitted in Partial
Fulfilment of the Requirements for the Award of BBhThe Open University of Tanzania, 2013,
(unpublished).
7 Act No. 75 of 2008.
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the Law of the Child Act, 200¢® are not sufficient to adequately protect the sgbit
offending children. As stated earlier, the presstoidy is not about domestication of
international standards on protection of juveni@irdjuents, but the compliance with
those standards by Tanzania.

Criminal punishment constitutes one of the mostawe powers of the State and a range
of rights exists to ensure that such power is egedclegally, proportionally and only
against those guilty of a legal wrongdoiftd. According to Hollingsworth, rights have
particular importance during police detention whigaerisk of coercion, false confession,
and maltreatment are at their highest. He explaswah rights as including the right to
legal advice, to inform another person of the araesl whereabouts, to have interviews
tape-recorded, and to be released if charges arbraoght within a certain period. He
emphasized that the need for a robust set of preights is even more important in the
case of children, given their age, life experiemrel immaturity. He concluded that
children are potentially the most vulnerable of thdnerable, and the least able to
represent their own best interests, control thelvdviour and communicate their needs.
Unlike Hollingsworth who researched about bestrege age and rights of children in
police detentions; this study examines specifidadial rights of juvenile delinquents in

Tanzania.

The Legal and Human Rights Ceritéreport indicated that there was a notable increase
of children coming in conflict with the law in Tamzia. Juvenile delinquents are placed
together with adult offenders in different prisoasd police detentions around the
country. The report explained that placing childirdpients with adult offenders in a
single facility is a massive violation of the imational standards set out by international
instruments for the treatment of children in catfivith the law. Three years have lapsed

since Legal and Human Rights Center had released teport. The researcher

18 Act No. 21 of 2009.

19 Hollingsworth, K., “Bright Lines and Best InterssChildren, Age and Rights in Police Detention.”
Child and Family Law Quarter|y2014, pp.78-98.

120 egal and Human Rights Centseipranote 80.
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investigates on any measures taken by the Govetnofeffanzania to correct the

shortcomings highlighted in that report.

The review of theoretical and empirical literatinas revealed aspects of juvenile justice
which call for attention in Tanzania. These argasation of juvenile delinquents from
adult offenders throughout the criminal justiceq@sses, treatment of detained juvenile
delinquents in a way that respects their humantsjglong pre-trial and post trial
detention of juveniles, accessibility of free legaisistance and representation, and the
availability of rehabilitation as well as reinteggom programmes in detentions to prepare
juveniles for life after release. The related htere as surveyed in this part highlighted
the juveniles’ rights in general. There is no sengfriter or author either in theoretical or
empirical study that has investigated on the extenwvhich Tanzanian complies with
international standards in protecting the rightsdetained juveniles. Thus, this thesis
intends to bridge the knowledge gaps left by thigens in this study in order to fill these
loopholes.

1.4 Statement of the Problem

The international instruments on juvenile justieg down the condition that children
should be kept in separate detention cerlffesut the present laws of Tanzania allow a
child to be arrested, remanded in police lock-ug smbe taken to the court where he
may be sentenced to imprisonment and committedpdsan®?? It is apparent from the
literature that juveniles are held in detentiondjiolr are police stations, Retention
Homes, Approved School and prisons. As noted inLggal and Human Rights Centre

report*?®

the number of juveniles in Tanzanian detentiongdseasing as time goes on.
The fact that detained juveniles are vulnerablealso evident from many reported

violations of their rights?* Regardless of these facts, protection of detajoednile

12L Art. 37 (c), United Nations Convention on the Rigbf the Child, 1989, Art. 17 (2) (b), African Gler

on the Rights and Welfare of the Child, 1990 andeR29, United Nations Rules for the Protection of
Juveniles Deprived of their Liberty, 1990.

122 Rule 22, the Law of the Child, (Juvenile Court Rmbere) Rules, G.N. No. 182 of 2May, 2016, S. 56
(1), Criminal Procedure Act, 1985 and S. 31 (33, Blolice Force and Auxiliary Services Act, 1961.

23| egal and Human Rights Centeeipranote 80.

124 Seefor example, Commission for Human Rights and G@uavernance Report (2011), National
Organisation for Legal Assistance (2012), UNICERp®&¢€ (2012) and Anderson, K., (2012).

30



delinquents’ rights has continued to be a challéngeanzania, although the country has
ratified and domesticated various international aedional legal texts relating to
children in conflict with the law® Despite the fact that Tanzania enacted the Lathieof
Child Act, 2009 to conform to international starakon children’s rights, the same does

not adequately meet the standards for protectiatet#ined juvenile delinquents

For example, the Law of the Child Act, 2009 doesammtain a clear list of the diversion
measures at each stage of the administration @hnjles justice and it does not abolish
corporal punishment in the administration of juvenjustice. The international
instruments on juvenile justice provide for legakiatance to be made available to the
juvenile delinquent$?’ but there is lack of a firm obligation on the pat the
Government of Tanzania to provide free legal a3t and representation to juvenile
delinquents. Literature has revealed that juverskey for a long time in pre-trial and
post trial detentions, they are not separated femhilt offenders during the criminal
justice processes and they face treatments whichodcsuit their welfare and needs.
Tanzania has only one Juvenile Court, one Appré&eubol and five Retention Homes
to cater to all twenty six administrative regiot$p to June 2011, there were Four
Hundred Forty One children detained in adult prssand their rights were being
abused?® Further, numerous children were confined in aduiisons with their
breastfeeding mothers contrary to the internatiotel requirements?® These
weaknesses indicate that Tanzania does not prbiecights of juvenile delinquents up
to the required international standards. Despii fidct, no thorough academic research

has been conducted in Tanzania to address thismsafficiently. It is to fill this gap that

125 For example, the United Nations Convention onRights of the Child, 1989 and the African Charter
on the Rights and Welfare of the Child, 1990, whitdnzania ratified in June, 1991 and March, 2003
respectively. The Law of Child Act, 2009 was enddtedomesticate these legal instruments.

126 Seealso Mashamba, Gupranote 116.

127 Art. 37 (d), United Nations Convention on the Righf the Child, 1989, Art. 17 (2) (c) (iii), Africa
Charter on the Rights and Welfare of the Child,@88d Rule 7.1, Beijing Rules, 1985.

128 Commission for Human Rights and Good Governasgpranote 81, p. 7.

129 egal and Human Rights Centre, “Tanzania HumarhRigReport.” Dar es Salaam: Legal and Human
Rights Centre, 2012.
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(i)

(ii)

(i)
(iv)

(v)

an investigation on the extent to which Tanzanmuites with international standards on

protecting the rights of detained juvenile delingisas attempted through this study.

1.5 Objectives of the Research
This study consists of the general and specifiecbjes. While the general objective

states the broader terms of the study, specifieaties examine the issues in detail by
scrutinising the general objective. The main oldyecof this research is to investigate the
extent to which Tanzania complies with internatisstandards on protection of detained

juvenile delinquents’ rights. The specific objeesvof this study are to:

Explore the duration of pre-trial and post trialtedgion of juvenile delinquents in
Tanzania.

Find out the level of separation of detained juleedelinquents from adult detainees in
the detentions.

Examine the treatment of detained juvenile delimgsien detentions.

Investigate the accessibility of free legal assistaand representation of juveniles during
criminal justice processes.

Assess the availability of rehabilitation and regration programmes for detained

juveniles in Tanzania.

1.6 Research Hypotheses
Based on the reviewed theoretical and empiricatdiure, the hypothesis formulated for

this study is that in Tanzania, the detention afpnile delinquents at present is not in
conformity with the international standards, whihe legal system has to respond to the
requirements of the international standards ashtirean rights norms or the general
norms in the area of criminal justice. The abovpdtlyesis has been tested by following

the two strands of legal research, namely, thaflibresearch and the empirical research.
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In particular, the study was conducted to tesasmimptions that in Tanzania:
(i) Juveniles are not detained for the shortest ap@tepperiod of time.
(i) There is no total separation of juveniles from &l the detentions.
(iif) Detained juvenile delinquents are ill-treated
(iv) Juvenile delinquents have no access to free fggidtance and representation.

(v) There are no rehabilitation and reintegration prognes for detained juveniles.

1.7 Scope of the Study
To enhance the focus and manageability of the relse¢apic, this study was restricted to

the Mainland Tanzania instead of the entire UnRegbublic of Tanzania, thus leaving
Zanzibar. Under the Constitution of the United Rajuof Tanzania, the criminal justice
system is not a union matter between former Tangamnd Zanzibar. Each part of the
United Republic has its own criminal justice systétence, this work is confined to the
Mainland Tanzania due to the fact that Zanzibar ita®wn judiciary, legislature and
juvenile justice system which are handled separdteln those of Mainland Tanzania.
Analysing juvenile justice systems for the two past the United Republic would have

amounted to two different research projects.

Moreover, this study is limited to the rights of/@nile delinquents when they are in pre-
trial and post trial detentions only. It does naddligess the rights of juvenile delinquents in
mental health detentions or when they are underctisody of Social Welfare or

Immigration Officers. Therefore, the study consistdour types of detentions namely,
the police stations, Retention Homes, prison detest and the Approved School.

Children reach these detentions in several waydudmg when they are suspected to
have committed the crimes, when they are foundatercommitted the offences, as the
informants or witnesses in criminal cases, as mistof criminal offences, when arrested

for committing disorder offences such as vagrafatering, truancy and touting.

The rights of these children at different stageth@administration of criminal justice are
governed by the national Constitution, policieswda regulations, guidelines and
directives relating to the administration of juMdenustice. As such, the study involved
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numerous individuals concerned with the adminigiratof criminal justice in the
country, for example, the police officers, socialfare officers, magistrates, advocates,

law reformers, prison officers and staff in theeshdions.

1.8 Research Design and Methodology
In every research, it is important to describe phecess involved in designing a study

and to demonstrate a specific research plan tleatdkearcher has decided to use to
structure the collection, interpretation and arialy$ data®*® In this research project, a
survey research design was employed to obtain-depith data for the research problem.
This is a research design whereby a sample of tpmulation is studied through
guestioning or observation to determine its charastics, and it is then inferred that the
general population has the same characteristidsis a design which is flexible in data
collection and less expensive as it is selectiwe therefore minimises costs in terms of
time and money. The survey design is also chosethi® study because it is useful in
solving problems of a specific unit.

1.8.1 Research Methodology
This study is mainly qualitative with limited quéative inquiries. It attempts to evaluate

the extent to which rights of detained juvenileimgplients are protected in Tanzania
compared with the international standards thatcthentry has domesticated. The reason
for the choice of this research topic is twofoldsE it is an outcome of personal interest
in children’s matters, coupled with the previoup@xence obtained from UNICEF study

about knowledge, attitude and practices on violeagainst children in Tanzania, in

which the researcher happened to be involfédSecondly, the topic came as an
inspiration from my research Guide’s book about VéarRrisoners in Custody and their

rights in selected custodies in Andhra Pradeshjafid Such work convinced the

30 Frankfort, C., and Nachmias, D., “Research Mettind3ocial Sciences™5ed.” London: Arnold, 1996,
p. 99.

131 Kothari, C., “Research Methodology, Methods ancchiéques, ? ed.” New Delhi: New Age
International Publishers, p. 5.

132 University of Huddersfield and Mzumbe Universitigtudy of Knowledge, Attitudes and Practices
Concerning Violence against Children in Tanzaniaifiéad and Zanzibar.'Dar es Salaam: United
Nations International Children’s Fund, 2016, (united).

133 | akkaraju, J., “Women Prisoners in Custody.” Neelhi: Kaveri Books.
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researcher that juvenile delinquents in Tanzanéa aso vulnerable and prone to the

violation of their rights when in detentions.

Moreover, several surveys conducted in the argavehile justice in Tanzania indicated
serious violations of juvenile delinquents’ rightgen deprived of their liberty. These
were the motivation for picking this topic, but spieally on the rights of detained

juvenile delinquents in order to understand thez&aran compliance with international
standards in this aspect. Therefore, the studyistsnef data collected through library
research as well as field research to respond dorésearch problem and verify the

hypotheses formulated.

1.8.2 Library Research
The researcher has undertaken library researchotalen a theoretical understanding of

the problem, to lay a foundation for assessmetti@fegal framework for the protection
of juvenile delinquents’ rights in Tanzania and geie light on how the problem has
been dealt with by previous researchers. Libraseaech is a good method of data
collection as it can provide contemporary issueghensubject and help to understand
how best the problem at hand can be sol&@hrough library research, the researcher
accessed works of other researchers relevant tortidem and identified the knowledge

gap that this study sought to cover.

Library research was conducted partly in Ambedkaenmdrial Library of Acharya
Nagarjuna University, and partly in Tanzania. ImZania, the researcher consulted the
University of Dar es Salaam main library, Mzumbeiugnsity main library, the High
Court of Tanzania main registry library, and then®aission for Human Rights and
Good Governance library. In these libraries, theeagcher reviewed textbooks, journal
articles, domestic and international legal documemtational policies, guidelines,
decided cases, reports, theses, papers and otbeane material. Various world-wide

websites were also utilised for accessing onlineerra relevant to the study.

134 Marczyk, G.,et al “Essentials of Research Design and Methodolodjeiv Jersey: John Wiley and
Sons, Inc., 2005, p. 30.
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1.8.3 Field Research
Field research was conducted to support the theaketvork. In this regard, the

researcher visited selected institutions concemnwét the administration of juvenile
justice in the country and observed the actuahsin of detained juvenile delinquents in

pre-trial and post trial detentions.

1.8.4 Area of the Study
On account of time and other resource constraihtgjas impracticable to visit all

institutions and individuals charged with the adistration of juvenile justice in
Tanzania. Therefore, field data were collected ftaranty two detentions which are the
Irambo Approved School, the Retention Homes at dpaifanga, Arusha and Mbeya.
The police stations which were visited are, UraflBuguruni, Arusha Central, Babati,
Mtwara Central, Kigoma Central, Kasulu and MbeyantCd police stations. Prison
detentions included Kigongoni Prison, Segerea, ggarMaweni, Babati, Butimba,
Lilungu, Kasulu, and Wami Prison for Young OffensleFhese institutions are situated
in eleven administrative regions, namely, Coastabi®n, Dar-es-salaam, Morogoro,

Dodoma, Tanga, Arusha, Mbeya, Mwanza, Mtwara, Kig@nd Manyara Regions.

These regions were selected for the study for tvainmeasons. First, all these regions
feature in reports related to the administrationueknile justice in Tanzania indicating
that there are a large number of children being freladult detention§® This implies
that in Tanzania, there have been insufficient isgicconcerning detained juvenile
delinquents or studies on this aspect have not b#eative to bring about interventions
in this area. Secondly, these administrative regjitave been selected from a wide range
of different geographical areas in the country espnting all six administrative zones
which are, Coastal zone, Lake Zone, Northern z@entral zone, Southern zone and
Southern Highlands zone. Therefore, the studiedntieins are representative enough to
draw a clear picture of the whole of Mainland Tamaaas they constitute a balance

between children’s detention facilities situatedithan and those in rural areas.

135 Commission for Human Rights and Good GovernangeoRe&2011), Anderson, K., (2012), and Legal
and Human Rights Centre Report (2014).
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1.8.5 Sample Population, Sample Size and Samplingdhniques
This study involved One Hundred Seventy-five (1i&spondents being a combination of

12 Police Officers from police stations where juNe delinquents were detained, 02
public prosecutors dealing with children’s caseKeutu Juvenile Court, 03 private
advocates, 07 Retention Homes and Approved Schafb] 83 Resident Magistrates, 04
officials from NGOs dealing with juvenile justicell5 detained children, 01
Commissioner of Commission for Human Rights and ds@wvernance, 01 parent of
detained juvenile delinquents, 05 mothers incatedravith their children, 16 Prison
Officers, 3 Lawyers from the Law Reform CommissajrnTanzania and 03 lecturers who

are conversant with juvenile justice laws.

This sample is made up of persons who, accordingh&x disciplines, expertise,
experience, institutional affiliations and geogrigghlocalities, are in a position to know
the issues pertaining to juvenile justice in Tamzafdhese respondents enabled the
researcher to collect satisfactory data which chtethe needs of this study and fulfill
the purpose for which the research was being caadu@he sample size is supposed to
be large enough to attain data saturation, but geatde to permit a deep, case-oriented
analysis which is the most important reason forlitatave inquiry’*® Ary, D. et al
(2000)*” argue that there is no quantum for a correct sasigk, for this depends on the
purpose of the study and the nature of the pomulainder scrutiny. Therefore, for the
purpose of this study, 175 respondents providedilddt and valuable information to
establish frequencies and provide answers that safécient to test the research
hypotheses.

Regarding the sampling technique, the researchesloggd a maximum variation
purposive sampling technique to focus on specifigtiutions and persons that best
facilitated the testing of research hypothesess Tdghnique enabled the researcher to get

1% sandelowski, M., “Sample Size in Qualitative Reska Journal of Research in Nursing and Health
Vol. 18, Issue 2, 1995, pp. 179 — 183.
137Ary, D., “Introduction to Research in Education.bKyo: Harcourt Brace College Publishers, 2000, p.
93.
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the right respondents for the study and providdeveamt information for the research

problem.

1.8.6 Data Collection Tools and Methods

As stated earlier, the theoretical data were ctdtb¢hrough library research. On the
empirical part of the study, the researcher emplayeee methods of data collection,
namely, semi-structured oral interviews, focus graliscussions and non-participatory
observations. Tools which were used for data cbtiecare interview guides, observation
guide and focus group discussion guide. The natfireespondents and their working
environment did not permit the use of questionsaita particular, detained juveniles

were considered unable to fill the questionnaireperly and timely.

1.8.7 Interviews
A series of semi-structured oral interviews werenaustered to the Police and Prison

Officers, Public Prosecutors, NGO officials, a paref detained juvenile delinquents,
mothers incarcerated with their children, Retentitomes and Approved School staff,
Commissioner of Commission for Human Rights and €GGmvernance, Lawyers from
the Law Reform Commission, Resident Magistrateslaaadurers of Law. The reason for
using semi-structured interviews with these respotglwas to extract in-depth, relevant
information for the study, which could not be oht timely using any other method of
data collection. Semi-structured interview saveaketand at the same time facilitated the

collection of data of equally high quality.

1.8.8 Focus Group Discussions
Focus group discussion is a good way to gather lpeafih similar experiences to

discuss a specific topic of interédf. A group of participants is guided by group
facilitator who introduces topics for discussiorddmelps the group to participate in a
lively and natural discussion amongst th€iThus, the researcher selected children for

the participation in focus group discussions whd harange of different ages, coming

138 Argyris, C., “Action Science, Concepts, Methodsd aBkills for Research and Intervention.” San

Francisco: Jossey-Bass, 1985, p. 58.
139 David, L., “Focus Groups as Qualitative Resea8lred.” New Delhi: SAGE Publications, 2009, p.7.
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from different geographical locations, having diffiet cultural backgrounds, gender and
histories of offending behaviour. Thirteen focusugr discussions were conducted with
detained juvenile delinquents who were held in auggi detentions at the time of data
collection. A total of 115 detained juveniles pagated in focus group discussions. This
method allowed the interaction of the researcheah wesearch participants, giving a
chance of stepping into the world of the particigawhile gaining knowledge about the
research problem. In researching with childrens thiteraction is important as it can
ensure the achievement of child-friendly reseaashadvocated by the United Nations
Committee on the Rights of the Chiftf.

1.8.9 Observations
The researcher made non-participatory observationsg visits to the detentions to see

the condition of detentions, treatment of detaifecenile delinquents, as well as the
extent to which their rights are being adheredByp.using a set of prepared guidelines
according to the international standards, the rekea observed clothing and sleeping
material for children, provision of food, treatmemtf detained children, the

infrastructures, hygienic standards, recreatiomganmmes, as well as the availability of

rehabilitation and reintegration programmes invisged detentions.

1.8.10 Data Presentation, Interpretation and Analyis Techniques
It was stated earlier that this research is magquglitative, although it consists of a

minimal quantitative data. Qualitative data con®$twords and observations while
quantitative data consists mainly of numbéfsAs with all data, analysis and
interpretation are required to bring order and ustaeding. This requires creativity,
discipline and a systematic approdthTherefore, focus group discussion notes, data
from interviews, field notes obtained through oliaéipns and other texts of published
materials are organized by using tables, graphschadts.Appropriate interpretation,

analysis and discussions are supplied to the itkxhissues while the data of quantitative

140 United Nations Committee on the Rights of the GHilGeneral Comment No. 12 (2009): Right of the
Child to be Heard,” % July, 2009 CRC/C/GC/12, para. 120.
“Taylor-Powell, E., and Renner, M., “Analyzing Qualive Data: Programme Development and
Evaluation.” Madison: University of Wisconsin, 2003
142 | pa;
Ibid.
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nature are systematically categorized and ranketletp the researcher uncover the

relationships, make predictions and generalizati@sed on the hypotheses of the study.

1.8.11 Treatment of the Topic

This work consists of six chapters. Chapter ons 8t background to the problem and
provides the need for this study. It covers a tkedaand comprehensive assessment of
literature to lay a foundation for the understagdof the legal framework for juvenile
justice systems at the international, regional aatlonal levels. The chapter further
presents a statement of the problem, objectivakisfresearch, the research hypotheses
and scope of the study. Lastly, this chapter exgsldine research design and methodology
to lay down a plan for the study. It describes @sstelating to the area of the study, the
sample population of the study, sample size, sampkchnique, methods and tools of
data collection, as well as the modes of presamatnterpretation and analysis of the

research findings.

Chapter two is dedicated for the conceptual foundadf juvenile justice in Tanzania
and related terms whereby the concept of juveniige is tested against the general
criminal justice. Moreover, the models of juveniistice were discussed in this part to
assess the manner in which they are used to imdtughe treatment of juvenile
delinquents world-wide. The models presented is thiapter include the welfare model,
justice model, modified welfare-justice model, czative justice model, participatory
model and the crime control model. Chapter three heen exclusively devoted to the
application of international laws in Tanzania axdraination of international standards
relating to juvenile delinquents. An in-depth ams#&y was made to explore the
international standards and the extent to whicly iluence what is happening in
Tanzania concerning protection of detained juvedidinquents’ rights. Chapter four
examined the extent to which the international déans analysed in chapter three are

reflected in the laws of Tanzania governing juveruistice.

Chapter five deals with the presentation, analgai discussion of the research findings
so as to link the theoretical and empirical parth# study and enable the researcher to
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draw conclusions based on the research findingthisrchapter, the researcher discussed
Tanzania’s compliance with the international staddaor the protection of detained
juvenile delinquents’ rights. Finally, chapter giresents a summary of the discussion,
testing of hypotheses, key findings and the suggestThis part revisits in general terms
the points explored in previous parts of the staal inform the key actors in the
administration of juvenile justice of Tanzania abthe areas which need intervention for

the purpose of improving protection of detainedepuile delinquents’ rights.

1.8.12 Limitations of the Study
In the course of the study, the researcher facete stifficulties which however, did not

affect the quality of the findings of this researElrstly, in police stations there were few
juvenile delinquents at the time of data collectivaking it difficult to get a maximum of
ten children to constitute focus group discussiam# was planned. Secondly, in Arusha
Central Police Station, the researcher was demedpaortunity to see the cells where
children were held and talk to them. The effectthete hurdles were however mitigated
by using juveniles detained in Retention Homes andons where the researcher
inquired about their experience when they were aticp stations. Moreover, the
researcher had an opportunity to observe the donddf detentions and treatment of
children detained in this facility for three day®at in that station.

Thirdly, in all prisons and police stations, cihdd were closely supervised by the prison
and police officers during the discussions, herinesome aspects; they failed to
participate freely in the discussions. To overcdme obstacle, in aspects which seemed
adverse to these officers, the same questions agked to both juveniles and police or
prison officers in different sessions so as to l@sa the consistency and determine
reliability of the answers. Lastly, children heldthe Approved School did not participate
in this study as they were attending classes duhagisit. This also did not affect the
guality of data collected due to the fact thattbgearcher conducted interviews with the
staff and had an opportunity to observe the comditf detention by going through the
School surroundings and dormitories. Therefore, ghgose of the visit was equally

achieved by supplementing the interviews with theeovation method.
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CHAPTER 2

2. CONCEPTUAL FOUNDATION OF JUVENILE JUSTICE IN TAN ZANIA

In this chapter, the conceptual foundation of julejustice in Tanzania and related
terms are discussed where the concept of juvamskice is given against the background
of general criminal justice. Tanzania’s juvenilestjoe is coming into test against the
general criminal justice to assess whether the éommeets the elements of a child rights-
based justice system that places the best intepésit® child at the centre. The chapter
also presents models of juvenile justice to seentla@ner in which they are used to
influence treatment of juvenile delinquents in twerld generally and Tanzania in

particular. This is important because a juvenileovi$h claiming violation of his rights

relating to criminal justice in Tanzania may cldion remedies available in international

law.

The first law to govern administration of juvenjlestice in Tanzania was the Children
and Young Persons Act of 1937 As stated in chapter one, this Ordinance was liceep
of the British Children and Young Persons Act o839which incorporated both justice
and welfare model¥:* Children and Young Persons Act, 1937 vested jigtisth in
primary and district courts to deal with delinguenteedy children and young persons
below the age of sixteen yedfs.Children who were found begging, those who lacked
the means of subsistence or had no guardian onfgangere taken to court for special
orders, including being sent to an Approved sclmotommitted to the care of a fit
person or institution until he attained the ageighteen year¥'® The court procedures to
which juvenile delinquents were subjected were nooress the same as those applicable

in the ordinary criminal courts. For example, aftepreliminary hearing, and if @ima

1431t was then named as Ordinance No. 3 of 1937 winc2002, it was re-named as “Act” in the revised
edition of all laws of Tanzania.
1%%0dongo, G., “Domestication of International Stamtsaon the Rights of the Child with Specific
Reference to Juvenile Justice in the African CartekXhesis Submitted in Partial-fulfillment of the
Requirements for the Award of LL.D, University ofeéatern Cape, 2005, (unpublished), p. 41.
1455, 3, Children and Young Persons Act, 1937, reagther with Children and Young Persons Act
(Extension of Ordinance to Primary Courts) OrdelN .GNo. 640 of 1964.
14%1bid, S. 25 (1).
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facie case was established, the court proceeded to kiglnee'*’ The application of

such procedures in juveniles’ cases implied thatine with the justice model, the

procedures were also formal.

Legal assistance and representation of juveniles weh expressly provided for in that
Act. However, the Act had some relevant safegudmts protection of juvenile
delinquents’ rights. It required the privacy of tbkild to be protected by restricting
attendance in court proceedings to parties, pgradi®cates and other persons the court
deemed proper to allo#f® The requirement of a trial in camera was, howeliited
and applied only to sexual offencé8.The Act further recognised that juveniles were
vulnerable and therefore they were to be sepafabed adults while in custody® This
protection was, however, loosely provided as ther@quired that arrangements be made
‘so far as practicable’ for preventing a child frolmeing associated with an
adult'®*Children and Young Persons Act was repealed andaeg by the Law of the
Child Act, 2009.

The current Constitution of Tanzania had no BilRahts when it was adopted in 1977.
The same was incorporated in 1984 via the Conistitat amendment? The Bill of
Rights is contained in Articles 12 to 30 of the Smmition which includes rights and
duties. At the time of adoption, the 1977 Constitutdid not have specific provisions for
juvenile rights. This position has not changed eaftar the incorporation of the Bill of
Rights in 1984. According to Bakta® this omission could be understood before 1984
when Tanzania had not yet incorporated the BilRajhts in its Constitution. However,
despite the adoption of the CRC in 1989 and itdication by Tanzania in 1991, the
Constitution has not been amended to rectify tlap, ggomething that is difficult to

understand. As stated earlier, Tanzania is holerptocess of reviewing its Constitution

1475, 13, Children and Young Persons Act, 1937.
18 1bid, S. 11 (1).
19bid, S. 3 (5).
0pid, S. 5.
15 pid.
12 5eethe 8" Constitutional Amendment Act, No. 15 of 1984.
153 Bakta, S.supranote 93, p. 76.
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and the Proposed Constitution provides for chiltreights under Article 53°* When
that Constitution becomes operative, then its imgletation with regard to protection of

detained juvenile delinquents’ rights may be assiss

Concerning juvenile justice models, an analysisuwherous models is presented in this
chapter so as to identify the preferable modelwgénile justice that Tanzania can adopt
to improve its protection of juvenile delinquengs far as juvenile justice is concerned,
international law does not embody a single modgustice, but it embraces the welfare,
justice and restorative justice models to cregtevanile justice system that is truly child
friendly and is aimed at protecting and fulfillirgy child’s best interests® Before
examining the juvenile justice models, it is coesell useful to explore the juvenile
justice systems, within which these models operBiéferent authors use the term

‘Juvenile Justice System,” without defining it.

Nevertheless, Juvenile Justice System may be deskcais including the manner in which
police arrests or interrogates children, the atgtwof lawyers and prosecutors, the way
that judges make decisions about guilt or sentgnt¢iandling of children by prison staff,
the living, educational, recreational and safetydiions in detention facilities and
programs for rehabilitation and reintegratidf.lt is the segment of criminal justice
system which is special for children and it incled@aw enforcement officers, the courts,

and correctional agencies, designed to treat yoLtifenders->’

Distinguishing Juvenile Justice System from crirhijustice system, Matilda® argues
that one of the main differences between the jugeamnd adult justice systems lies in

154 The country was expected to have a new Constitutiefore October 2015 but this has not been
achieved and the date for a referendum is yet fixbd.
155 Bakta, S.pp. cit, p. 69.
136 save the Children U.K., “Juvenile Justice: Mod€ancepts in Working with Children in Conflict with
the Law.” London: Save the Children, 2013.
37 Larry, J., and Brandon, C., “Juvenile Delinquengyieory, Practice and Law, “1Gd.” Wadsworth:
Cengage Learning, 2009, p. 11.
158 Matilda, T., “Victims of Criminal Justice System ifanzania: The Need for Radical Approach in
Advancing Juvenile Justice.” A Paper Presentedanginyika Law Societdnnual General Meeting at
Arusha International Conference Centre, Februafyp2p. 7.
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their overall aim. The main aim of Juvenile Just®ystem is to rehabilitate and reform
the juvenile offenders so they can resume funatigmormally in society. Juvenile
justice applies to children who are alleged to,accused of committing a criminal
offence, and the term is generally used to desqdieies, strategies, laws, procedures

and practices applied to children who are ovemtie of criminal responsibility®

Odongd® holds the opinion that Juvenile Justice Systeruireg the institution of
separate laws, procedures and institutions thally eggecifically to children in conflict
with the law in contrast to, or alongside but distifrom, the criminal justice system
applicable to adult offenders. Whichever way thentduvenile Justice System may be
described, any comprehensive description of threntés expected to include the
important aspects such as the people involvedarsyistem, the way such people act, the

applicable procedures and the facilities availétaise throughout the system.

2.1 The Concept of Juvenile Justice
Juvenile justicas defined as a system that provides a legal geitinvhich youth can

account for their wrongs or receive official prdten.'®! It is also a term that necessarily
implies distinct and separate institutions and tinest among youth and adults in

dispensing justice. The way in which a societytgeéis children and young people, says
something about the future of that society, itséfg] and the viability of those belief¥:

It says something about the society’s humanitymisality, resilience, and capacity for

self-correction:®® Juvenile justice has been and remains a topisaéiat the national and

international levels because since the first jueenourt was established in the United
States of America in 1899 and the subsequent refdarprotect juvenile delinquents

from the hassles of criminal justice, until nowrthéave been considerable violations of

juvenile delinquents’ rights worldwid&?

199 |hid.
180 0dongo, G.supranote 100, p. 156.
161 Hess, K., “Juvenile Justice" ®d.” Belmont: Wadsworth, 2010, p. 3.
162 |A;
Ibid.
183 |hidl.
164 seefor instance, Winterdyk, J. (Ed), “Juvenile Justi8ystems: International Perspective’ &.”
Toronto: Canadian Scholars Press Inc., 2002, TaRar, Toward a Theory of Procedural Justice for
Juveniles.”Buffalo Law ReviewVol. 57, Issue 5, 2009, pp. 209 — 281 and Aryn,“Buried Alive: The
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Before the concept of juvenile justice was intragtlicchildren delinquents were treated
in almost the same way as addftsIn 1833, a boy of nine years was sentenced to be
hanged in England for the comparatively trivialesite of poking a stick through a
patched up pane of glass and stealing twenty-twmyevorth of paint®® During this
time, most of juvenile delinquents were mixed waitiult offenders in the same courts
and detention facilities. Putting the delinquenitdrien of tender age with adult prisoners
was honored tradition and nobody questioned itslemance or illegitimacy’’ There
arose the two concerns which necessitated themefar the child justice system. These
were the physical abuse of children and moral comation of children by adult
offenders. The need to keep children out of thenarg criminal justice system was felt
more. In theory, it was recognized that it is dadie to treat children according to their
underlying needs and not in response to specitie dtis was one of the driving forces
for creation of juvenile justice in the Nineteer@entury in which a juvenile delinquent
was not regarded as an offender, but as a victiorofimstances who needed protection
and proper guidance. Rwezatffaargues that childhood in African societies hadaatsv
been considered as a ‘time to learn, to build aatdtar and to acquire the social and
technical skills necessary to perform the futuréesoof adulthood,” which include
developing the skills and social roles of the childowever, local conceptions of
childhood have undergone some fundamental changesodglobalisation, urbanisation,
migration and formal education, as a result, cbids family ties and responsibilities to
their families and society have been altef8dhe relevance of juvenile justice concepts
to Tanzania may be viewed in the context of infeethey brought in the emergence and

development of the national juvenile justice system

Constitutional Question of Life Without Parole ftuvenile Offenders Convicted of Homicidé.&wis and
Clark Law ReviewVol. 17, Issuel, 2014, pp. 292 — 332.
185 Joshi, V., “Juvenile Justice in India: a Study lafgislative Policies, Judicial Trends and Social
Perception.” Thesis Submitted in Partial-fulfilinteof the Requirements for the Award of Doctor of
lPBQilosophy, Maharshi Dayanand University, 2011 p(udished), p. 13.
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17 |pid.
188 Rwezaura, B., “Competing ‘Images’ of Childhoodtire Social and Legal Systems of Contemporary
Sub-Saharan Africa.lnternational Journal of Law, Policy and the Familyolume 12, Issue 3, 1998, pp.
253-278, at p. 255.
189 bid.
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In USA, a separate juvenile court was establismed899 to try juvenile delinquents
separately from adult offendef€. It is from this time that a group of social refems

known as child servers helped to create separ#itegdent categories in order to insulate
juvenile delinquents from the influence of aduiminals!’* Since then, there have been
remarkable developments in international law towatdfining and protecting children'’s

rights in many spheres.

It has to be noted that Juvenile Justice Systemotiglesigned to respond to the needs of
juvenile delinquents only. The system caters far tieeds of children generally and in
some jurisdictions, it includes the youth or youmginquents. The principal role of
Juvenile Justice System has generally been to gogpecialized and preventive
treatment services for children and young perdénghe system has multiple functions
and aims. From the beginning, it has been concewidd protecting the society and
serving the best interests of the child. The juleepuistice system therefore performs the

welfare cum criminal justice functions.

In Tanzania, various components of juvenile just®gstem fall under different
ministerial mandates. Children’s welfare and pritecgenerally is dealt with by the
Ministry of Health, Community Development, Gendeglderly and Children, the Justice
system itself comes under the Ministry of Consiioél and Legal Affairs while the
handling of juveniles by police and prison officassregulated under the Ministry of
Home Affairs. On the other hand, courts are autanrand the Chief Justice’s Office

controls the appointments of court officials andgmtrates in the juvenile court.

The Law of the Child Act, 2009 is the basic lawarling juvenile justice in Tanzania. It
dedicates the whole of Part IX to juvenile justitieestablishes a system of juvenile
justice distinct from that of adults, which has $awprocedures, authorities and

institutions specifically applicable to children avlare alleged to have or accused of, or

10Mack, J.,supranote 58.
American Bar Associatiorsupranote 59.
172 { i
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recognised as having infringed the penal law. $oagbrovides for rights of juvenile
delinquents including the rule that the arrested&bn or imprisonment of children must
be considered as a measure of last resort, andjefed, be limited to the shortest period
of time. This aspect is discussed at length in whdpur, but it suffices to point out here
that the Tanzanian juvenile justice system is imynaespects still inadequat& While

the Law of the Child Act represents a major develept towards juvenile justice reform,
yet a lot more needs to be done so as to meetijajastice international standards. The
use of corporal punishment as a criminal sanctiack of adequate legal aid services,
insufficient number of specialised personnel, laiegentions, physical and sexual abuse
of juveniles in detentions, make the country f&lbid of international standards on the

protection of juvenile delinquents’ rights.

To satisfy international standards, an effectiweepile justice system requires dedicated
facilities for children at time of arrest, trial dletention.”* According to the United
Nations Office on Drugs and Crimi& Government systems for responding to children in
conflict with the law vary in name and approachcadmg to the country context.
Children may be dealt with through the formal jostor courts system, by the welfare
system, or, for minor offences, by an administeystem. Such systems may function
within the context of the adult criminal justicesggm, or may operate largely outside the
judicial system through committees, commissionadministrative panels. Wherever the
system contains a degree of specialisation fodadml, whether the system is based on
courts, the welfare system, or an administrativstesy, it is frequently known as a

juvenile justice systerf®

73 United Nations Committee on the Rights of the @hiState Report Submitted under Article 44 of the
CRC: Concluding Observations for United RepublicTahzania.” CRC/C/TZA/CO 3-5, dated 3arch,
2015.

4 Robins, S., “Failing Young Offenders: Juveniletihgsin Sierra Leone, Tanzania and Zambia, Policy
Brief No. 8.” Pretoria: Institute for Security Siad, 2009, p.1.

75 United Nations Office on Drugs and Crinsejpranote 103, p. 1.
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2.2 The Relationship between Criminal Justice Syste and Juvenile Justice System
The criminal justice system is primarily the adujtsstice system, while juvenile justice
system is a justice system for juvenile delinqueunssially persons below the age of 18
years:’’ Criminal justice system and the juvenile justigstem resemble in that their
goal is to reduce crime and delinquent acts forsthfety of the public. Juvenile justice
system is a sub-set of criminal justice systemhdugh the laws that govern criminal
justice system may vary from one State to anottiere are basic elements that are
common to most of the States. They all involve E&viorcement organs, the courts and
correction facilities-”® Criminal justice system is a system by which criai$ are
apprehended, tried, sentenced and jailed. Juvearkesot prosecuted for committing

crimes, but for delinquent acts.

Once a juvenile has been deemed delinquent, the wiluidetermine what action should
be taken. This stage differs from the criminal ipesisystem in the purpose of the action
taken against adult offenders. In the criminal ipggstsystem, the goal is to punish the
delinquent while in the juvenile justice systeme tjpal is to rehabilitate and serve the
juvenile's best interests. This often takes placthé form of programmes, activities and
education. The criminal justice system does noegdly see rehabilitation as a goal. As
aforementioned, the first juvenile court was essdigld in 1899. The concept and practice
of juvenile justice was derived from the developitsan the criminal justice system after
the establishment of the first juvenile court @281t was also pointed out that prior to
the establishment of the first Juvenile Court i®9;8the system for handling juvenile
delinquents was contained in the general crimioatige system that dealt with adult
criminals. There was little or no differentiatiohinstitutions and treatments which suited

the needs of children delinquents as opposed tih aifenders.

In England for example, the juvenile justice sysigas first embedded in the concept of

youth justice that was for the first time introddce England and Wales through the

Y7 arry, J., and Brandon, Gupranote 157, p. 59.
178 Kerper, J., “Introduction to the Criminal Just®gstem, 2 ed.” Minnesota: West Publishing Co., 1979,
p. 9.
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Youthful Delinquents Act of 1854 which for the firsme attempted to separate young
delinquents from adults in the criminal justi¢dLike in the USA, in the UK throughout
the 19" century, there were widespread public and medi@ems about the perceived
“crisis of control” of the justice system as a fési corruption, brutality and indiscipline
to which children were exposed in adult jaff8This led to a shift in the approach from a
criminal justice system that sought to punish aleiidand young persons convicted for
crimes to the treatment and the need for alterestio custody. Like many other States in
the world, the juvenile justice system of Tanzaisiantegrated within criminal justice

system for adults, the politics, history and cudtof the country®!

It has been argued that the performance of thenjlesgustice system and the
effectiveness of other community responses to jileearimes cannot simply be
measured in terms of their compliance with the @pies governing children’s rights in
juvenile justice’® Such evaluation must encompass the main objectif/éise criminal
justice system and the guarantees it offers os faloffer to juvenile delinquents and
adults*®® The preservation of public safety is a legitimate of any justice systeffi?
That aim dictates the choice of the criteria ugedvialuate a juvenile justice system. The
guestion is how best to achieve the public saféjeatives of the justice system while
respecting the principles enshrined in the Conwantin the Rights of the Child, 1989
and protecting the rights of juvenile delinquensich as it is important to hold juveniles
responsible for their delinquent acts and preseuudic peace and security, this should
not overshadow the overarching principles of thesjule justice enshrined in the United
Nations Convention on the Rights of the Child. Aabaed juvenile justice system is

expected to be able to restore the victim, praotleetcommunity and facilitate the care,

179 Seethe Youthful Delinquents Act, 1854, 17 & 18 Vict 8. Tanzania is a Commonwealth country,
whose legal system follows the English model of own law.
180 Mashamba, Csupranote 116, p. 105.
181 winterdyk, J., “Juvenile Justice: Internationak$pectives, Models, and Trends.” New York: Taylor
and Francis Group LLC., 2014, p. 104.
182 United Nations Office on Drugs and Crime, “Critefor the Design and Evaluation of Juvenile Justice
féseform Programmes.” Vienna: United Nations, 2015.p
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184 United Nations Committee on the Rights of the @&heneral Comment No. 1Qja note 45.
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protection and rehabilitation of the concerned pileso that he is more capable of living

productively and responsibly in the community.

2.3 Theories and Models for the Understanding of Jtenile Justice Systems
The terms ‘theory’ and ‘model’ are sometimes usgerchangeably though they have

different connotations. In juvenile justice, thesriare used to explain why children
commit delinquent acts while models try to explaow best children delinquents can be
handled"®® This research is concerned with the rights ofidethjuvenile delinquents. It
therefore focuses on the models of juvenile justatber than theories. The models that
are presented in this chapter have, at differemegiand to different extents, been used by

various countries in their juvenile justice systems

Winterdyk®® after comparing the general features, key perdpkeg agencies, tasks,
understanding of client behavior, purpose of irgation, and objectives of the juvenile
justice system of many countries, has drawn a rahgex juvenile justice models. These
are the welfare model, justice model, modified wedfjustice model, restorative justice
model, participatory model and the crime controleld®’ Even though there are various
standards and guidelines for the administrationuetnile justice, these six models
characterize juvenile justice systems worldwideedéhsix models originate from three
basic models which are the welfare model, justiceleh and modified welfare-justice
model. For many years, juvenile justice models haiteacted substantial public and
Governments’ attention. As a result, there haven lmemsiderable reforms to legislation,

court procedures, policing and welfare intervergion

2.3.1 The Welfare Model
This is the early and dominant model which is sames referred to in some literatures

as the “Protection Model.” It emanated from theitRasm theory which contended that

children cannot be regarded as rational or sedrd@hing agents, but are subject to and

18 Roberson, C., “Juvenile Justice: Theory and RractiNew York: Taylor and Francis Group LLC,
2010, p. 82.

186 Winterdyk, J., (Ed.)supranote 179, p. 6.

%7 bid.

51



the product of the environment within which theyeli®

Any criminal action on their
part can therefore be attributed to dysfunctioternents in that environmeHt’ The task

of the justice system then, is to identify, treatl a&ure the underlying social causes of
offending, rather than inflicting punishment foetbffence itself?® This view is opposed
to the Classical theory which argues that evenrjilee are endowed with free will, with
very few exceptions. Being the rational actors défae, juveniles choose to commit
crimes. Juvenile delinquency was seen as the refwéalculated decisions by rational

actorst®?

Juvenile delinquents must be held accountablevinfta what they do. The Positivists
advocate for the welfare model which emphasisedamae, assistance and rehabilitation
of juvenile delinquents while the advocates fossieal theory insist on punishment and
legal responsibility for the deeds children may énasommitted, (justice model).
Regardless of their differences, both welfare andtige models led to juvenile
delinquents being placed in institutions for th@ivn good, for security of the society or
for punishment® Later, it became apparent that institutionalisatiof children
delinquents was damaging to them, ineffective ievpnting delinquency and quite
unjust. New approaches arose, some emphasisingettte to keep children delinquents

with their families, in their communities and inntact with their cultures.

The welfare model was governed by the concepPaféns Patriae, meaning, “Father

of his or her country or Parenthood of the Sat&It was a doctrine in Roman law where
the State was regarded as provider of protectiaindee unable to care for themselves.
That is, the State had responsibility to care e welfare of children and other helpless

18 Alder, C. and Wundersitz, J., “New Directions irvénile Justice Reform in Australia”, in Alder, Gica
Wundersitz, J.Family Conferencing and Juvenile Justice: The Wayward or Misplaced Optimism?
gg\nberra: Australian Institute of Criminology, 1994. 15-44, at p. 17.
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members of the sociely? Therefore, parental authority was subject to gowemt
supervision. If parents failed to provide adequedee, the State would intervene to
protect children’s welfare. The doctrine was appleoadly, allowing the State to act as
a “kind and just parent” in respect of vulnerathédren

The focus was on the needs and best interest® ahild rather than on the rights of the
child or of the parents. Rehabilitation and treattrwere considered the goals of the
system. When a State assumes the place of a jei\epdrents, it assumes as well the
parental duties, and its treatment of its juvensesuld, as far as can be reasonably
required, be what proper parental care would petifi Without a programme for
individual treatment, the result may be that theepile will not be rehabilitated, but
warehoused®” Juvenile courts followed the welfare modeith its underlyingparens
patriae philosophy that focused on the best interests @fcthild. As States experienced
the wave of increasing juvenile delinquency dutimg late 1950s and early 1960s, many
responded by viewing juveniles not as having prmislebut as being problem¥ States
resorted to justice model whereby children delimgsievould be held legally accountable
and in some instances, punished for their delinfjaets. This situation is similar to
Tanzanian context whereby while the Law of the €iict, 2009 is being complained
about for not effectively protecting the rightsjo¥enile delinquents, some law enforcers
are of the opinion that such law is not stringembugh to curb the delinquent acts of

children.

The provisions of the Law of the Child Act, 2009iathare considered as weak for this
matter are those relating to the prohibition of todml sentences and alternative

punishments to juvenile delinquents. The Law of @fald Act, 2009 provides that a

¥Nyantakyi, M., “Rethinking Juvenile Justice in GharProposing Practical Measures through a Child
Rights Based Approach.” A Dissertation SubmittedPiartial Fulfilment of the Requirements for the
Award of Master of Arts in Development Studies, eimational Institute of Social Studies, 2013,
(unpublished), p. 19.
195 Skelton, A.supranote 190, p. 4.
1%Andrew, W., “Limits on Punishment and Entitlement Rehabilitative Treatment of Institutionalized
1]9L7|venilesNeIson v. Heyn& Virginia Law Reviewyol. 60, No. 5, 1974, pp. 864-883.
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child should not be sentenced to imprisonment. Wilechild is convicted of any offence
punishable with imprisonment, the court may disgbathe child without making any
order; or it may order the child to be repatriaé¢dhe expense of the Government to his
home or district of origin if it is within Tanzaniar order the child to be handed over to
the care of a fit person or institution named ia trder, if the person or institution is
willing to undertake such café’ In the view of those law enforcers, the primarypmse

of the Law of the Child Act, 2009 in dealing withildren delinquents, has been defeated
by these provisions stipulating for alternative ighments of juvenile delinquents.

2.3.2 The Justice Model
Justice Model is also known as the Due ProcesBack to Justice’ model. This model

emphasises the due process of law and accounjallitontrast to the welfare model,
justice model is based on the assumption that gw@emg persons are, with certain
limited exceptions, gifted with free will. The mddassumes that all individuals are
reasoning agents who are fully responsible forrtlaetions and so should be held
accountable before the law. This means that thegyi focus of justice model is the
‘deeds’ of the child rather than their welfare aregds. Within this model, the task of the
justice system is to assess the degree of culpalofi the individual delinquent and
apportion punishment in accordance with the senesss of the offending behaviour. In
so doing, the individual must be accorded full tigto due process, and State powers

must be constrained, predictable and determiifate.

Justice model does not emphasise on the treatofigavenile delinquents. Punishment
is the prime ideal of justice model in which chddrare not regarded as immature or as
the victims of the environment within which thewdi Justice model is said to be
concerned with the dispensing just deserts. THisats a moralizing but individualistic

world-view in which the deviant child is perceivad an independent author of his or her

195,119, Law of the Child Act, 2009, [Cap. 13].

20 Odala, V., “Spectrum for Child Justice in the hmational Human Rights Framework: From
‘Reclaiming the Delinquent Child’ to Restorativestloe.” American University International Law Review
Vol. 27, 2011, pp. 543 - 554.
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actions, endowed with a degree of free @itiThe justice model contends that if such a
conscious and independent deviant actor has camteava rule, the balance of the scales
of justice has been disturbed and can be restangdifothe delinquent is punishé®
Since the justice system is engaged in the admatiist of punishment that often entails
loss of liberty, there is a greater emphasis om#ex for procedural rights of due process

and appropriate constraints to be placed on théipempower of the Staté”

The institutional arrangements that are most cjosskociated with the justice model
consist of modified ‘junior criminal courts’ rathénan the socialised welfare tribunals
that help to characterise pure versions of the akelapproach. The notion that young
people need to be protected from contamination bynigy them with older delinquents is

still present but is addressed by introducing neddy minor modifications to the standard

lower-tier criminal courts that deal with adult efiders. The justice approach involves
two important rules which are the need to proteciety against crime and the need to
accord special treatment to the juvenile taking inbnsideration his or her personal
circumstances. The justice model however seeme tmdre in favour of protecting the

society and therefore an emphasis on retributitve. Gest interest of the child is therefore

not a primary consideration in this approah.

2.3.3 Modified Welfare-Justice Model
This is a hybrid of the welfare and justice modéls.pointed out above, the concern of

juvenile justice system has always been both ptiotgthe society and serving the best
interests of the child, while at the same time mgethe child’s needs and protecting his
rights. The juvenile justice system therefore pen® the welfare cum justice functions.

In this duality of its roles, the system strivesatthieve social goals such as the provision
of minimum standards of child care while at the saime safeguarding the rights of

children as per the United Nations Convention anRiights of the Child, 1988° Most

21 0dongo, G.supranote 144, p. 30.
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of the juvenile justice systems of today have beemicularly influenced by the welfare-

justice model.

As a matter of fact, no juvenile justice systemsexiexclusively as a welfare or justice
model, as described in theory. Elements of eitloeifcdcbe found in systems that signify
the welfare or justice modél® Most of the juvenile justice systems have elemeits
these two models to a varying degree. The balaeteeen the two models has been
achieved according to the culture and the stagiewélopment of each country. Although
no individual country can be characterized as bemty representative of any one
model, the models provide for the frameworks the¢ aseful for describing and
differentiating among nations’ treatment of youthdelinquents and allow for objective
comparative analysfS’ Even when the welfare model was at its strongegilstralia
for example, justice elements were never entireljisoned”® Children's courts still
retained many of the features of the adult crimicairts?® This underscores a point
frequently forgotten in discussions of juveniletios that the so-called welfare and
justice models are in fact conceptual tools, angumenile justice system has ever fitted

exclusively into either one or other of these catig?'°

Moreover, it has been argued that neither modeliges for an appropriate description
of the juvenile justice system in England, evenutitothe justice-welfare rhetoric was
central to analyses of juvenile justice practigethat country*! The same comment can
apply with equal validity to many countries’ juvenjustice systems. The problem with
framing juvenile justice reforms in a welfare-jugtistyle is the underlying assumption
that the situation of children delinquents can ibalarly dichotomized. The myth of this

assumption has become increasingly apparent asegie b observe the consequences

2% 0dongo, G.supranote 144, p. 41.
27\Winterdyk, J.supranote 179, p. 7.
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for young persons of juvenile justice initiativeshish were implemented in the late
1970s and 198057

2.3.4 The Crime Control Model

Crime control model refers to an approach in crahjastice which places emphasis on
reducing the crime in the society through incregsaltte and prosecutorial powers. This
model was developed by Herbert Packer in 186030 a large extent, crime control
model applies to the general criminal justice systth little focus on juvenile justice.
The crime control model tries to deter crimes bl rakans with less attention on
individual rights?** This model stresses on the idea that individugtits must be put
aside for the purpose of maintaining public safetformally, the crime control model
assumes that protection of individual rights thtoufyie process of law limits the law
enforcement and does not provide enough prote@tiothe society. The model suggests
that sometimes one has to give up his personalsriighh the benefit of the society as a
whole. A key principle of the crime control modslthat of the protection of the society

rather than individual rights.

On juvenile delinquency, the crime control modeygests that the solution is to subject
juvenile delinquents to more adult penalties. Crisi¢he product of moral breakdown
and it does not matter what the age is. Suppodktsis model feel that juveniles who
commit crime should take full responsibility foreihactions and be punished like adults.
In the USA for example, by 1980s, the best intsre$tthe society gained recognition
over those of the young persdi3.The courts returned to a focus on what was right
according to the law. As a result, two more Ds waatded to America’s juvenile justice
system: deterrence and deserts. Deterrenagves using punishment to prevent future
lawbreaking. It does so in several ways, the mbgiawus being locking delinquents up so

they cannot harm the society further.
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Incarceration may result in further deterrence lyviag as a direct lesson to the
incarcerated person that crime does not pay, andirsg the same message to others in
the public?'® Deserts, or just deseMs it is often called, is a concept of punishmena a
kind of justified revenge. This is the conceptl@t talionis or an eye for an eye’ It
tends to emphasise on the custodial provision dtirgdm delinquents when it can be
shown that they are a risk to the public. Unlesseris controlled, the rights of law-
abiding citizens will not be protected, and theusitg of the society will be diminished.

In crime control model, prevention of crime is thest important responsibility of
criminal justice system because order is a necgssadition for a free sociefy® Crime
control proponents believe that criminal justiceteyn should concentrate on protecting
the victim's rights rather than on vindicating tihefendant's liberties. Police authority
should be increased to make it easier to investigaarch, arrest, prosecute and convict.
Legal technicalities that restrain the police shobé removed and dismiss&d.In the
crime control model, the criminal process shoulérafe like an assembly-line, pushing
cases quickly and smoothly along toward the digpesand conviction. For example, if
the police make an arrest and a prosecutor filesircal charges, then the accused should
be presumed quilty because the investigation ofc@ohnd prosecutors is highly

reliable??°

The goal of crime control model is achieved if thes a decline of crime in the society.
Prevalence of violent children delinquency for epémis often cited to justify harsher
reactions to dealing with juvenile delinquents. éwkng to Odongo, G., the majority of
offences committed by children in African societo@snprise minor economic crimes but
this fact is never given publicity and disseminatiy the governments and the metdra.

If this fact was published and disseminated widelgpuld end the norm of using crime

218 |bid.
7 |bid.
#8Collier, D., “The Ideal Pendulum Swing: From Rhétdp Reality.”Berkeley Journal of Criminal Law
Vol. 13, Issue 1, 2008, pp. 175-200, at p. 177.
219 packer, H., “Two Models of the Criminal Procedsriversity of Pennsylvania Law Revievol. 113,
No. 1, 1964, pp. 25- 32.
220|bid, p. 27.
21 0dongo, G.supranote 144.
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control approach in relation to children delingemt least in African region. It is argued
that where a State is willing to implement the psmns of the United Nations
Convention on the Rights of the Child relating tovgnile justice, it may have to
overcome, or ignore, public resistance to reforfublic opinion should not be an excuse
for the violation of children’s right&? In this regard, a better informed public is said t
be less punitive. The political will to implemehetprovisions of the child rights-oriented
juvenile justice systems seriously is undoubtedfgcaed by public pressufé® Hence,
governments, in cooperation with other non-goveminaetors such as the civil society
and the media must make intense and coordinatedstb influence the public opinion

in order to counter popular sentiment premisedroatttude of crime contrgf*

2.3.5 Restorative Model of Juvenile Justice
The restorative model emerged as an influencewmékers to encourage delinquents to

accept responsibility for their criminal behaviand its consequences for oth&sOne

of the key features of this model is the involvemeh victims in dealing with the
offence. It does not overlook rehabilitation andnighment, but places them in the
context of individuals taking responsibility foreiin actions. The paradigm of restorative
justice argues that criminal behaviour is a cohftietween individuals and that when a
crime is committed; it is the victim who is harmedher than the State. Thus, rather than
the delinquent owing a debt to the society whiclshing expunged by experiencing some
form of punishment such as a fine or imprisonmém, delinquent owes a debt to the
victim, which can only be repaid by making good ttemage caused to that particular
individual ?° Restorative justice is regarded as an evolvingaese to crime that
respects the dignity and equality of each persanld® understanding, and promotes

social harmony through the healing of victims, nffers and communitiéé’

222 Hamilton, C., and Harvey, R., “The Role of Pub@pinion in the Implementation of International
Juvenile Justice Standardsiternational Journal of Children's Right¥ol. 11, No. 4, 2003, pp. 369-390.
223 ki

Ibid.
224 |bid.
2pustralian Law Reform Commissiosypranote 189.
220 bid.
227 preamble to the Basic Principles on the use ofdRative Justice Programmes in Criminal Matters,
2002, para. 3.
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In restorative model, the aim of the criminal juostiprocess is to bring about
reconciliation, not to exact punishment. The regitee model is often integral to
diverting young delinquents from the formal cowstem.It is a contextual model that
acknowledges the desirability of balancing juverdelinquents’ rights against their
responsibilities to the community. Supporters stoeative justice model argue that when
a crime is committed, harm has been caused anchéading or restoration needs to be
facilitated. When an incident occurs which upseke tbalance of rights and
responsibilities, methods must be found to resttwe balance so that community
members, including the delinquent and the victirmyrmome to terms with the incident

and carry on with their live¥®

The underlying principle is that the response tmercannot be effective without the
joint and active involvement of victims, delinquentand the communif?® The
restorative justice model is based on three coscegt the old and traditional
understanding of the wrong doing. Firstly, that wlaecrime occurs, the focus is on the
harm that has been done to people and relationsB8gsondly, when harm has been
done, it creates obligations and liabilities. Thirdthe resolution of a wrongful act
involves wrongdoers, victims and the community ffoks to heal the harm and put
things right?®® Restorative justice emphasises on reconciliaticather than
punishment*! It entails accountability by the delinquent fos kirong- doing, family or
community responsibility towards the delinquent atite delinquent’'s eventual

reintegration into the society.

Although the ideas and principles of restorativifte have been taken from indigenous
justice systems around the world, nowadays restergistice has gained prominence in

juvenile justice systems as an alternative appredubh seeks to address the problems

228 johansson, K., “Children in Trouble with the Lawhil@ Justice in Sweden and South Africa.”
International Journal of Law, Policy and the Familol. 17, Issue 3, 200®p. 308 - 337.
>Ypid.
230 7ehr, H., “The Little Book of Restorative Justid®evised ed New York: Skyhorse Publishing Inc,
2014, p. 19.
1 0dongo, G.supranote 144.
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of the welfare-justice approaéff. The provisions of Article 40 (1) of the United hats
Convention on the Rights of the Child, 1989 thderdo reintegration as the primary
objective of the juvenile justice system and theechdor the child to assume a
constructive role in the society have been saichitd at a more restorative justice
approactf>® Further, the necessity of having a variety of difions at hand when
sentencing a young delinquent is stated in Artidle (4) of the United Nations
Convention on the Rights of the Child, 1989 whitdoaupports the provisions of Article
40 (3) on diversion. States’ laws on juvenile josttoday contain provisions with some

features of restorative model of juvenile justice.

The Law of the Child Act, 2009 of Tanzania incomges the restorative justice model by
providing that where a child is convicted of anyeate for the commission of which a
fine, compensation or costs may be imposed, anddb#d is of the opinion that the case
would be best disposed of in the interest of th#dchy the imposition of a fine,
compensation or costs, whether with or without ather punishment, the court may in
any case, order that the fine, compensation orscastarded be paid by the parent,
guardian or relative of the child instead of bepwajd by the child, unless the court is
satisfied that the parent, guardian, or relativetofd cannot be found or that he has not
contributed to the commission of the offence byleeting to exercise due care of the
child 2**

The problem with this provision is that it shiftsetcriminal responsibility of a child to
the parent, guardian or relative of the child. Tlkgal obligation to pay the fine,
compensation or costs is transferred to the pagesairdian or relative as if he is actually
the one who committed the offence. If the parengrdian or relative fails to comply

with the court’s order to pay the fine, compensatb costs, the same may be recovered

232 gloth-Nielsen, J., “Children's Rights in Africa:L&gal Perspective.” Aldershot: Ashgate Publishing,
Ltd, 2008, p. 131.
233 gkelton, A., “Developing a Juvenile Justice Systim South Africa: International Instruments and
Restorative Justicejh Keightley, R., ed.Children’s RightsKenwyn: Juta and Co., 1996, pp. 98 - 113.
2343, 118 (1), the Law of the Child Act, 2009, [C&.1
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from him by distress or imprisonment in the samemea as if the order had been made

on the conviction of the parent, guardian or re&tf the child who was chargéd.

2.3.6 The Participatory Model
This is a juvenile justice approach which emphasis® active participation by

community agencies and citizens in an effort totaonthe offending behaviour of young

persons. It focuses on the integration of margmealiyouth or young delinquents into the
mainstream of social life and the minimization ofrhal legal intervention. Juvenile

delinquents have to be treated bearing in minddhdédiren are different from adults and

the juvenile justice system should reflect theskedinces. Recognising that young
people may be less culpable than adults and moenalnte to change, the society has
responsibility to protect children and create atesys whose central tenets are not
punishment and retribution, but protection, treatmend rehabilitatioA*® The

participatory model tries to remedy the weaknes$eglfare and justice models.

The problem with welfare and justice models is tthet welfare model is based upon
notions of economic and social justice through &tptanning and Welfare, with
administrators making the main decisions. Justicelehis based on the concept of
legality, the role of law, due process, and thefgssional lawyers making the main
decisions. The resolution of this problem with eggo these two models is essential for
the proper development of a mechanism to contrdl@ntect juvenile delinquents. The
participatory model resolves this problem becausenile justice can more meaningfully
take place at the macro level, with greater pgitton of citizens in resolving or
containing conflicts at the local level with a nmmim intervention of the centralized

power structures of the modern Stéte.

Z51bid, S. 118 (3).
23 steinberg, L., “Juveniles on Trial: MacArthur Foation Study Calls Competency into Question.”
Journal of Criminal JusticeVol. 18, Issue 3, 2003, pp. 20-25.
%7 Gupta, M., “A Study on the Identification of Comiing Challenges that Impede the Effective
Implementation of Juvenile Justice System in IridiBhesis Submitted in Partial-fulfillment of the
Requirements for the Award of PhD, Gauhati Uniugrs2014, (unpublished).
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It was pointed out earlier that juvenile justice dats in different countries have
combined the characteristics of various modelsvtve models to suit their own needs.
Participatory model exists in industrialized cowedrsuch as Japan and is applied to
juvenile and youthful delinquents in the developicmuntries™® Like most of other
juvenile justice systems, the juvenile justice sgsiof Tanzania too cannot be described
entirely in terms of one of these models but raiheterms of a combination of them,
with features from the welfare, justice, modifiagstice, participatory, restorative and
crime control models. The strength of participatonpdel is that it encourages the
involvement of citizens and agencies outside then&b legal arena. The Law of Child
Act, 2009 of Tanzania contains the provisions tiefiect some features of the juvenile

justice models discussed in this chapter.

However, the implementation of the Law of the Chilct, 2009 depends on other laws
and regulations, such as the criminal laws, criinpracedure laws, marriage law, civil
laws, et cetera For instance, some principles have been providedhe protection of
juvenile delinquents in the criminal proceedingsit bhey are missing in criminal
procedure laws. There are provisions which reqthesjuvenile suspects to be detained
separately from adult suspects during pre-triataligbns, the provisions that prohibit the
disclosure of information on juvenile suspects acdused juveniles by print or other
media before a final judgment has been matlegtera The Law of the Child Act, 2009

provides that,

A person shall not publish any information or a foigoaph that may lead
to the identification of a child in any matter befdhe court except with
the permission of the cou®® Any person who publishes any information
or photograph contrary to this section commits &enge and upon
conviction shall be liable to a fine of not lesarthtwo million shillings
and not more than fifteen million shillings or tmprisonment for a term
not exceeding three years or to both.

238 bid, p. 3.
2393 33 (1), Law of the Child Act, 2009, [Cap. 13].
2%1pbid, S. 33 (2).
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All these provisions are consistent with the Unidations Convention on the Rights of
the Child, 1989 and other international instruments the handling of juvenile
delinquents. Nevertheless, the problem with thelempentation is that there are no
specific procedures available for complaint meckasi, for filing a lawsuit in order to
appeal against violations; and there are not amyirwal or administrative sanctions made
known to the victims of possible violations. No easave been reported to be brought
before the courts during the seven years of the aathe Child Act, 2009’s operation
challenging the violations of children delinquemnights stipulated in this legislation.

As there is no country’s juvenile justice systerattis absolutely perfect, the researcher
argues that regardless of the juvenile justice hed®loyed in any particular country,
the focus should always be on the implementatiath@frovisions of the United Nations
Convention on the Rights of the Child, 1989 regagdihe protection of juvenile
delinquents’ rights. This in turn will result in Wiag in place the children’s rights
oriented juvenile justice systems world-wide; ref@ss of the names by which such
models may be called. Most of the models presentethis chapter indicated that
juvenile delinquents are one of the most vulnergpteips which need special treatment

and protection of their legal rights throughout jiligtice processes.

This study adopts all the propositions and featwkshe discussed juvenile justice
models with emphasis on the idea that juvenilendeients are vulnerable and prone to
the violation of their human rights when in detens. It can be argued that an accused
person in the custodyf the State is not only physically restrained &lso, by virtue of
restriction of liberty, has a diminished capacity withstand the influences of others.
Custody imports a relationship of dependency bexthes prisoner cannot walk away and
he relies upon his or her jailers for the basicessities of life?** The child, like everyone
else, is also entitled to the basic rights applymghe administration of criminal justice,
such as the rule against arbitrary arrest, the ipitadn of detention without trial,

protection against violence, freedom from tortuceuel, inhuman and degrading

241 kapoor, K., and Kapila, Ssupranote 23.
64



treatment or punishmeft? Apart from these general protections, juvenilérdplents are
also entitled to the right to be separated fromitachiminals in detentions, right to be
detained for the shortest appropriate period oéfinght to free legal assistance and the
right to rehabilitation and reintegration progransme the detentions. Essentially, it is
apparent that due to their age, juvenile delingaiemé vulnerable to abuse and neglect
and they need special protection against such tthr@ais makes it imperative that a
child who comes in contact with the criminal justgystem has to be protected more than
adult offenders due to the former’s vulnerabilidgotential to change from a criminal

to the law-abiding citizens.

%42 yan, J., “International Standards for the Protecdf Children’s Rights: American and South African
Dimensions.”Buffalo Human Rights Law RevigWol. 15, 2009, pp. 81-108.
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CHAPTER 3

3. INTERNATIONAL STANDARDS APPLICABLE TO JUVENILE
DELINQUENTS AND STATUS OF INTERNATIONAL LAW WITHIN
TANZANIAN LEGAL SYSTEM
In the previous chapter, a discussion on Tanzgoienile justice system was presented
and juvenile justice models were analysed with ewto seeing the way they affect
treatment of juvenile delinquents. Moreover, thecdssion aimed at identifying the
appropriate model of juvenile justice for Tanzatmaenhance an effective protection of
juvenile delinquents’ rights. The analysis indicatdhat no country’s juvenile justice
system is absolutely perfect. Tanzania, like mdgdhe States, applies a blended model
consisting of two or more models of juvenile justi@he researcher has argued that there
is no single model which fits the Tanzania’s cirastamces. Thus, the appropriate model
of juvenile justice for Tanzania should be one Whattains the children’s rights-oriented
juvenile justice system, focusing on the implemgata of the United Nations
Convention on the Rights of the Child.

This chapter examines the application of intermatidaw within Tanzanian legal system.
It also analyses the international standards orenie delinquents. In doing so,

international and African regional instruments &aille to juvenile delinquents are
discussed to lay a foundation for assessment atdraan compliance with the standards
enshrined therein. International standards discl$s®e are those derived from the
conventional and soft laws. In international lawntext, conventional law refers to the
agreements between States or between States anthiidnal organisations operating in
the field of international law, while soft law cageall non—binding principles, rules and
guidelines contained in various international teadi®pted by the States or international
organisation$?® The later, though not binding, are helpful in thisrk as they usually

inform a State’s conduct, and with time and Stafasictice, they can evolve into

international customary lafi* International customary law means general practice

243 pugard, J., “International Law: A South AfricanrBeective, ¥ ed.” Kenwyn: Juta & Co. Ltd, 2011,
p.25.
244 bid.
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accepted as la#/® Thus, soft laws are not treaties, but they elakonaeful guides as to
the protection of juvenile delinquents’ rights. THevel of implementation of

international standards discussed in this part ssessed in chapter five which is
concerned with the discussion of research findings.

Generally, the international legal framework ongowWe delinquents’ rights is in top-
down approach from the global, regional and sulmrey levels to the national levef
At the national level, it is where children expeaie the life and are supposed to enjoy all
their rights. However, the way States perceive iammement children’s rights generally
may not reflect the reality of those rights as wfped in various international and
regional instruments. The general comments andludimg observations of the United
Nations Committee on the Rights of the Child, aridc&n Committee of Experts on the
Rights and Welfare of the Child have been refetedThis is important since these
Committees are the bodies which have mandate tmqiey protect and monitor the
implementation of the Convention on the Rightshaf Child and the African Charter on
the Rights and Welfare of the Chfdf.

3.1 The Application of International Law in Tanzania

Protection of juvenile delinquents’ rights is alidey two prominent theories that offer
explanations about the relationship between intemnal law and municipal law, namely,
monism and dualism theories. According to monigrternational law and municipal law
are mutually complementary aspects of one systemavefin general. But to dualism,
international law and municipal law represent tvmtirely distinct legal systems of law
with international law having an intrinsically dgffent character from that of municipal
law. Tanzania's legal system is based on Englishmoan law which follows dualist

system as opposed to monist system. In monistregsteatified international treaties or

245 Art. 38 (1) (b), the Statute of the Internatio@alurt of Justice, 1946. A good example of soft lakich
has acquired international customary law stattisaédJniversal Declaration of Human Rights, 1948.

246 vandenhole, W.et al, Eds, “International Handbook of Children’s Righisudies.” New York:
Routledge, 2015, p. 122.

247 SeeArt. 43 (1), United Nations Convention on the Rigbf the Child, 1989 and Art. 32, the African
Charter on the Rights and Welfare of the Child,d@99
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conventions can be enforced directly in nationairtsy but in dualist systems, apart from
being ratified, treaties cannot be enforced uhglythave been incorporated into national
law.?*® This position was affirmed by the then Court ofp&pl for Eastern Africa in the
case ofEast African Community v. Repubff® where it was expressly decided that the
provisions of a treaty entered into by the Govemim@o not become part of the
municipal law save in so far as they are made sydaws of that country. In Tanzania,
conventions and treaties are incorporated via natitegislatiort>° which may be done
directly, where the whole of an instrument is addpin a single national law or in a

piecemeal through a number of separate subjectfgp&cts and amendments.

The common law, doctrines of equity and the statofegeneral application which were
in force in England on 22 July 1920, are applicable in Tanzania, subjecthiir
conformity with local circumstancés! The Constitution vests in the State’s authorities,
the responsibility to ensure that in dischargingirttduties, human dignity and other
human rights are respected, cherished, presernddmreld in accordance with the spirit
of the Universal Declaration of Human Rights, 18%8As stated earlier, the Constitution
does not contain specific provisions relating toejile delinquents, but legislations
enacted pursuant to the Constitution make provssfonjuveniles’ rights. The redress for
violation of human rights in Tanzania is soughtcourt through the Basic Rights and
Duties Enforcement Act, 19943

Moreover, other non-human rights procedures suamdsr the Criminal Procedure Act,
1985 and other laws may be invoked to obtain apatgplegal remedies. Sometimes the
courts in Tanzania use international and regior@iventions on human rights in

interpreting the Bill of Rights. For example, iretbase of th®PP v. Ally Haji Ahmed

28 Geary, P., “CRC in Court: The Case Law of the Gorion on the Rights of the Child.” London: Child
Rights International Network, 2012, p.5.
2491970] E.A. 457.
#0This is pursuant to Article 63 (3) (d) and (e) loé iConstitution of United Republic of Tanzania, 197
15 2 (3), the Judicature and Application of Laws,ACap. 358 R.E. 2002].
2 Art, 9 (), the Constitution of United Republic ©&nzania, 1977.
#3[Cap. 3 R.E. 2002].
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and otherg>* the Court of Appeal invoked the provisions of theiversal Declaration of
Human Rights, 1948 for guidance in the applicatod interpretation of the Tanzanian
Bill of Rights. The contentious issue before theu@avas whether the High Court of
Tanzania when sitting in its ordinary capacity hassdiction to grant bail pending trial
to persons accused of economic crimes under Ecanand Organised Crime Control
Act, 1984%*° The DPP was of the view that the Act vitiates jimésdiction of the High
Court. The Court of Appeal was, however, awarehefossibility of bail being granted
by the High Court sitting as an Economic Crimes €adter formal charges had been
filed against the accused persons. The Court okAppbserved that such differences of
practice would violate the basic principle of edyabefore the law as stipulated under
Article 13 of the Constitution, particularly whenterpreted in light of the relevant
provisions of the Universal Declaration of HumargiiRs, 1948. The Court of Appeal
relied on Article 9 (f) of the Constitution on Fuardental Objectives and Directive
Principles of State Policy. Although the Fundamk@iajectives and Directive Principles
of State Policy are not enforceable in a court af las per Article 7 (2) of the
Constitution, still under Article 7 (1) of the Caditgtion, all organs of state including the

judiciary are required to take cognizance of isefe and apply all its provisiof&.

3.2 Universal Declaration of Human Rights, 1948
The entire framework for the protection of childeenghts is viewed in the context of

human rights as embodied in the Universal Declamatif Human Rights, 19487 The
Universal Declaration of Human Rights, 1948 prosideworld-wide understanding of
human rights obligations undertaken by all the &bhiNations Member States. Although
the Universal Declaration of Human Rights, 1948sdoet address children’s specific
issues, in particular juvenile delinquents, it @m$é some provisions relating to the basic

procedural safeguards in the criminal justice galherSome of the safeguards are the

24 Criminal Appeal No. 44 of 1985, Court of AppealTainzania at Dar es Salaam, (unreported).
#3ICap. 200 R.E. 2002].
256 Also See Kabudi, J.,“The Judiciary and Human Rights in Tanzania: Doioesgtpplication of
International Human Rights NormsJpurnal of Law and Politics in Africa, Asia andtlrtaAmerica Vol.
24, No. 3,1991, pp. 271-281, at p. 278.
%7 United Nations General Assembly Resolution 2171 ¢f 10™ December, 1948.
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right to be free from torture, arbitrary arresttesgion and exile, presumption of

innocence, and the right to security of personmmccy?>®

The significance of the Universal Declaration ofrkn Rights, 1948 is that although it
is not legally binding, it has been adopted in as linfluenced most of the national
Constitutions since 1948° The Universal Declaration of Human Rights, 1948 Ao
served as the foundation for numerous treatiespmedtlaws, as well as the institutions
protecting and promoting human rights globally. @m&rument that has its roots in the
Universal Declaration of Human Rights, 1948 is ltiternational Covenant on Civil and
Political Rights, 1966.

The provisions of these texts are incorporatedhéenGonstitution of the United Republic
of Tanzania in the form of Bill of Righf8® As stated earlier, the Courts in Tanzania use
international instruments to interpret the Bill Rights. For exampleyiwalusanya, J,
(as he then was), once advised that in interpretiegConstitution, courts should take
into account the provisions of the Universal Deaian of Human Rights, 1948 and
other treaties which Tanzania has ratiflelin the case ofChristopher Mtikila v.
Attorney Generaf®® it was stated that the international conventionstibe taken into
account in interpreting, not only our Constitutiout also other lawsince Tanzania does
not exist in isolation, it is part of a comitf nations. In fact, the whole of the Bill of
Rights was adopted frothe rights promulgated in the Universal DeclaratdrHuman
Rights?®?

Z8Art.5, 9, 10 and 11, the Universal Declaratiomoiman Rights, 1948.
259 Komal, H., “Proceedings of thé*3nternational Conference on Global Business, Ecdacsnfinance
and Social Sciences,” held on"™.21% December, 2014, Mumbai.
260 Tanzania incorporated the Bill of Rights in its Gbtution in 1984.Seethe 8" Constitutional
Amendment Act, No. 15 of 1984.
%1 Ephrahim v. Pastory and Anothef?C) Civil Appeal No. 70 of 1989, High Court of Tzmia at
Mwanza, Reported in [1990] LRC 757.
#212006] TLR 279.
263 Kabudi, J.supranote 254.
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3.3 Juvenile Delinquents’ Rights under the UN Convdion on the Rights of the
Child, 1989

The United Nations Convention on the Rights of €laild, 1989°* provides for an
international framework for the protection of chéd's rights generally. It consists of a
comprehensive list of the legally binding obligatsotowards children that State parties
are required to implement. Up to November, 201l7Uaited Nations member States
were parties to the United Nations Convention an Rights of the Child, 1989 except
the United States of Amerié& Tanzania became party to this Convention of Jine,
1991%%° The Convention provides that in all actions coniey children, the best
interests of the child should be a primary consitien?®’ Although the ‘best interest of
the child’ principle has attracted attention of rarous authors, most of them have
avoided defining what these best interests argpagierred to highlight what is not in the
best interest of the chif® One of the authors has defined it as the leastnusital

alternative to be adopted in cases involving ckités placemerf®®

The United Nations Convention on the Rights of @eld, 1989 is also not clear in this
point as it only indicates the measures that havbet taken by States to ensure best
interests of the chilé’® Kaime opines that since the list of factors conmagfor the core

of the child’s best interests is almost endless\aitidvary depending on each particular
factual situation, Article 3 of the United Natio@®nvention on the Rights of the Child

requires and indeed demands that careful and olgeetssessment of the child’s

264 United Nations General Assembly Resolution 44/2805, November 1989.
%5 United Nations Treaty Collection: United Nationsr@ention on the Rights of the Child. Ratification
Status as at'6November, 2017.
259 |hid.
%7 Art. 3 (1), United Nations Convention on the Rigbf the Child, 1989.
8 seefor instance, Freeman, M., “The Best InterestthefChild? Is the Best Interests of the Child i@ th
Best Interests of Children?ternational Journal of Law, Policy and the Familol. 11, Issue 3, 1997,
pp. 360-388, Breen, C., “The Standard of the Baestrésts of the Child: A Western Tradition in
International and Comparative Law.” The Hague:IBriNijhoff, 2002 and Freeman, M., “A Commentary
on the United Nations Convention on the Rightshaf Child, Article 3: The Best Interests of the @Hil
The Hague: Brill - Nijhoff, 2007.
29 Goldstein, J.et al “Before the Best Interests of the Child.” New XoMacMillan Publishing Co.,
1986, p. 21.
20 Art. 3 (2) and (3), United Nations Convention be Rights of the Child, 1989.

71



competing needs are madé Taking the best interests and welfare principtEgether,
they may be construed as a consideration of a’shiideds in all aspects of life,
including during justice processes. In the Nubiaset’? the African Committee of
Experts on the Rights and Welfare of the Child atered the procedural technicalities
which were taking place in the High Court of Keny@ncerning Children’s case and
stated that it cannot be in the best interesthefchild to delay the judicial process in

order to fulfill the formalistic legal procedurés.

In Tanzania, ‘the best interests of the child’ pire was considered in the case of
Elizabeth Mohamed v. Adolf John Mag&8avhere the contentious issue was whether
children born out of wedlock have a right to inhémom the deceased father’'s estate. It
was decided that since the deceased was the dmtladical father of those children,
they were entitled to inherit from his estate. Tuoart stated that depriving children’s
reasonable enjoyment of the estate of their fathehe ground that they were born out of
wedlock, cannot be in their best interests as reduby Article 3 of the United Nations
Convention on the Rights of the Child, 1989 andtiSes 3 and 10 of the Law of the
Child Act, 2009. The United Nations Committee oa Rights of the Child had expressed
its concern that the right of the child to have trisher best interests taken as a primary
consideration is not incorporated in policies amdgpammes concerning children in
Tanzania and therefore, this right is not adequadpblied or interpreted by legislative

bodies?’®

The administration of juvenile justice is dealthwitnder Articles 37 and 40 of the United
Nations Convention on the Rights of the Child, 1988e Convention provides that the

2’1 Kaime, T., “Protection of Refugee Children undez tAfrican Human Rights System: Finding Durable
Solutions in International Law,” in Sloth-Nielsed,, (Ed), Children’s Rights in Africa: a Legal
PerspectiveAldershot: Ashgate Publishing Ltd, 2008, pp. 188,18 p. 186.
272 Institute for Human Rights and Development in Aframd Open Society Justice Initiative (on behalf of
Children of Nubian Descent in Kenya) v. the Govemnimof KenyaDecision No. 002/Com/002/2009,
,Zb;grican Committee of Experts on the Rights and \&lifof the Child, judgment of #March, 2011.

Ibid, p. 6.
27412016] TLS Reports, 174.
27> Committee on the Rights of the Child, “Concludi@bservations on the combined third to fifth Periodi
Reports of the United Republic of Tanzania,” d&@8dvliarch, 2015, para. 27.
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arrest, detention or imprisonment of a child shooédused only as a measure of last
resort and for the shortest appropriate periotheé £’ The term “shall be” as used in the
creation of the juveniles’ right to be detained floe shortest period, is a legal phrase of
special strength, which leaves no leeway for Spmteies’ discretiof!’ Accordingly,
State parties are under strict legal obligatiorunalertake necessary measures to fully
implement this right for all children restrained detentions. This obligation restricts
detention of juveniles in two ways, the frequenayr{easure of last resort) and time (for
the shortest appropriate period). The rationate Isnit detention of juvenile delinquents

in terms of its necessity and tiMm@.

The Convention imposes a clear legal obligatiorState parties to recognize the right of
juvenile delinquents to be detained for the shoppesiod and ensure the enjoyment of
this right by the detained juvenile delinquents.eThoncern is however on the
interpretation of the phrase “the shortest appetprperiod of time.” From the drafting
history of this Convention, it is said that the sea for referring to the ‘shortest
appropriate period of time’ was to encourage judgesconsider the use of other
educational or correctional measures than deponatf liberty and to ensure that
custodial measures would only be used as a measlast resort’® In the researcher’s
view, the way this phrase has featured in the driations Convention on the Rights of
the Child, does not reflect such intention. Thevmion refers to a child who is already
deprived of liberty; there is no more room for ttumsideration of alternative measures to

detention.

Moreover, a good number of long period detentidngieenile delinquents occur before
full trial by the courts. At the time the judge eiaters whether or not to use custodial

measures, the child has already over-stayed ipridteial detention facility and most of

278 Art. 37 (b), the United Nations Convention on Rights of the Child, 1989.
2’7 United Nations Committee on the Rights of the GHiGeneral Comment No. 12 (2009): Right of the
Child to be Heard,” % July, 2009 CRC/C/GC/12, para. 19.
278 Commentary to Rule 91.1 Beijing Rules, 1985.
29 Manco, E., “Detention of the Child in the Light bifternational Law: A Commentary on Article 37 of
the United Nations Convention on the Rights of @ld, 1989.”Amsterdam Law Forumyol. 7, Issue 1,
2015, pp. 55-75.
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his rights as a child would have already been t@olaHaving no specific time frame to
regulate the duration for pretrial and post trigteshtion of juvenile delinquents, the
phrase is capable of a wide interpretation and ebysState authorities to the detriment
of detained juveniles. Like most of States’ natiotriminal laws and proceduré® the
United Nations Convention on the Rights of the §hil989 would have set a maximum
duration beyond which the juvenile delinquent i$ supposed to be held in the detention
except where the best interest principle requires T&his would not result in the
miscarriage of justice since in most cases; jueedilinquents are detained for long
periods due to the delayed investigation of thaises by States’ authorities. In such
situations, the benefit has to be given to theidethjuvenile delinquents due to many
reasons including the equity principle which stateg Commodum Ex Injuria Sua Nemo
Habere Debet meaning, a wrongdoer, should not be enabled ly ta take any

advantage from his actioR%-

As regards the treatment of juvenile delinqueittss said that no one truly knows a
nation until one has been inside its j&fSA nation should not be judged by how it treats
its highest citizens, but its lowest orféSLikewise, on this aspect, the United Nations
Convention on the Rights of the Child, 1989 stétes:

Every child deprived of liberty shall be treatediwihumanity and respect
for the inherent dignity of the human person, and manner which takes
into account the needs of persons of his or her bugparticular, every

child deprived of liberty shall be separated fromuleés unless it is

considered in the child's best interest not toaarsd shall have the right
to maintain contact with his or her family througbrrespondence and
visits, save in exceptional circumstané¥s.

20 For example, under S. 32 (1) of Tanzanian Crimitralcedure Act, 1985, once the accused person has
been arrested by a police officer, he must be ta&erourt within 24 hours. Also under S. 225 (4)thod
same Act, the court is not permitted to adjourndase for more than sixty days while the accusesope
is in remand custody. There are some exceptiotisdaule.
%l Garner, B.supranote 22, p. 1848.
%82 Mandela, N., “Long Walk to Freedom: The Autobiogmmf Nelson Mandela.l.ondon: Little, Brown
and Co., 1994.
283 |bid.
24 Art. 37 (c), United Nations Convention on the Righbf the Child, 1989.
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The rationale for the above quoted provision isrieure that juvenile delinquents are not
subjected to any hardship or constraint other thah resulting from the deprivation of
liberty which by itself makes them vulnerabl€he provision imposes two strict
obligations upon State parties; namely, to sepachtleiren in detentions from adult
offenders, and to guarantee to them the right tent@ia contact with family. The
problematic part of this provision is the clausavis in exceptional circumstances” which
may act as a defence to deviating State partigghbacircumstances did not permit the
child to enjoy the right to maintain contact witietfamily. Instead of leaving it open-
ended for every State party to interpret as it deéinthe Convention should have ended
in imposing the obligation upon States or list tireumstances that may be acceptable as
hindering juvenile delinquents from contacting thigimily. This would minimise the
States’ varied practices on this aspect.

The Convention provides further that every chilgriesd of his or her liberty shall have
the right to prompt access to legal and other gpmate assistance, as well as the right to
challenge the legality of the deprivation of hishar liberty before the court or other
competent, independent and impartial authority, Bnd prompt decision on any such
action®® The researcher is of the opinion that the chitidjkt to challenge the legality of
the deprivation of liberty is heavily dependent mgus right to free legal assistance and
representation. It is inconceivable that a perselovb 18 years and who is in detention
can successfully challenge the legality of deproratof liberty before a competent

authority without legal assistance and represemntati

The State parties are obliged to recognize the nglevery child alleged as, accused of,
or recognized as having infringed the penal lawddreated in a manner consistent with
the promotion of the child's sense of dignity andrttv, which reinforces the child's
respect for the human rights and fundamental freedb others and which takes into
account the child's age and the desirability ofypyting the child's reintegration and the

23 |bid, Art. 37 (d).
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child's assuming a constructive role in socf&fyTo implement the provisions of the
United Nations Convention on the Rights of the @hil989, State parties are required to
promote the enactment of laws, establishment ofq@ores, authorities and institutions
specifically applicable to children alleged as, usad of, or recognized as having
infringed the penal laws. This provision is implgdncouraging the State parties to

establish separate juvenile justice systems folirdewith juvenile delinquents.

In addition, States are required to have a varmétglispositions such as care, guidance
and supervision orders, counseling, probation,efostre, education and vocational
training programmes for children in detentiGRsThese provisions aim at ensuring the
availability of programmes in the detentions sot@asprepare detained juveniles for
reintegration in the society after their releas@wiver, the obligation vested in the
States has been just a promotional one. Stateepadie directed to promote the
establishment of separate juvenile justice systentbeir jurisdictions, but no specific
obligation has been imposed on States to ensutethibae systems and programs are
established and functioning. The States’ obligatiothis aspect is a secondary one since
before a particular right is promoted, it must beated and recognised. Some States such
as Tanzania have interpreted this provision to m&stting aside a special court for

children who are in conflict with the laff®

The Law of the Child Act, 2009 does not describecpdures of arrest, search or
investigation of crimes alleged to be committedalshild, which are different from those
provided in the Criminal Procedure Act, 1988 Legally, having a separate juvenile
justice system and having a special court for jueedelinquents are completely two
different things. While the latter means the ordyneourt sitting as a juvenile court in

special sessions, the former means having professi@and staff working in the juvenile

286 |bid, Art. 40 (1).

27 pid, Art. 40 (3) and (4).

#8.5eeNational Organisation for Legal Assistansapranote 109, p. 16.

289 geeRule 22, the Law of the Child, (Juvenile Courtd&dure) Rules, G.N. No. 182 of 2®lay, 2016.
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institutions, judges, lawyers and social workerthvgpecial training in the field of legal,

psychological and fundamental rights of the chAift.

To ensure the progress made by the State partesrds the implementation of this
Convention and to achieve the realization of Statédigations, the United Nations
Committee on the Rights of the Child is establishader Article 43 of the Convention
and its jurisdiction is recognised by the Statdipar State parties are required to submit
to the Committee, through the Secretary-Generalhef United Nations, the country
reports on the measures they have adopted to §ieet €0 the rights recognized in the

Convention and the progress made on the enjoyni¢hose rights by the childrefi®

In 2007, the United Nations Committee on the Rigiftshe Child observed that many
States still had a long way to go in achieving fdimpliance with this Convention,
especially in the areas of procedural rights, dguelent and implementation of measures
for dealing with children in conflict with the lawvithout resorting to judicial
proceedings, and the use of deprivation of libertly as a measure of last resoftln
the light of its general comment No. 10 (2007) aiidzen’s rights in juvenile justice, in
2015, the Committee urged Tanzania to bring it®efite justice system fully into line

with the Convention on the Rights of the Child aler relevant standard®

In particular, the Committee was concerned aboaifdabk of adequate legal aid services
for children in conflict with the law, insufficiemumber of professionals with specialized
training on juvenile justice, lack of appropriatetehtion facilities for juveniles, long

duration of detention of children, in most casesadult prisons, the use of corporal
punishment as a judicial sanction, cases of idtreent of children in police custody and

physical or sexual abuse of children in pristtisThese concerns were raised in 2007,

290 save the Children U.Ksupranote 156, p. 7.
29IArt, 44 (1), United Nations Convention on the Righf the Child, 1989.
292 ynited Nations Committee on the Rights of the Gfslipranote 45, para. 1.
293 Committee on the Rights of the Child, “Concludi@bservations on the combined third to fifth Periodi
Reports of the United Republic of Tanzania,” d&@8dviarch, 2015, para. 73.
294 |bid, para. 72.
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repeated in 2015, yet at the time of conducting gtudy in 2017, the Committee’s

recommendations were not fully complied with.

3.4 Rights of Juvenile Delinquents under the Beijig Rules, 1985
In 1985, the United Nations General Assembly adbfite Standard Minimum Rules for

the Administration of Juvenile Justie&€,commonly known as ‘the Beijing Rules’. These
rules provide that detention of a juvenile pending should be used only as a measure
of last resort and for the shortest possible penbdime?®® The rules stipulate that
juveniles under detention must be kept separatm famlults, throughout the justice
process; they must have the right to be representeal legal adviser or apply for free
legal aid where there is provision for such aidttie country?®” While in custody,
juveniles are required to receive care, protecsiod all necessary individual assistance-
social, educational, vocational, psychological ametlical that they may require in view

of their age, sex and personalfity.

Despite the use of the word ‘shall’ which impligsabligation, these Rules have used the
language which gives a leeway in conferring dutbethe State parties. This is evidenced
by the phrases such as “...the shortest possiblegefitime.” These phrases raise the
guestion as to what is the exact duration for wiaghvenile is required to be detained.
Having no specific time frame, the primary objeetiof ensuring that juvenile
delinquents are tried expeditiously to shortenrtderation of detention, is not reflected
in the Rules because without time restriction, Whicer time that the trial will take may
be regarded as the shortest possible time in thgtcplar situation. The researcher
understands that the Rules avoided setting a $peicife limit so as to accommodate
State parties’ variations based on local circuntanbut being the minimum standard
Rules, they could have provided a reasonable stotime restriction that would be

applied internationally.

2% Resolution 40/33 of 20November, 1985.
2% Rule 13.1, Beijing Rules, 1985.

297 bid, Rule 15.1.

29 pid, Rule 13.4, 13.5 and 15.1.
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While juvenile delinquents are entitled to freedegepresentation as of a right, the Rules
confer no serious obligation on any person ortatin from whom/which such right can
be enjoyed or claimed. By providing that juveniidquents will enjoy this right if there
is any available in the country, the State pantiey not feel compelled to establish free
legal aid schemes for juvenile delinquents. Thiy in@ the reason why, to date, there is
no Government-funded free legal aid provision favenile delinquents in numerous
State Parties to the Beijing Rules including Tamal Lacking free legal assistance and
representation makes it almost impossible for cérdn conflict with the law to realise

their rights as guaranteed in various internatiéegél instruments.

Commentary to Rule 13.5 of the Beijing Rules statest juveniles under detention
pending trial are entitled to all the rights andantees of the Standard Minimum Rules
for the Treatment of Prisoners as well as the i@gonal Covenant on Civil and Political
Rights, 1966. It is well known that prisoners da lose all of their human rights simply
because they are incarcerated, they are supposestaio all rights enjoyed by free
citizens except those lost necessarily as an intideconfinement3*° Non-compliance
with the international standards for protectionpoisoners generally and juveniles in

particular, makes this assertion more theorettcah fpractical.

3.5 UN Rules for Protection of Juveniles Deprivedfdheir Liberty, 1990
These Rules weradopted by the United Nations General Assembly980£%* They

elaborate the norms contained in the United Nati®Gonavention on the Rights of the
Child, 1989, especially those governing the depiovaof liberty of the persons below
the age of 18 years. The Rules establish the mmirstandards accepted by the United
Nations for the protection of juveniles deprivedtéir liberty in all forms, consistent

with human rights, fundamental freedoms and withview to counteracting the

29 Tanzania Child Rights Forum, “Civil Society Orgsations’ Alternative Report on Tanzania's
Implementation of the United Nations Convention tbe Rights of the Child, 1989.” Dar es Salaam:
Tanzania Child Rights Forum, 2014, p. 41.

300 Also SeeCharles Shobhraj v. Supdt. Central Jail, TihAIR (1978) SC 1515.

%01 Resolution 45/113 of f4December 1990.
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detrimental effects of all types of detention aoddstering integration in the socief}.
The term ‘deprivation of liberty’ in these Rulesrexjuired to be construed in the widest
meaning possible. The Rules adopt an expansivaitiefi of detention as ‘any form of
detention or imprisonment or the placement of a@ern a public or private custodial
setting from which this person is not permittedetave at will**®

Among the minimum standards addressed in thesesRnéethe rights and guarantees of
juveniles in the detentions, the management ofndiete facilities, the conditions of
accommodation at detention facilities, and the gdsuupon which juveniles can be
detained. The Rules provide that juveniles whodatined waiting for trial have to be
presumed innocent and be treated as Stchhere should be efforts to apply alternative
measures to detention and when detention is useeénije courts and investigative
bodies must give the highest priority to the mogieglitious processing of such cases to
ensure the shortest possible duration of deterffoduvenile detainees waiting for trial
are supposed to be separated from convicted orteshanconditions under which they
are detained must permit juveniles’ right to legalunsel, free legal aid, regular

communication with their legal advisers and famffy/.

Concerning detained juveniles, the Rules requiter alia, that in detentions, there
should be programmes feducation, vocational training and wdfk.Every juvenile of
compulsory school age has the right to educatictiedto his or her needs aathilities
which is designed to prepare him or her to retorthé society. Such education has to be
providedoutside the detention facility in the community sals wherever possible and,
in any case, by qualifieteachers through programmes integrated with thecatoiun

%92 Flynn, M., “Statement to the Working Group on tHee of Mercenaries Panel on Private Military
Security Companies in Places of Deprivation of Hippeand their Impact on Human Rights.” Geneva:
Global Detention Project, 2017, p. 2.
393 Rule 11 (b), United Nations Rules for the Protattid Juveniles Deprived of their Liberty, 1990.
%% |bid Rule 17.
3% bid.
3% |bid, Rule 18 (a).
%7 bid, Rule 38.
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system of the country so that aftetease, juveniles may continue their educatiohauit
difficulty. 3%

With regard to the condition of detentions, thendtds cut across the globe and they are
relatively similar. For example, the Inter-Americ@ourt of Human Rights once stated
that all persons detained have the right to livgpiison conditions that are in keeping
with their dignity>® In respect of children deprived of their libertpdathus in the
custody of the State, the Court held that the Stafeligations include that of providing
the detained children with health care and educaso as to ensure to them that their
detention will not destroy their life plans. In thase of the right to human treatment of a
child deprived of his or her liberty, the Stateldigations are intimately related to quality
of life. The standard applied to classify treatmentpunishment as cruel, inhuman or
degrading must be higher in the case of childfén.

The United Nations Rules for the Protection of Juies Deprived of their Liberty, 1990
provide further that where appropriate, States lshowcorporate these Rules into their
legislation or amend it accordingly and provideeefive remedies for their breach,
including compensation when injuries are inflicted juveniles’™* States should also
monitor the application of these Rules in theirioval courts. Like other international
instruments on the protection of juvenile delingserthese Rules stipulate excellent
safeguards against the violation of rights of julemelinquents, but the Rules used
optional phrases like ‘where appropriate’, ‘excepexceptional circumstances,” ‘where
such aid is available’et cetera thus leading to the weak protection of the rigbts
juvenile deprived of their liberty by the Stateshensities.

The Rules recognise the importance of separatvenjies not only from adult offenders,

but also from the convicted juveniles. They alstroduce an important aspect of

%98 |hid

399 Juvenile Re-education Institute” v. Paragydgter-American Court of Human Rights, Judgmen2f
September, 2004, para. 151.

319bid, para.162.

311 Rule 7, the United Nations Rules for the Protectibduveniles Deprived of their Liberty, 1990.
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compensation to juvenile delinquents for the imgarcaused by a breach of the United
Nations Rules for the Protection of Juveniles Degtiof their Liberty, 1990. It is a well
known principle of the International Law that anglation of an international obligation
that has caused injury generates an obligatiordégeately redress the said injdtg.A
wrong doing party is usually under legal obligationredress the damage caused to the

injured party in an adequate form.

3.6 UN Standard Minimum Rules for Non-custodial Meaures, 1990
These Rules are commonly known as the Tokyo Raedldn-Custodial Measures and

they were adopted by the United Nations Generaéwdy in December, 1999° The
Tokyo Rules define ‘delinquents’ as all personsjetted to prosecution, trial or
execution of a sentence at all stages of the adtration of criminal justice irrespective
of whether they are suspected, accused or sentélfc@these Rules apply to all
delinquents without any discrimination on the grasiof race, colour, sex, age, language,
religion, political or other opinion, national ob@al origin, property, birth or other
status’'® The Rules provide that pre-trial detention shopédused as a means of last
resort in criminal proceedings, with due regardtfa investigation of the alleged offence

and for the protection of the society and the mict®

The Tokyo Rules provide explicitly under Rule 5.hatt where appropriate and
compatible with the legal system, the police, thespcution service or other agencies
dealing with criminal cases should be empoweredischarge the delinquent if they
consider that it is not necessary to proceed \kighctase for the protection of the society,
crime prevention or the promotion of the respecttfe law and the rights of victims.
The Tokyo Rules have introduced the notion of ejtdacial discharge of delinquents by
the prosecution so as to mitigate the detentioddiaps, but its essence was lost by the

inclusion of a clause ‘where appropriate and corbfgtwith the legal system.” The

*2 |nter-American Court of Human Rights, @émez-Paquiyauri Brothers v. Periudgment of 8 July
2004, para. 187.
%13 Resolution 45/110 of $4December 1990.
314 Rule 2.1, Tokyo Rules, 1990.
%1% |bid, Rule 2.2
%% bid, Rule 6.1.
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national legal systems are supposed to be desigmembnform to the international

standards, not vice versa. As such, the Rules exgpected to urge the United Nations
member States to reform their national legal systemas to marry with the Tokyo Rules
for Non-Custodial Measures, 1990. These Rules impusfirm obligation on the State
Parties. Each State wishing to depart from thisgakibn may simply contend that the
idea is not compatible with its legal system. Aatexdl earlier, these Rules apply to

delinquents generally, both at the pre-trial anst paal stage.

The Rules do not take into account the fact thatfitst step towards the protection of
juvenile delinquents’ rights is to avoid as far @sssible detaining them in custodies
because deprivation of liberty often affects thgopgment of other human rights apart
from the right to personal liberty. These Rules éhatherefore, disregarded the
vulnerability of children detained and their sp&ciights where non-custodial measures
are inappropriate and the detention is unavoiddblannot be questioned that children
are amongst the most vulnerable groups in any ocidey represent almost one-third
of the world’s population, and unless they are med with proper opportunities, the
opportunity of making them grow into responsiblézeins of tomorrow will slip out of
the hands of the present generaftthAn efficient juvenile justice system is expected t
facilitate children to become parents of the netiagation regardless of their delinquent
acts.

3.7 Vienna Guidelines for Action on Children in theCriminal Justice System, 1997
These Guidelines were recommended by the EconamiiGacial Council of the United

Nations in 1997'® They give directives on how to implement the piptes of the

United Nations Convention on the Rights of the €hil989 and other international
standards relating to the administration of juvenistice. The Guidelines require the
States to ensure that measures relating to paagision-making, leadership and reforms
are taken with the goal of ensuring that the pples and provisions of the United
Nations Convention on the Rights of the Child, 198%ited Nations standards and

317 Kabir, A., inSalil Bali v. Union of India & AnotheiWrit Petition No. 10 of 2013, at para. 41.
318 The United Nations Economic and Social CouncildReon 1997/30 of 2% July 1997.
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norms in juvenile justice are fully reflected irethnational and local legislation, policy
and practicé™ In implementing these Guidelines, States are @iteto establish child-
oriented juvenile justice systems that guaranteerigfhts of children, respect their age,
prevent violation of their rights, promote childi®rsense of dignity and their right to
participate in meaningful activities which contributo the society”° The Guidelines
insist that juveniles deprived of their liberty mie guaranteed a range of meaningful
activities and benefit from the programmes desigioeenable them to develop through
less restrictive regimes and prepare them for sel@ad reintegration into society.

The Vienna Guidelines emphasise that the aboveitaesi and measures are supposed to
promote the development of attitudes and skilld thil prevent re-offending by the
detained juvenile delinquents once released. Rexdof the age of criminal
responsibility as defined by the national legislati States are required to ensure that
children benefit from all their rights, as guaradeto them in the provisions of the
United Nations Convention on the Rights of the @hil989. These Guidelines are
commendable for providing the most effective anacpcal directives on how States can
use the existing international standards on théeption of juvenile delinquents’ rights.
The provisions of Rule 13 of these Guidelines dabheedeficiency of the United Nations
Convention on the Rights of the Child, 1989, tisatthe absence of the minimum age of
criminal responsibility. They provide that Statessnensure the enjoyment of juvenile
delinquents’ rights set out in the United Natiomen@ention on the Rights of the Child,

1989 notwithstanding the States’ disparities camogrthe age of criminal responsibility.

3.8 International Covenant on Civil and Political Rghts, 1966
The International Covenant on Civil and Politicagfis, 1966 is a multilateral tredty

which contains the binding commitments of Statatigmto respect the civil and political
rights of individuals including those of juvenileelthquents. It provides that accused
persons should, except in exceptional circumstanbessegregated from convicted

319 Rule 11(a), Guidelines for Action on Children iretCriminal Justice System, 1997.
320 ;
Ibid.
%21 United Nations General Assembly Resolution 2208XI1j of 16" December 1966. It came into force
on 239 March 1976 and Tanzania became a party 8hilihe, 1976.
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persons and be subject to separate treatment agieofp their status as unconvicted
persons’?? A suspect has the right to be presumed innoceiitpoved otherwise, while
the convict's innocence has already been contrdlitttrough a due process of law and
he is serving a lawful sentence. Even for the aded persons, the conditions of their
detention and treatment are not supposed to bé la@rdo cause more hardships than
their sentence as pronounced by the court. Theumsnt stipulates that children
delinquents must be segregated from adult offenderd be accorded treatment
appropriate to their age and legal st&fdd-or juveniles who are detained awaiting trial,
this Covenant requires that they should be brodghtadjudication as speedily as

possible®?*

As regards the detained juvenile delinquents, npoogection is needed compared with
adult offenders. By reason of their physical andvialeimmaturity, children need special
safeguards and care including the legal protectbrtheir rights before and after

birth3*Article 10 of the International Covenant on Civihda Political Rights which

addresses issues of the criminal justice, is dtaftanandatory terms by using the word
‘shall’ in vesting obligation on the State Parti@$ie rules of statutory interpretation
direct that where the word ‘shall’ is used in légfi®n, the concerned provision must be

implemented as it is, with no room for derogation.

However, the State’s obligation has been weakemethé same Article 10 of the
International Covenant on Civil and Political Righ1966 by using phrases like “except
in exceptional circumstances” and “as speedilyassible” in Article 10 (2). The Article
provides that accused persons shall, save in @mo@ptcircumstances, be segregated
from convicted persons and shall be subject to ragpdreatment appropriate to their
status as unconvicted persons. Further, accusedijayersons shall be separated from

adults and brought as speedily as possible fordazjtion. Article 10 (3) provides further

322 Art. 10 (2) (@), the International Covenant oniCawnd Political Rights, 1966.
23 1hid, Art. 10 (2) (b).
324 |bid, Art. 10 (3).
32> Mashamba, Csupranote 112, p. 156.
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that juvenile delinquents shall be segregated fimmlts and be accorded treatment

appropriate to their age and legal status.

Thus, the International Covenant on Civil and RaditRights, 1966 protects the rights of
prisoners and juvenile delinquents weakly since $tete Parties have avenues not to
comply with the Covenant, provided they can shoat the exceptional circumstances
existed which prevented them from compliance. Asre¢his no definition of what
constitutes the exceptional circumstances, thefigtixcuses will not end so as to justify
the States’ non-compliance with the Covenant. TiageSParties may also explain that a
certain situation occurred which made the speedl of juvenile delinquents not
possible. It is common for instance, to find thegnile delinquents being treated brutally,
not separated from adult prisoners, they are dedaiar long time without trial, and the

conditions of their detentions are devastating.

On inquiry as to why the State failed to fulfil§ international obligations on the juvenile
delinquents, resource availability acts as a defenoupled with loosely drafted
provisions providing for State parties’ obligatiol®r example, the Tanzanian Ministry
of Community Development, Gender and Children omgmrted that there was lack of
equipment and facilities for the administrationja¥enile justice in the country, hence
the failure to comply with the international stardfaon the mattet*®

3.9 UN Code of Conduct for Law Enforcement Officias, 1979
The Code of Conduct for Law Enforcement Officialasradopted by the United Nations

General Assembly in 1978’ It defines ‘law enforcement officials’ as all aféirs of the
law, whether appointed or elected, who exercise@gowers, especially the powers of
arrest or detentioff® This Code sets the standards which aim at eliimgehuman
rights abuses by law enforcement officials durihg arrest and in detention facilities.
Under Article 5, it providesnter alia, that no law enforcement official may inflict,

instigate or tolerate any act of torture or otheret; inhuman or degrading treatment or

326 United Republic of Tanzaniaupranote 110.
%27 Resolution 34/169 of #7December 1979.
328 Commentary (a), on Art. 1, the United Nations Coti€onduct for Law Enforcement Officials, 1979.
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punishment. The Code requires that the term ‘cinblyman or degrading treatment or
punishment’ should be interpreted widely so asxiered the protection against abuses,

whether physical or ment3l?

Although the Code does not address specific righgsivenile delinquents, it generally
recognises that detainees are naturally vulnerabl¢he reason that they are under the
control of law enforcement officials. Thereforegsle officials have a duty to protect
detainees from any violation of their rights byidty observing the procedures designed
to respect the inherent dignity of the human pefddmhere is a special relationship and
interaction of subordination between a person degdriof his liberty and the State.
Typically, the State can be rigorous in regulatvwhat the prisoner's rights and
obligations are, and determines what the circunestof the confinement will bB&* The
inmate is prevented from satisfying, on his owntaig basic needs that are essential if
one is to live with dignity. Given this unique retanship and interaction of subordination
between an inmate and the State, the latter mudertake a number of special
responsibilities and initiatives to ensure thatspes deprived of their liberty have the
conditions necessary to live with dignity and t@lele them to enjoy those rights whose

restriction is not a necessary consequence of degirivation of liberty’>?

3.10 UN Resolution on Human Rights in the Administation of Justice, in Particular
Juvenile Justice, 2011

This Resolution was adopted by the Human Rightsn€ibat its 18" session, on 23
September 2011. It provides that every child inflocinwith the law must be treated in a
manner consistent with his or her rights, dignitydaneeds, in accordance with the
international law and bearing in mind relevanting&ional standards on human rights in
the administration of justic&® The Resolution calls upon the State parties tdUthiéed

Nations Convention on the Rights of the Child, 1888@bide strictly by its principles and

329 |bid, Commentary (c), on Art. 5.
330 Office of the High Commissioner for Human RightBasic Standard No. 8: United Nations Law
Enforcement, Criminal Justice and Human Rights &ags.” Geneva: United Nations.
zz;\]uvenile Re-education Institute v. Paragusypra note 307, para. 152.

Ibid.
333 Resolution 8, United Nations Resolution on Humaghk in the Administration of Justice, in Partiul
Juvenile Justice, 2011.

87



provisions®** The Resolutiorreaffirms the principle that the best interestshef child

must be a primary consideration in all decisionsceoning the deprivation of liberty of a
juvenile delinquent. It also directs the deprivataf liberty of children to be a measure of

last resort and for the shortest appropriate pesfdime3°

The resolution encourages States that have nointegirated children’s issues in their
overall rule of law efforts to do so and promoateer alia, the use of alternative measures
such as a diversion. States are further encouragadoid, wherever possible, the use of
pretrial detention for childreft° This resolution emphasises the importance of dinfy
the rehabilitation and reintegration strategiesfémer juvenile delinquents in juvenile
justice policies through education programmes wathview to their assuming a
constructive role in the society. Basically, thésalution, among other things, maintains
the position that the detention of children deliegis must be a matter of extremely
exceptional circumstances and where confinemerihéodetention is unavoidable, its
length must be kept to a minimum by speeding ugptbeeedings for children who are in

detentions awaiting trial.

This notion is in line with the case @fsimov v. Bulgarid®’ where the prosecution
detained one Asimov, a 14 years boy on remandiaoryears contrary to the Bulgarian
legislation providing that children should be deé&ml on remand only in exceptional
cases. On application to the European Court of HuRights, the prosecution submitted
that it took two years for the case to come td tvecause it was particularly complex,
requiring a lengthy investigation. The European €@l Human Rights held that it is
more than usually important for the State authesitto display special diligence in

ensuring that child criminal suspects are broughtial within a reasonable time.

%34 pid.

33 |bid, para. 9.

338 pid.

3Application No. 39272/98, European Court of Humagh®s, Judgment of $December, 2003.
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3.11 UN Principles and Guidelines on Access to Legaid in Criminal Justice

Systems, 2012

These Principles and Guideliri® are aimed at giving effect to the international
standards on the right to a fair trial generdfyThe Guidelines recognizise that certain
persons are more vulnerable when involved with d¢himinal justice system and are
entitled to the additional protection on the growidhe vulnerability*® They provide
that children should have access to legal aid utidesame conditions as or more lenient
conditions than adult§! Under these Principles and Guidelines, Statesobliged to
ensure that imprisoned persons and children depo¥¢heir liberty have access to legal
aid. Where legal aid is not available, States nemsture that such persons are held in
prisons in conformity with the la®#/? States are further required to ensure special
measures to enable children who are suspectegdiedraletained, accused of, or charged
with a criminal offence to contact their parentsgoiardians at once and prohibit any

interviewing of a child in the absence of his or lsvyer or other legal aid provid&t

In other words, States are required to ensureptftathpt legal aid is provided to children
in all criminal cases, unless special circumstaigisate that it is not in the best interest
of the child. In the case denham v. United Kingdgffi* Benham was a secondary
school boy who failed to pay a community charg€2##5 and had no sufficient goods on
which to levy the outstanding community charge. Magistrates’ Court issued an order
committing him to 3 months imprisonment. He was maesisted or represented by a
lawyer, although he was eligible for legal advicel assistance. On application to the
European Court of Human Rights, this was seen asrasesnough to require that the
defendant was supposed to be granted legal aisdfre®arge.

338 Adopted by théJnited Nations General Assembly Resolution 67/18204.2.

339 Seefor example Art. 11, Universal Declaration of HumRights, 1948 and Art. 3, International

Covenant on Civil and Political Rights, 1966 whigfovide for the right to a fair trial. Legal aid @

important aspect of the right to a fair trial.

340 Guideline 12, United Nations Principles and Guidedi on Access to Legal Aid in Criminal Justice

Systems, 2012.

¥ |bid, Guideline 22.

%42 |bid, Guideline 46.

343 bid, Guideline 53 (b).

344 European Court of Human Righfspplication No. 19380/92, Judgment of©3anuary 1995, para. 61.
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The Court stated that if a deprivation of libertyat stake, the interests of justice in
principlecalls for legal representation. According to thau@, factors thamust be taken
into consideration in order to determine when therests of justiceequire free legal
assistance include the severity of the penaltyeddkythe accused, the complexity of the

case and the capability of the accused to defiendelf.

3.12 Treatment of Juvenile Delinquents under the Nson Mandela Rules, 2015
These are the revised version of the United Nat®tadard Minimum Rules for the
Treatment of Prisoners, 1985. The 1955 Rules were revised in 2015 itder alia,
change the name from the United Nations StandaminMim Rules, to the ‘Nelson
Mandela Rules*® This was in honour of the late President of Soiffica, Nelson
Mandela. Mr. Mandela spent 27 years in prison & ¢burse of his struggle for global
human rights, equality, democracy and the promotibra culture of peac¥’ These
Rules do not contain specific provisions for juvendelinquents, but they apply to
prisoners generally. The Nelson Mandela Rules, 20&fne “untried prisoners” as
persons who are detained in police or prison cystmd have not yet been tried and
sentenced?® Regarding treatment of untried prisoners, the Ryjeovide that these

prisoners have the right to be presumed innocahshaould be treated as suf.

With regard to the separation of juvenile delinggefilom adult offenders, the Rules
stipulate clearly that different categories of priers are required to be kept in separate
institutions or in separate parts of institutiotaking into account their sex, age, criminal
record, the legal reason for their detention aredrtecessities of their treatmérit.The

purpose is to separate from others, those prisombs by reason of their criminal

34> adopted by the % United Nations Congress on the Prevention of Crame Treatment of Delinquents,
1955.
346 United Nations Standard Minimum Rules for the Tment of Prisoners (Nelson Mandela Rules), 2015,
adopted by the™3Committee of United Nations General Assembly BiN&vember, 2015.
3*’penal Reform International, “A Short Guide on theviRed United Nations Standard Minimum Rules for
the Treatment of Prisoners, (Nelson Mandela Rtileshdon: Penal Reform International, 2016, p. 2.
38 Rule 111 (1), Nelson Mandela Rules, 2015.
39 bid, Rule 111 (2).
¥0%pid, Rule 112 (1).
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records or character, are likely to exercise aibfidence on others. As such, untried
prisoners have to be kept separate from convictsonpers and young prisoners should
be kept separate from adults and must in prindipleletained in separate instituticrs.

Concerning education and recreation programmesetentions, the Nelson Mandela
Rules, 2015 stipulate that provision shall be miade€urther education of all prisoners
capable of profiting thereby, including religioussiructions in the countries where this is

possible.

The Rules insist that education of illiterate amairyg prisoners shall be compulsory and
special attention shall be paid to it by the prisoiministration. So far as practicable, the
education of prisoners shall be integrated withdtacational system of the country so
that after their release they may continue theircation without difficulty®>? Under this
Rule, education of juvenile delinquents in detamgids compulsory and the prison
administration is obliged to pay a special attemtim ensure education of these
delinquents. In relation to legal assistance, theeRemphasise that if an untried prisoner
does not have a legal adviser of his or her owricehde or she should be entitled to
have a legal adviser assigned to him or her bydaipl or other authority in all cases
where the interests of justice so require and witlp@yment by the untried prisoner if he
or she does not have sufficient means to $afhe Rules require that the denial of
access to a legal adviser must be subject to imdigpe review without delay.

3.13 African Regional Instruments for Protection ofJuvenile Delinquents
Worldwide, children’s rights generally were notaognised until around the I’I_"‘.Century.

Before that time, there was no concept of juvenilstice and the special nature of
children was ignoret®* Children in conflict with the law were not givemyaspecial
treatment because they were considered as miniatuits®>® In Africa, during the
1990s and 2000s, there were immense juvenile g reform initiatives influenced
by the United Nations Convention on the Rights e Child, 1989 and the African

%1 1bid, Rule 112 (2).

32 bid, Rule 104.

%3 |bid, Rule 119 (2)

%4 Mashamba, Csupranote 116.
% |bid, p. 78.
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Charter on the Rights and Welfare of the Child,9Bhese reforms, by implication,
helped to do away with the colonially inherited gmile justice laws in many Sub-
Saharan countrie8® For example, in the past three decades, many akfrimountries

have been busy overhauling their inherited colotaals and replacing them with the

modern, more accessible and comprehensive chiklstatutes.

Therefore, these reforms, among other things, pterand protect the rights of detained
juvenile delinquent®>’ Although the Constitutive Act of the African Uniatpes not
mention anything about children in conflict withetthaw, one of the African Union’s
objectives is to ‘promote and protect the human paaples’ rights in accordance with
the African Charter on Human and Peoples’ Righ#811and other relevant human rights
instruments”™® For that reason, in Africa, rights of juvenile idguents are implied in the
African Union’s Constitutive Act. Nonetheless, untlee African legal framework, there
have been developed and adopted a handful of r@gionman rights instruments

expressly providing for the rights of juvenile dejuents.

3.14 African Charter on Human and Peoples' Rights1981
The Banjul Charter is the principal source of humghts in Africa, which incorporates

the international human rights instruments. Onéhefprimary aims of this Charter is to
promote international cooperation in line with @barter of the United Nations, 1945
and the Universal Declaration of Human Rights, 184&lthough the Banjul Charter
mentions the word ‘child’ only once as seen in éetil8 (3) where States are required to
ensure protection of the rights of the woman areddhild, all the rights guaranteed by
the Charter apply to children as much as they afipgveryone. On criminal trials, the
Charter provides that every individual shall have tight to be presumed innocent until

proved guilty by a competent court or tribufi&.

3%bid, p. 105.

37 Also SeeSloth-Nielsen, Jsupranote 230.

38 Article 3 (h) of the Constitutive Act of the Afan Union.Seealso Olowu, D., “Regional Integration,
Development and the African Union Agenda: Challenggaps and OpportunitiesTransnational Law
and Contemporary Problem¥ol. 13 No. 1, 2003, pp. 211-253.

39 preamble to the African Charter on Human and ReoRights, 1981, para. 4.

3% Article 7(2), African Charter on Human and PeopRights, 1981.
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The Banjul Charter, 1981 stipulates that each iddal coming into contact with the
criminal justice is entitled to the right to defensncluding the right to be defended by
counsel of his choice as well as the right to bedtwithin a reasonable tini&"
Impliedly, the Charter recognises the right of jule delinquents to be presumed
innocent and treated as such until the contragyrased, right to a timely trial, and the
right to legal assistance. State parties are requo ensure the elimination of every form
of discrimination against women and ensure prateatif the rights of the women and the
children as stipulated in the international dedlars and conventiori§? Many African
countries, including Tanzania, have given recognitio this Article of the Banjul
Charter, 1981 by ratifying the United Nations Cami@n on the Rights of the Child,
1989, and the Convention on the Elimination of Brms of Discrimination against
Women, 197§%

3.15 African Charter on the Rights and Welfare of he Child, 1990
The African Charter on the Rights and Welfare & @hild, 1990 is the first and only

single African regional human rights treaty to speally protect and promote the rights
and welfare of the chiltf* It was adopted in 1990 by the Organisation of &fni Unity
to provide for a specific and comprehensive medmarior the protection and promotion
of children’s rights in Africa. Some of the reasdosadopting the African Charter on the
Rights and Welfare of the Child, 1990 are, firsthe under-representation of the African
States during the preparatory work of the Unitetida Convention on the Rights of the
Child, 1989%° Secondly, in preparatory work for the United NagidConvention on the
Rights of the Child, issues peculiar to Africa undinhg child soldiers, early marriages,

female genital mutilation, illiteracy, as well asetrole of the family, in particular the

31 pid, Article 7(1).
32 bid, Article 18(3).
33 Tanzania ratified the Convention on the Eliminataf All Forms of Discrimination against Women, on
20" August, 1985.
%4 | loyd, A., “The African Regional System for thed®ction of Children’s Rights,” in Sloth-Nielsen, J
(Ed.), Children’s Rights in Africa: A Legal Perspectivddershot:Ashgate Publishing Co., 2008, pp. 33-
51.
3% gloth-Nielsen, J., and Mezmur, B., “Surveying fResearch Landscape to Promote Children’s Legal
Rights in an African Context.’/African Human Rights Law Journalfol. 7, No. 2, 2007, pp. 330-353.
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extended family, were not clearly taken into ac¢dfthTherefore, when the decision to
formulate a charter for African children was takep, it took into account all these

issues.

As of 24" June 2015, the African Charter on the Rights aredfake of the Child, 1990
had been ratified by 47 States out of 54 Africaniddnmember State$’ Tanzania
ratified the African Charter on the Rights and V&g of the Child on'd May, 2003.
Because of such ratification, the Government hdsgal obligation to promote and
protect the rights and welfare of detained juverkinquents as stipulated in the
Charter. Tanzania has an obligation to implemerd imternational children’s rights
instruments concurrently, namely the United Nati@mvention on the Rights of the
Child, 1989 and the African Charter on the Rights &Velfare of the Child, 1990. It
therefore implements both the United Nations Cotiganon the Rights of the Child,
1989 and the African Charter on the Rights and ¥elfof the Child, 1990 in a
complementary mod&2 The Charter recognises the principle of the bestésts of the
child or “the child’s welfare principle” by expresg that any person or authority
undertaking any action concerning the child, thst lieterests of the child shall be the

primary consideratior®

With reference to the administration of juvenilestjae, unlike the United Nations
Convention on the Rights of the Child which guagastthe juvenile’s liberty by stating
clearly that no child shall be deprived of his er liberty unlawfully or arbitrarily’’° the
African Charter on the Rights and Welfare of thel€Cls absolutely silent on this point.
The Charter proceeds to address issues of aregeptibn, investigation, prosecution and
treatment of juvenile delinquents, implying thagyhcan simply be deprived of liberty as

long as the deprivation is in conformity with thated rules. This is coupled with lack of

3% Chirwa, D., “The Merits and Demerits of the Afric&harter on the Rights and Welfare of the Child.”
International Journal on Children’s Right¥ol. 10, Issue 2, 2002, pp. 157-177.

%7 The ratification status as at"1Bebruary, 2016.

38 Mashamba, C., “Domestication of International 6fgéh’s Norms in TanzaniaThe Justice Review
Vol. 8, No. 2, 2009, pp. 1-17, at p. 9.

399 Article 4 (1), African Charter on the Rights anceldre of the Child, 1990.

370 Art. 37 (b), United Nations Convention on the Rigbf the Child, 1989.

94



the provision prohibiting life imprisonment of cthien without the possibility of parole
and stating that the arrest, detention or imprisemnof a child should be used only as a

measure of last resort and for the shortest aptepperiod of time.

The Charter is also lacking provisions guaranteégal remedies for children deprived
of their liberty. Presumably, the drafters assuried children deprived of their liberty
shall have an automatic right to appeal againdt sieprivation before a competent legal
authority. The Charter however emphasises thaitheof the treatment of a child during
the trial and in the justice process should bedniier reformation, reintegration into
family and social rehabilitatiof/ Every child accused or found guilty of having
infringed the penal law has the right to speciehtment in a manner consistent with his
sense of dignity and which reinforces the childespect for human rights and
fundamental freedom of othet<.In particular, States are required to ensuredhidren
are separated from adults in their place of datestor imprisonment and no child who is
detained, imprisoned or otherwise deprived of hider liberty should be subjected to
torture, inhuman, degrading treatment or punishriié8tates have to ensure further that
every child accused of infringing the penal lawafforded legal and other appropriate
assistance in the preparation and presentationiofdbfense, and has the matter
determined as speedily as possible by an impariainal and if found guilty, be entitled
to an appeal by a higher triburfaf.

Relating to children imprisoned with their motheirs,the first place, State parties are
required to ensure that mothers are not imprisaviéid their children. If it happens that
children are imprisoned with their mothers, Statasst provide special treatment to
mothers of infants, the young children and expeateothers’”® The African Committee

of Experts on the Rights and Welfare of the Chedl lacknowledged the fact that when

mothers are imprisoned, children have their righttdated whether they reside in prison

371 1bid, Art. 17 (3).
372 \bid, Art. 17 (1).
373 bid, Art. 17 (2).
374 bid.
375 |bid, Art. 30 (1) (d).
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with their mothers or are separated from tHéfiThe Committee suggested that in
situations where custodial sentence cannot be agpithe living conditions of children
residing with their mothers in prison should beckxse as possible to those of children

living outside®”’

3.16 Kampala Declaration on Prison Conditions in Afica, 1996
This Declaration represents a great step forwakdntdy the President of the African

Commission on Human and Peoples’ Rights, MinistérStates, Prison Commissioners,
Judges, international, regional and national novegamnental organisations concerning
the prison conditions in Africa. The Declaratiortlmes that in most of African countries
the level of overcrowding in the prisons is inciegl/ inhuman as there is a lack of
hygiene, insufficient or poor food, difficult acseso medical care, lack of physical
activities or education, as well as an inabilityntaintain family ties’® It was declared

that any person who is denied freedom has a righbuman dignity, and that the
universal norms on human rights place an absoluthilption on torture of any

descriptior®®

The Declaration recognises that some groups obmpeis, including juveniles, women,
the old people, the mentally and physically ille aspecially vulnerable and require
particular attention. The juveniles must be segarfitom adult prisoners and they must
be treated in a manner appropriate to their *8y@he Kampala Declaration, 1996 is
drafted in broad and general terms covering camubtiof all prisoners in Africa. It
addresses matters such as human rights of prisoheirsy conditions, prisoners’
maintenance and development of links with theirif@s$ and access to education and
skills training. The members recommended that #terdental effects of imprisonment

should be minimised so that prisoners do not |bee self respect and sense of personal

37° The African Committee of Experts on the Rights aMdifare of the ChildGeneral Comment No. 1
(Article 30 of the African Charter on the Rightsdawelfare of the Child) on: “Children of Incarcezdt
and Imprisoned Parents and Primary CaregiveXddpted by the Committee at its "¥Drdinary Session
held on 4' - 8" November, 2013, para. 3 and 4.
377 |bid, para. 29.
378 preamble to the Uganda Declaration, 1996, para. 1.
37 bid, para. 2.
30 |pid, para. 4
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responsibility’®* They further urged that the conditions in whicispners are held and

the prison regulations should not aggravate théesn§ already caused by the loss of
liberty.3®? Prisoners should retain all rights which are nqtressly taken away by the

fact of their detentior®> The members called upon the States’ authoritigmgospecial

attention to vulnerable prisonets.

It was finally recommended that all the norms cé tbinited Nations and the African
Charter on Human and People's Rights on the treatroé prisoners should be
incorporated into national legislations in ordeptotect the human rights of prisoners in
Africa.®®® On prisoners awaiting trial, the Declaration elaves that most of prisons in
Africa have great proportion of prisoners who anaiéing trial, sometimes for several
years. The members observed that for this reakerprocedures and policies adopted by
the police, the prosecuting authorities and thécjady can significantly influence prison
overcrowding®®® They recommend that the judicial investigations groceedings
should ensure that prisoners are kept in remandntiehs for the shortest possible
period, avoiding, for example, continual remandscustody by the court; and there

should be a system for regular review of the tiramithees spend on remafid.

3.17 Guidelines and Measures for the Prohibition ash Prevention of Torture, Cruel,
Inhuman or Degrading Treatment or Punishment in Africa (The Robben Island
Guidelines), 2002

The African Commission on Human and Peoples’ Righeeting at its 3y ordinary
session held in Banjul adopted the “Robben Islandi&ines, 2002” for the prohibition
and prevention of torture and ill-treatment in A&7® The important provisions of these

Guidelines include those which require all persah® are deprived of their liberty by

31 Recommendation 5, the Uganda Declaration, 1996.
382 |bid, Recommendation 4.
383 |bid, Recommendation 2.
3% bid, Recommendation 8.
385 |bid, Recommendation 9.
3% The participants at the International Seminar dsa® Conditions in Africa, held in Kampala from
19" to 25 September 1996.
387 bid.
3% The meeting was held on"2®ctober, 2002.
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public order or authorities to be held in detergi@ontrolled by properly and legally
constructed regulatiorf&® Such regulations should provide a number of bsasieguards,
all of which must apply from the moment when théadeses are first deprived of their
liberty.3*® These safeguards ameter alia, the right to have a relative or other appropriate
third person notified of the detention, right otass to a lawyer and notification of these

rights in a language which the person deprivedbeity understand®*

The Guidelines require the States to take stepmsare that the treatment of all persons
deprived of their liberty is in conformity with iatnational standards guided by the
United Nations Standard Minimum Rules for the Tmeent of Prisoners’? Where the
treatment does not conform to the United Natiorsn&ird Minimum Rules for the
Treatment of Prisoners, these Guidelines requeeStiates to improve the conditions in
places of detention, which do not conform to thterimational standard§® States are also
directed to take measures to ensure that pretetdiees are held separately from
convicted persons, ensure that juveniles, wometh,ofimer vulnerable groups are held in
appropriate and separate detention facilities akd teasures to reduce overcrowding in
places of detention by encouraging the use of nstedial sentences for minor

crimes>%

3.18 Lilongwe Declaration on Accessing Legal Aid ithe Criminal Justice System in
Africa, 2004

This Declaration was passed by the participantshef Conference on Legal Aid in
Criminal Justice who discussed the role of lawyam)-lawyers and other legal service

providers in Africa®®

The conference was held in Lilongwe (Malawi) whehe
participants declared the importance of recognising supporting the right to legal aid
in criminal justice. They pointed out that all ®®thave the primary responsibility to

recognise and support basic human rights, incluthegprovision of and access to legal

389 Guideline 20, the Robben Island Guidelines, 2002.
390 .

Ibid.
39 |bid.
392 Guideline 33, the Robben Island Guidelines, 2002.
393 bid, Guideline 34.
3%%bid, Guidelines 35, 36 and 37.
3% The Conference was held on™Xovember 2004.
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aid for indigent persons in the criminal justicesteyn®®® As part of this responsibility,

States are encouraged to adopt measures and allagads sufficient to ensure an
effective and transparent method of delivering legd to the poor and vulnerable
groups, especially women and childréh.

The Declaration requires legal aid to be definedrasdly as possible to include legal
advice, assistance, representation, education, nachanisms for alternative dispute
resolution. It directs that legal aid should irdgua wide range of stakeholders like Non-
Governmental Organizations, Community-Based Orgdioias, religious and non-
religious charitable organizations, professionatlibs and associations, and academic
institutions. Legal aid needs to be provided astfes of the criminal process, including
during the investigation, arrest, pretrial detemtibail hearings, trials, appeals, and other

proceedings to ensure that human rights are pemtdt

The Lilongwe Declaration requires that suspectsused persons, and detainees should
have access to legal assistance immediately upestand/or detention wherever such
arrest and/or detention occlfé.A person subjected to criminal proceedings should
never be prevented from securing legal aid andldreways be granted the right to see
and consult with a lawyer, accredited para-legalegal assistant. Governments should
ensure that legal aid programs provide speciahtdte to persons who are detained
without charge, or beyond the expiration of thantences, or who have been held in
detentions or in prisons without access to thets2ft Special attention should be given
to women and other vulnerable groups such as emjdyoung people, the elderly,
persons with disabilities, persons living with HAIDS, the mentally and seriously ill,

refugees, internally displaced persons, and foreaionals*®*

3% Art. 1, Lilongwe Declaration, 2004.

397 preamble to Lilongwe Declaration, 2004, para. 1.
3% bid, para. 3.

39 |pid.

400 |pid.

401 Art. 3, Lilongwe Declaration, 2004.
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The Declaration advocates for sensitisation progmam for all criminal justice
stakeholders, including the government officialglige and prison administrators,
judges, lawyers, and prosecutors. Emphasis shauldnbthe crucial role that legal aid
plays in the development and maintenance of agust fair criminal justice system.
Since those in control of criminal justice agenaiestrol access to the detainees and to
prisoners, they should ensure that the right tcallegid is fully implemented®
Government officials are encouraged to allow legdlto be provided at police stations,
in pretrial detention facilities, in the courts,dam prisons. Governments should also
sensitize the criminal justice system administsator the societal benefits of providing
effective legal aid and the use of alternativestprisonment®® These benefits include
elimination of unnecessary detention, speedy psig®f cases, fair and impartial trials,
and the reduction of prison populatidfi$Like the Robben Island Guidelines of 2002,
the Lilongwe Declaration, 2004 has no direct cotinec with detained juvenile
delinquents. Their rights are implied in the riglk vulnerable groups such as the

elderly, persons with disabilities and those livimigh HIV/AIDS.

3.19 The African Youth Charter, 2006

This charter was adopted by the Executive CourfcAfacan Union Commission at its
6" Ordinary Session in Banjul in June, 2006. It priéss responsibilities to member
States for the development of youth in Africa. Ttearter uses the term ‘minors’ instead
of ‘children’ and defines it as young people agédtd 17 years. The phrase ‘youth or
young person’ is defined in the Charter to meameperson between the ages of 15 and

35 years?

®The Charter addresses, among others, the issilgs ehforcement to youths
by providing that every young person accused ondoguilty of having infringed the
penal law shall have the right to be treated witimanity and respect for the inherent

dignity of the human persof® It provides further that State parties should emshat

2 pid, Art. 2.
93 |pid.
% pid.
“%5 Seethe definition Section of the African Youth Chart2006. Definitions of ‘minors’ and ‘youth’ give
an option for a person aged 16 and 17 years toobstrmied as a child or youth. This is not healthy
especially for juvenile delinquents who deserveciddreatment peculiar to juveniles only.
%% Article 18 (1), the African Youth Charter, 2006.
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youth who are in rehabilitation centres, detainedinoprisoned are not subjected to
torture, inhumane or degrading treatment or punésitfl’ Under the Charter, the
accused minors are required to be segregated fanmaiated persons and should be
treated differently according to their status. &tagiarties are directed to build
rehabilitation facilities for accused and imprisdn@uth who are still minors and house
them separately from adults. States are also tdadteto make provisions for the
continued education and skills development for isgred young people and ensure that
accused and convicted youth are entitled to a la#§erhis Charter does not directly
relate to juvenile delinquents but it stipulatesnsouseful directives for State parties in

handling juveniles.

3.20 Guidelines on Action for Children in the Justte System in Africa, 2011

These Guidelines provide for pre-trial detentior austodial sentencing of juveniles.
The Guidelines prohibit pre-trial detention of clndn to be used as a sanction and in
violation of the right to be presumed innocent luptoven guilty*®® They direct that
before trial, a child may only be detained as asueaof last resort and for the shortest
possible period of time and separated from ad@pecifically, the Guidelines provide
that:

The competent authorities shall ensure that childaee not held in
detentions for any period beyond 48 hours befogeapng in a court.
Children who are detained pending trial or findima of the proceedings
shall be kept separate from adults and shall beirdet in a separate
institution or in a separate part of an instituteieso holding adults. Girl
children shall be kept separately from males ang bbildren. The

national legislation shall specify a maximum perafdpretrial detention
for children, upon the expiry of which a child dhia¢ released from the
detention whether or not the criminal proceedinagetbeen concludeéd®

The law in Tanzania has tried to comply with thgquieements of these Guidelines by

requiring a child who has been arrested to be Iirolbgfore the court on the day of arrest

“O7bid, Art. 2 (a).

%8 |bid, Article 18 (2) (a-f).

9 Guideline 54, the Guidelines on Action for Childii@ the Justice System in Africa, 2011.
*101bid, Guideline 52.
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or not later than the next day following the arféSHowever, where it is not possible to
bring the arrested child before the court withinh@irs, the child is required to be placed
in the approved residential home, institution attwa fit person until he is brought before
the court!'? One major downside of these rules is that theyalospecify a maximum
period of pre-trial detention for children and thiect upon the expiry of such period
before the child is taken to court or before thenabesion of the trial, if criminal

proceedings have been initiated against the saldl ch

The Guidelines provide further that any child whashbeen arrested for having
committed a crime should be released into the chhes or her parents, legal guardians
or family relatives unless there are exceptionasoas for his or her detentidfi. These
Guidelines extend the definition of ‘parent’ beyobidlogical parents to an individual
caregiver, extended family member or any persofiopeing a parental rol&* With
regard to the right to legal counsel and represientathe Guidelines provide that every
accused child has the right to free legal assistdnycthe Governmefit® It is directed
that if it is found appropriate and in the beserssts of the child, his or her parents,

relatives or legal guardians must be present duhiagroceeding$:®

State parties are urged to ensure that the lege¢gentation provided to the child is in a
language he or she understands and enable himrdp heake informed decisiofi$’
Agencies and programmes are to be established gareerthe availability of other
professionals such as psychologists specialisirgdilialren in conflict with the law. State
parties are to ensure the right of every child otk of liberty to access legal assistance
while in detention is respected. Different formsres$torative justice processes must be

aimed at reformation, social rehabilitation andntegration of the child into the

1 Rule 23 (4), the Law of the Child, (Juvenile CoRrbcedure) Rules, G.N. No. 182 of™2Blay, 2016.
SeeRule 23 (4) (a) and (b) for exceptions.
“12|bid, Rule 23 (5) (b).
*13 Guideline 51, the Guidelines on Action for Childii@ the Justice System in Africa, 2011.
1% |bid, Guideline 5.
13 bid, Guideline 55(c).
1% pid, Guideline 55(e).
“17 Ibid, Guideline 55(c).
102



family.**® The guidelines provide further that children deed of their liberty have the
right to maintain regular contact with families aadreintegration services upon release

from detentiorf'*®

Children should not be subjected to corporal punisfit, no capital punishment should
be imposed for any crime committed by children, #re sentence of life imprisonment
should not be imposed for an offence committed bgeason below the age of 18
years*? These rights apply regardless of the nature ofggsabrought against the child,
including charges related to terrorism and Statesreminded that the derogation of
rights enshrined in the African Charter on the Rigéind Welfare of the Child, 1990 is

not permitted even during the state of emergéfty.

3.21 Guidelines on the Conditions of Arrest, Polic€ustody and Pretrial Detention
in Africa (the Luanda Guidelines), 2014

The Luanda Guidelines, 2014 were adopted by thee#@frCommission on Human and
Peoples’ Rights during its 85ordinary session in Luanda (Angofé}.These guidelines
assist States in implementing the obligations setrothe African Charter on Human and
Peoples’ Rights, 1981 concerning the specific odntd arrest, police custody and
pretrial detentiod®® Like other international and regional instrumentse Luanda
Guidelines, 2014 emphasise that pre-trial detaiaeesot supposed to be treated in the
same way as sentenced prisoriétslt has been observed that pre-trial detainees
experience conditions of detention that do not etedth the right to life and dignit$?
Pretrial detainees are vulnerable to human rigiodatvons such as the risk of torture and
other ill-treatments. They are also exposed toupdion (where their release or access to

*8bid, Guideline 28.
*191bid, Guideline 58.
*2%|bid, Guideline 59.
**! |bid, Guideline 62.
22 The Commission sat from 2&\pril to 12" May 2014.
23 Kaggwa, Med SK, Commissioner of the African Commoisson Human and Peoples’ Rights and
Special Rapporteur on Prisons and Conditions oé&in in Africa: Foreword to the Guidelines on the
Conditions of Arrest, Police Custody and Pre-thatention in Africa, 2014, Luanda.
24 Guideline 26, the Luanda Guidelines, 2014.
42> Kaggwa, Med SKloc. cit.
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services can be dependent on their willingnessdetmmonetary or other demands from

law enforcement officergf®

It is on this basis that the Luanda Guidelines,&220kre adopted to promote a rights-
based approach to decisions to arrest and detaipests, and to the conditions and
safeguards with respect to police custody and nmkeetentions. The Guidelines require
States to ensure that detaining authorities hotdtipal detainees separately from the
convicted prisorpopulation??” States are also urged to ensure that detainirfpaiies

take the necessary measures to provide for theatpezeds of vulnerable groups or

persons such as women, children, non-nationalparsbns with disabilitie&¥®

Regarding children in conflict with the law, thednda Guidelines, 2014 provide that the
principle of the best interests of the child mustgaramount in any decision-making and
action taken in relation to child suspects andidets*° In these Guidelines, a child is
defined as every person below the age of 18 y&ads.is further provided by these
Guidelines that if there is uncertainty regarding age of an arrested or detained person,
but there is a reason to believe that the persgnbeainder the age of 18 years, the State
must ensure that such person is treated as a ehildsuch time as his or her age is
determined to be 18 years or old&rStates are encouraged to establish a proces®of ag
assessment for childréf?. Like other international instruments discussethia chapter,
Luanda Guidelines, 2014 direct that a child mayydr¢ detained in police custody or

pre-trial detention as a measure of last resorffanthe shortest possible time.

As a safeguarding mechanism, the Luanda Guidelid@%4 stipulate that every child

deprived of his or her liberty should be treatedhwiespect to human rights and in a

428 pid.
427 Guideline 26, the Luanda Guidelines, 2014.
428 bid.
2 bid, Guideline 31 (a) (i).
30 |bid, Guideline 31 (a) (ii).
31 |bid, Guideline 31 (a) (iii).
432 |pid.
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manner that takes into account the needs of pecfdris or her agé® States are obliged
to enact laws and establish policies that priaitiee non-custodial alternatives and
diversion programmes for children in conflict witle law. Whenever possible, pretrial
detention should be replaced by alternative meassueh as close supervision, intensive
care or placement with a family, in an educatiottirsgg or home, or other place of
safety*** Tanzania has not yet included the provisions irgjato diversion of juvenile

delinquents in the Law of Child Act, 2009.

If police custody or pre-trial detention of a chi¢dabsolutely necessary, Guideline 31 (d)
of the Luanda Guidelines directs children to beathetd separately from adults, unless it
is in their best interests to be kept with familgmbers also detained. Female children
are supposed to be held separately from male ehildnless it is in their best interests to
be kept with family members also detained. Childrarst be guaranteed the right to the
presence of a parent or guardian at all stageBeoptoceedings, unless it is considered
not to be in their best interests. While in custadhyldren should receive care, protection
and the necessary social, educational, vocatiggsi¢chological, medical and physical

assistance they may requfra.

As regards legal assistance, the Luanda Guidesityasglate that children are supposed to
be guaranteed the right to the presence of a lawyether legal service provider of their
choice and, where required, access to free legaices, from the moment of arrest and
at all subsequent stages of the criminal justicecgss'>® Legal assistance must be

accessible, age-appropriate and responsive tg#wfis needs of the chiltf’

This chapter has examined the application of istiéonal law within Tanzanian legal
system and the international standards on juvelglequents applicable to Tanzania. In

doing so, international and African regional ingtents on juvenile delinquents have

“33|bid, Guideline 31 (a) (v).
“34bid, sub- Guideline (b) and (f).
*%5 bid, Guideline 31 (d)
3 |pid, sub- Guideline (g)
*7 bid.
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been discussed. The international standards exdrmmrthis chapter are those relating to
detention of juvenile delinquents, separation ofepiles from adults in detentions,
treatment of detained juveniles, legal assistanu# @@presentation of juveniles and
establishment of rehabilitation and reintegratiorogpammes for detained juvenile
delinquents. Analysis of international standardgumenile justice has shown that there is
no shortage of international standards and legatiptes for the protection of juvenile

delinquents’ rights.

Generally, both the international and African regib instruments maintain that the

detention of juvenile delinquents should be uselg as a measure of last resort and for
the shortest appropriate period. The instrument® ladso emphasised the position that
juvenile delinquents must be separated from adinticals in the detentions, they should
be treated with respect to humanity and in a mathadrtakes into account the needs of
persons of their age. The instruments require éurthat juveniles must be afforded free
legal assistance and representation by the Govesmend there should be

rehabilitation and reintegration programmes in tlaentions to prepare the detained

children for integration in the society after thestease.

The African regional instruments have, to a largeemst, conformed to the standards laid
down in the United Nations Convention on the Rigbtsthe Child, 1989 and other

international instruments for the protection of gaile delinquents. The analysed
instruments provide for the rights of detained jpilee delinquents and the detailed
guidance to assist State parties to reform thgiragrhes to juvenile justice. The main
setback that has been identified and which is tleakwess of the international laws
generally is the use of phrases which permit fldéigypto the States, and that are

sometimes abused by the States’ authorities t@t@dhe rights of juvenile delinquents.
To fully comply with the enumerated internationtrglards, the concerned instruments

have to contain obligatory rules which will lead ttee States’ response by putting in
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place systems which are effective; and rights-basedrder to secure the welfare of

juvenile delinquent§®®

The general comments and concluding observatiotiseofJnited Nations Committee on
the Rights of the Child, and African Committee ofpErts on the Rights and Welfare of
the Child have indicated that States are not ydy fimplementing the discussed
instruments. It must be noted that the purposdisfdtudy is not to find out gaps in the
international law standards on protection of julemelinquents’ rights. It is rather to
take the international standards as they presenist and examine the extent to which
Tanzania complies with them, to see what gaps exidtto suggest how they might be
filled. This is done in the subsequent chaptersciwhevaluate the national legal
framework as well as Tanzanian practice in protgcthe rights of detained juvenile
delinquents.

438 Also SeeHammarbergT., “Children and Juvenile Justice: Proposals for Impneents.” Dublin: Irish
Penal Reform Trust, 2009.
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CHAPTER 4

4. REFLECTION OF INTERNATIONAL STANDARDS ON PROTECT ION OF
JUVENILE DELINQUENTS IN THE LAWS OF TANZANIA

In the preceding chapter, international standarmprtection of juvenile delinquents’
rights were presented and analysed. This chap@mniees Tanzania’'s substantive and
procedural laws as well as policies relating tagebon of detained juvenile delinquents’
rights to assess the extent to which they refletgrnational standards discussed in the
previous chapter.

4.1 Protection of Juvenile Delinquents under the Constiition of United Republic of
Tanzania, 1977

It has long been settled that the Constitutiorhefunited Republic of Tanzania, 1977 is
the supreme law in Tanzari&.It binds all the State organs and all people. Fstatute
must draw its legitimacy from the Constitution, ethise, it will, to the extent of the
inconsistency, be voitf’ The spirit of the Constitution must, therefore gide, and
permeate the process of judicial interpretation aricial discretiorf:*! It has been
argued that child rights are fundamental rightsclwhare not gifts from the State, thus,

they must be recognised, promoted and protetfed.

The Constitution of the United Republic of Tanzari®77 does not directly protect
rights of detained juvenile delinquents, rathepriatects the basic rights and fundamental
freedoms of every person deprived of libéfyThe term “every person” is defined as
any word or expression descriptive of a personchvtincludes a child** Therefore,
children are indirectly entitled to all the righaad freedom set out in the Constitution,

1977 in relation to persons deprived of liberty.this regard, the Constitution prohibits

439 Seefor example, the case Bank of Africa (T) Limited v. Intersales Tanzanimited & Others [2016]
TLS Reports, 518, where it was stated that the titatien, as the highest law of our land and gradm,

is “sacred.”

*40 Art. 64 (5), the Constitution of the United Repiohif Tanzania, 1977.

*4IAlso SeeMohamed, J.A, in S. v. Achesof991 (2) SA 805 (Nm), at p. 813.

%42 Mandopi, K., “Incorporation of Child Natural Rightin the Constitution: Comparative between
Tanzania and South AfricaJournal of Law, Policy and Globalizatipivol. 32, 2014, pp. 104-109.

443 Art. 15, the Constitution of the United RepublicT@nzania, 1977.

443, 4, the Interpretation of Laws Act, 1996, [CafR.E. 2002].
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the arrest, imprisonment, detention, deportatiomrgy form of deprivation of liberty of

any person except according to the procedureslisstat by law**®

State authority and
all its agencies are obliged to direct their pelscand programmes towards ensuring that
human dignity and human rights are preserved ahdldpn accordance with the spirit of
the Universal Declaration of Human Rights, 19#8The Government organs and all
persons or authorities exercising executive, lagig or judicial functions are required
to take cognizance of, observe and apply the pianssof the Constitution relating to the

fundamental objectives and directive principleshef State policy?’

In the Constitution, ‘Government’ is defined to lude local government authorities and
any person who exercises power or authority on lbefidghe Government of the United
Republic or the Revolutionary Government of Zanzf3&Provisions of the Constitution
relating to fundamental objectives and directivengiples of State policy are not
enforceable by any court of latf? This is to say, no court is competent to deterntiiee
guestion whether or not any action or omissioniy@erson or any law or judgment has
complied with such provisioris’ The effect of this stipulation is to render theisions

of this part of the Constitution applicable at tiesire of the Government and its organs.

No one can be compelled to or be held accountadiefailure to comply with the

founding principles articulated in this part of tl@onstitution. A wider debate is
necessary on this aspect, especially because thetrgohas started a Constitutional
reform process. It is clear that individual freed@nd fundamental rights are not
unlimited as the society would not be able to fiorct Then to treat them as being
absolute is to invite anarchy in any soci&yGovernments limit the individual rights in

order to serve important societal interests. Thiaggs can be limited, but the limitation

45 Art. 15 (2), the Constitution of the United Repiohif Tanzania, 1977.
“4%bid, Art. 9 ().
*47bid, Art. 7 (1).
*8 |bid, Art. 6
“49bid, Art. 7 (2).
40 pid.
1 Limpitlaw, J., “Media Law Handbook for Southern rith, Volume 2.” Johannesburg: Konrad-
Adenauer-Stiftung, 2013.
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must not be arbitrary, unreasonable and disprapmate to any claim of State interét.
For example, if the right to freedom of movementeavabsolute, the State would not be
able to imprison convicted criminals, but it seamseasonable where the State, which is
an interested party to arrogate itself so much paweestricting the accused persons’
freedom. In the case of tiérector of Public Prosecutions v. Daudi Pgté the Court of
Appeal of Tanzania held that because of the caenge of the basic rights of the
individual and the collective rights of the societyis common to find limitations to the
basic rights of the individual in practically evesgciety?>* The concern is how the legal
system harmonises the two sets of rights. The dmstto take into account and strike a
balance between the interests of the individual @node of the society of which the

individual is a componert®

The Constitution, 1977 requires State authoritynke procedures which are appropriate
or which take into account the principle that nespe charged with a criminal offence
shall be treated as guilty of the offence untilvam guilty of that offencé>® Essentially,
this Article stipulates for the presumption of ilmeace and it prohibits acts of treating
accused persons as convicts until the contraryasegl. It is also stipulated that for the
purposes of preserving the right or equality of hanbeings, human dignity should be
protected in all activities pertaining to criminalestigations, process, and in any other
matters for which a person is restrained or inekecution of a sentené®. No person
should be subjected to torture, inhuman or deggag@imishment or treatmefrt The
rights of juvenile delinquents are implicitly proted under these provisions of the
Constitution. Unlike the provisions of the Condiiba relating to fundamental objectives
and directive principles of State policy, which @@ enforceable by any court of law,

the rights provided in the part dealing with thesibarights and duties are enforceable

452 samatta, C.J, (as he then was), Mdyanabo v. Attorney Generalivil Appeal No. 64 of 2001, Court
of Appeal of Tanzania at Dar es Salaam, (unrepprted
“53 Director of Public Prosecutions v. Daudi Pef#993], TLR 22.
*541bid, p. 22.
**%|hid.
5% Art.13 (6) (b), the Constitution of the United Ragic of Tanzania, 1977.
“7bid, Art. 13 (6) (e).
8 |bid.
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before the full bench of the High Court of TanzaitaTherefore, the violation of the
rights of detained juvenile delinquents may benstd in the High Court of Tanzania

seeking for an appropriate remedy.

4.2 Juvenile Delinquents’ Rights under the Law oftte Child Act, 2009
According to the long title of the Law of the Chiéatt, 2009, it is an Act to provide for

reform and consolidation of the laws relating tadren, to stipulate rights of the child
and to promote, protect and maintain the welfara diild with a view to giving effect to
the international and regional conventions on tlghts of the child. So, the Act
harmonises various existed statutes which govechidren’s matters, including juvenile
delinquency*® In Part IX, it contains provisions relating to lild in conflict with the
law. The Act has amended numerous provisions oPteal Code, 1961 relating to the
age of the child®* Under the Law of the Child Act, a child is definasl any person who
is below the age of eighteen ye&s.

In relation to the minimum age of criminal respduidy, the Act has amended Section
15 of the Penal Code and provides that any persderuthe age of twelve years who
commits an act or omission which is unlawful shml dealt with under the Law of the
Child Act, 2009 Therefore, by implication, this Act has increasieel minimum age of
criminal responsibility from ten to twelve yearsdadiverged juvenile delinquents from
being dealt with under general criminal laws. Like United Nations Convention on the
Rights of the Child, 1989, the Law of the Child A2009 provides that the best interest
of a child should be the primary consideration liraations concerning a child, whether
undertaken by public or private social welfare itnsibns, courts or administrative

bodies?®* It stipulates that where in the course of any gealings in any court, it appears

493, 4 of the Basic Rights and Duties Enforcemertt A894, [Cap. 3 R.E. 2002]. The Section provides
that if any person alleges that any of the provisiof Articles 12 to 29 of the Constitution, 197&sbeen,
is being or is likely to be contravened in relattorhim, he may, without prejudice to any otheliactwith
respect to the same matter that is lawfully avégladpply to the High Court for redress.
;‘22 SeePart Xl of the Law of the Child Act, 2009 whids titled, “Consequential Amendments.”

Ibid.
4234 (1), Law of the Child Act, 2009, [Cap.13].
4633, 15, the Penal Code, as amended by S. 17h&)aw of the Child Act, 2009, [Cap. 13].
443, 4 (2), Law of the Child Act, 2009, [Cap.13].
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to the court that the person charged or to whtbeeedings relate is a child, the court
should stay the proceedings and commit the childheo Juvenile Couff® The Act
defines ‘court’ as a primary court, the Districtup the Resident Magistrates’ Court or
the High Court, and for purposes of parentage; ritaueans a Juvenile couf®® This
implies that the present justice system of Tanzdo&s not allow a juvenile and an adult
to be tried in the same court except where a dhikcharged jointly with an adut’ In
such a situation, the two are tried in ordinaryre®wvhere the Law of the Child Act,
2009 is not applicabl&®

Juvenile delinquents charged with capital offeraestried in the High Court where the
Law of the Child Act and its Rules are not applieabs well. It is surprising that the
juvenile’s vulnerability that led the legislatuie riequire prosecution to be conducted in a
separate court can easily cease for the simplemahsat a child is charged jointly with an
adult or the fact that he is charged with a cat@Ence. It is like saying that once a child
is charged jointly with an adult or he is chargathva capital offence, he ceases to be a
child, which is not the case. The purpose of tlgeslature in enacting children’s laws is
to give separate treatment to juvenile delinquantbe trial, conviction and punishment
for offences including those punishable with deathmprisonment for life since such

sentences are not supposed to be imposed on jesenil

The intention is to make the provisions for thaltof delinquent children and dealing
with them in accordance with such procedsce that juvenile delinquents do not
come in contact with accused persons who aremteiren but are hardened criminals.
The idea is undoubtedly to reclaim delinquent akildand rehabilitate them in such a

way that they become useful citizens later in‘ffe.

“%51bid, S. 100 (2).

*1pid, S. 3.

7 Ibid, S. 100 (1) and (3).

“%8 | bid.

%9 Also Seelslam, B., in Raghbir v. State of Haryan§l981] AIR, 2037.
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Regarding age determination, the Law of the Child provides that where a person,

whether charged with an offence or not, is brodggfbre any court otherwise than for

the purpose of giving evidence, and it appearbeacburt that such person is a child, the

court should make due inquiry as to the age of peason. In making such inquiries, the

court may rely on the information from any primaghool attended by the child as to the

child’s date of birth, the child’s birth certifi@br such medical evidence as is necessary
470

to provide proof of birth and it may include the BNest." Unless otherwise rebutted,

the birth certificate is presumed to provide a ¢osive proof of the age of the chifd:

In the case oflizabeth Michael Kimemeta @ Lulu v.,*® the Court observed that
without in any way prejudging the determinationtieé contentious issue regarding the
applicant’s age, it would be fair to assume thhe“best interests of the child” principle
enacted through Section 4 (2) of the Law of theldCAct is to be applied presumptively
to any person whose age is to be determined. Ttemade for determining the age of a
person whose apparent age suggests that he iddaisho accord him treatment of a
juvenile delinquent which is different from thatadult offenders. This is supposed to be
done immediately after the arrest of a child sadcagreat him as such from the early

stages of the criminal justice process.

The Act specifies that it is the court which has thandate to determine the age of a
child victim or accused of an offence, not a polaféicer or public prosecutor. On
forwarding an accused person or a victim of a crahioffence to the court, a police
officer or public prosecutor has to merely formamnion that such person is a juvenile
or not. The Law of the Child Act vests in the cauot only the powers, but also the duty
to determine the age of the person before it,hf& reasons to believe that the person is a
child.*”® To leave that role to be performed by the investis or prosecutors would

amount to abandoning the statutory duty of the tc8tiThe provision requiring the age

4703, 113 (1) and (2), Law of the Child Act, 2009afC 13].
*"LRule 12 (3), the Law of the Child, (Juvenile CoRrocedure) Rules, G.N. No. 182 of"2@ay, 2016.
*"2Misc. Criminal Application No. 46 of 2012, High Cawf Tanzania at Dar es Salaam, (unreported).
473,100 (2), read together with S. 113 (1), LawhefChild Act, 2009, [Cap. 13].
4 Twaib, J., in Elizabeth Michael Kimemeta @ Lulu v., Bp.cit p. 10.
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of a juvenile delinquent to be determine by thertas problematic since a juvenile
delinquent is arraigned before the court by usiraparge that is prepared by the police
officer, and which, as a rule of practice, spesifigter alia, the age of the charged

person.

The question is, from when should the age of arji@evho is brought before the court
be counted? Is it from the date of commission efdheged offence or from the day that
he was brought to the court? It is pertinent tcertbiat neither the provision defining a
child, nor any other Section of the Law of the @hAlct specifically provides the date by
reference to which the age of juvenile delinquest to be determined so as to find out
whether he or she is a juvenile or not. The Actsdoat requires the age to be determined
in reference to the date of commission of an o#enicat the time a juvenile delinquent is
brought before the court, it only directs the cdartletermine the age. Section 113 (1) of
the Law of the Child Act stipulates:

Where a person, whether charged with an offenc®ris brought before
any court otherwise than for the purposes of givewdence, and it
appears to the court that he is a child, the cshatl make due inquiry as
to the age of that person.

Moreover, Section 100 (2) of the same Act provitlet where in the course of any
proceedings in a court it appears that the persamged or to whom the proceedings
relate is a child; the court shall stay the progeggiand commit the child to the Juvenile
Court. From the above provisions, it is clear tttet age of a juvenile delinquent is
determined when he or she is brought to the coudtlner as an accused person or a
victim of a criminal offence. It is irrelevant whtite age of that person was on the date of
the commission of the offence, the position whiglam absurdity. Indeed, determination
of the age of juvenile delinquents is of paramauomportance as it determines whether
that child will be treated as a child or as an athulbughout the justice process. It is the
researcher's view that the age of a juvenile delémj needs to be determined

immediately after the arrest and reference hastmade to the date of the commission
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of the alleged delinquent act, and not when thenile is brought to the court. The
court’s role should be to verify the accuracy af tthild’s age, just as it does in relation
to the pleas. This may minimise the delinquentsightime allegations that the police

officers do forge juvenile delinquents’ ages sg/tbeuld treat them as adults.

In Republic v. Elizabeth Michael Kimemeta@ LiffuLulu was charge for unlawful
killing of Steven Kanumba in the fight which wagygered by love jealousy. It was in
2012 and by then, Lulu was only 16 years. In 20hénwjudgment was delivered, she
was 22 years. She was convicted as charged anehsedtto a term of two years in jail.
The court then stated that, perhaps at the tinmwimission of the offence, the accused
was a child and could not appreciate her deeds.iBatmaturity level, and not a number
of birthdays that one may have celebrated, thahtsouGetting older is one thing and
maturity is the otherThe character of the accused person in this casat i®or all intents
and purposes the character of a child intendee torbtected under the Law of the Child
Act. If a ‘child’ as in this case, can ably behaaed lead life like adults do, and yet
expect protection under the Law of the Child, thee should expect one day to see those

few adults who behave like children seeking amnester the legislatioff®

The court did not expound specific circumstanceshich a juvenile delinquent can seek
amnesty under the Law of the Child Act, if evensthavho had committed delinquent
acts at their tender age are disqualified fromdhme. It is common knowledge that a
person may commit an offence and try to escape&g@isntil when he or she is arrested
several years later, but Lulu’s scenario is différ@s she attained the majority age during
the justice process. The essence of internatidaatlards requiring juvenile cases to be
determined expeditiously can manifestly be apptedian the situations like this.

Unfortunately, the same spirit is not well artidelh in the laws of Tanzania governing
juvenile justice. In the case @frnit Das v. State of BihdY’ the contentious issue was

age of the accused person, where the court pogeestion as to what happens if a boy

7> Criminal Sessions Case No. 125 of 2012, High Cofiftanzania at Dar es Salaam, (unreported).
48 1hid, p. 9.
477 AIR [2000] (SC), 2264.
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or a girl of just less than 16 or 18 years commaitsoffence and then leaves the country
or for any reasons neither appears nor is brougturé the competent authority until he
or she attains the age of say 50 yeahstuld he be required to be dealt with by the
Juvenile Court and sent to juvenile facilities whénere would all be boys and girls of

less than 16 and 18 years of age?

The court opined correctly that this was not thention of the legislators, and if it was,
they would have specifically stated so. It is aibgsinciple that the primary object of
statutory construction is to ascertain the intentdd the legislature as expressed in the
words used. The bounded duty of the court, indeednly duty, is to give effect to that
intention as articulated in the At€ The reasoning of the court in the above casegaise
controversial point which the legislators did notesee or they omitted intentionally to
discourage delays of juvenile cases. When a jugeaitains majority age during the
justice process, he or she cannot be committeavinjles’ facility, but at the same time,
it is unfair to commit him or her to adults’ pristike the case of Lulu, since she is still
too young to be subjected to the prison environn@nthe offence committed at the age
of immaturity. In this kind of scenario, the neear fa detention facility for youth
offenders becomes of utmost importance. Unfortupafieanzania has only one prison

for young offenders and which does not accommoiéaale offenders.

4.2.1Treatment of Juvenile Delinquents
When considering the treatment of juveniles depkigé their liberty, regard should be

the issues relating to the conditions of detentwhgether the detained children can
complain about their treatment or conditions ofirtlietention to an independent body
and whether there is a system of independent itispeof detention’® One specific

aspect to be considered when examining treatmedetaiined children is whether there
is mechanism for communication with parents, gwarslior members of their families
when in pretrial or post trial detentions. Othemportant aspects to look at include the

standard of hygiene, quality and quantity of fodtered, medical services, children’s

478 Othman, J.A., in Republic v. Dodoli Kapufi & AnothelCriminal Revision No. 1 of 2008, Court of
Appeal of Tanzania at Mbeya, (unreported), p. 11.
" United Nations Office on Drugs and Crinseipranote 103.
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clothing and sleeping materials, and the existaicacts of beating, sexual harassment,

corporal punishment or other inhuman treatment.

There are Rules made under the Law of the Child 2@09 to facilitate its application.
For example, the Retention Homes Rfflsequireinter alia, that the Commissioner for
Social Welfare must ensure that the Retention Hofoeguvenile delinquents have
sleeping materials which are clean and well maiei®* Children remanded in the
Retention Homes are allowed to wear their homeséeat all times. The Commissioner
is supposed to ensure that sanitary facilities rttreetstandards of health and are kept in
hygienic condition at all the time. The Rules pdmvifurther that every child in the
Retention Home has the right to food in adequasntties, which is properly prepared,
wholesome and nutritiolf§? Unfortunately, no person or institution has beested with
an obligation to ensure that the right to such iggaind quantity of food is enjoyed by
children in the Retention Homes because the Rude puovides that “Every child in
Retention Home has the right to food,” without neming a person on whom an
obligation to provide such food is vested. Presuyabis the Government’s obligation

to be monitored by the Commissioner for Social \Atelf

Concerning the health services, every child inRie¢ention Home is entitled to prompt,
adequate and appropriate health services and nhégiaament'®* As a way of exposing
children in Retention Homes to the world outside tHomes, they are permitted to
receive visits from and communicate freely withguds, guardians, relatives and other
persons who are significant to such children, d@dHome Manager is obliged to assist
children in communicating with telephones, as veslisending and receiving letters or
parcels where possibf&* Children remanded in the Retention Homes are ledtito

make complaints orally or in writing about any astpef their treatment®® A complaint

“80 | aw of the Child, (Retention Homes), Rules, G.N. 61 of 4" May, 2012.
“811bid, Rule 18 (1).
“82|bid, Rule 21 (1).
83 |bid, Rule 23 (1).
84 |bid, Rule 36 (1) and Rule 38 (1).
83 |bid, Rule 50 (1).
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may be made to the Retention Home Staff, the Cosiamer for Social Welfare or

Commissioner for Human Rights and Good GovernaAseto what happens after the
complaint is made, that is governed by the Comtdatuidelines which are issued by
the Commissioner for Social Welfat®.

With the exception of the Commissioner for Humaghs and Good Governance, all
other persons to whom a complaint may be madenamvied in the administration and

management of the Retention Homes. There can lgaa@ntee of impartiality because
in some instances, the complaint may be againstoomeore of such persons in which
situation; one may be a judge in his own case. \igard to the inspection of detention
facilities by an independent authority, the Commoissr for Social Welfare has powers
to direct the inspection of an approved resideitahe or institution to be carried out by
the social welfare officer at any time to ensurat tthe approved residential home or

institution is being maintained at the requirechdds®’

However, inspection by the
social welfare officer cannot constitute an insjgecby an independent authority. The
social welfare officers are part of the Retentioantés’ staff and at some point, the

inspection may relate to their performance.

The Minister responsible for social welfare haseis to establish a Board of Visitors in
respect of any Approved School, which will have thandate to visit the School from
time to time, inspect and test the quality and ¢tanf the pupils' food and investigate
any complaint made by any pupil or member of tladf.4t® Moreover, the Commission
for Human Rights and Good Governance of Tanzarsaleamandate to visit the prisons
and places of detention or related facilities watlview to assessing and inspecting the
conditions of persons held in such places and ngakcommendations to redress the
existing problem&®® The laws do not accord to children detained inpbkce stations

and prisons the same treatment as children in gterflon Homes and Approved School

“8|bid, Rule 49 (1) and Rule 50 (3) (d).

4873, 136, Law of the Child Act, 2009, [Cap. 13].

88 |bid, S. 122 (1) and S. 123 (1).

48936 (1) (h), Commission for Human Rights and GGm¥ernance Act, 2001, [Cap. 391].
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because while there are the Approved School Ruleshnare more or less similar to the

Retention Homes Rules, the same do not apply ikcgetations and prisons.

This may be contributed by the fact that the po$itagions and prisons in Tanzania were
constructed in the colonial era during which theshdreatment during detention was part
and parcel of delinquents’ entitlements. Preserthg Law of the Child Act, 2009
prohibits any person to subject a child to tortunepther cruel, inhuman punishment or
degrading treatment, including any cultural practihich dehumanizes or is injurious to
the physical and mental well-being of the cHilj The term ‘degrading treatment’ as
used in the Law of the Child Act means an act dmna child with the intention of
humiliating him or lowering his dignit{®* The Law of the Child Act does not prohibit
the use of corporal punishment as a sentence ophlimary measure. It prohibits torture
or other cruel, inhuman punishment or degradingttnent, but it does not repeal the
laws that allow the use of corporal punishment tuldeen. Therefore corporal
punishment is still permitted in several laws omZania despite the enactment of the
Law of the Child Act, 2009.

In 2016, the United Nations Committee on the Rigbitsthe Child called upon the
Government of Tanzania to prohibit all forms of maal punishment for persons under
the age of 18 years in penal institutidfsThe reasons advanced by the Committee were
that corporal punishment does nothing to addressutiderlying causes of juvenile
delinquency and does not have the required rekathi purpose or effect that is
required in the sentencing of juvenile delinquefits.this, the Government responded
that studies have been conducted and revealeddhadral punishment to children is still

important in the country.

Thus, in Tanzania, children are subjected to tHetion of corporal punishment and it is
not considered as a humiliation to children, bua ashabilitative measure. It is therefore

4905 13 (1), Law of the Child Act, 2009, [Cap. 13].

“9bid, S. 13 (3).

“9%Global Initiative to End all Forms of Corporal Psiminent of Childrensupranote 55. para. 2.
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argued that permitting the use of corporal punighinte children as a sentence is
equivalent to the statutory as well as judicial @sdment of torture and inhuman
treatment of children. The contravention of thevsimns of the Law of the Child Act,
2009 regarding the rights and welfare of the cliiletluding the prohibition of torture
and degrading treatment), constitutes an offenaf apon conviction, it attracts a
penalty of a fine not exceeding five million shillis or an imprisonment for a term not

exceeding six months or both fine and imprisonni&ht.

In what appears as the furtherance of protectioainagy torture, cruel, inhuman
punishment or degrading treatment, the Law of thédCAct prohibits any child to be
sentenced to imprisonment. It provides that “Ndtatanding any provisions of any
written law, a child shall not be sentenced to isgmment.*** The word ‘imprisonment’

is not defined in the Law of the Child Act. Nevediisss, it can be defined as the restraint
of one’s personal liberty so as to prevent a freer@se of his freedom of movemént.

It is not a necessary part of the definition tha tonfinement should be in a place
usually appropriated to that purpose. Imprisonmerdy take place without the
application of any physical agencies of restrainthsas locks or baf€® In Tanzania,
children who are in conflict with the law are detd in prisons and other institutions
which are not prisons such as the police stati®etention Homes and the Approved
School. It is not clear whether in prohibiting thgrisonment of children, the Law of the
Child Act regards children incarcerated in these-pason institutions as imprisoned or

not.

The Law of the Child Act sets out alternative measuvhich may be imposed by the
Juvenile Court instead of custodial sentence. Thiaskide conditional discharge,

probation orders, power to order parents to pag, ftompensation or costs instead of the

4933, 14, Law of the Child Act, 2009, [Cap. 13].
494 bid, S. 119 (1), as amended by S. 37 of the Writtews_&Miscellaneous Amendments) Act, No. 2,
2016.
49 Black’s Law Dictionarysupranote 22.
9 ucky, J., in Steere v. Field22 Fed, Case No.1221.
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child, and discharging the child without making asrglers®®’

As a form of sentence,

placement of a child in an Approved School is resgiito be only in exceptional

circumstances, as a measure of last resort andhéoishortest appropriate period of
time**® In case the child is convicted of a serious oféentviolence, or he is proved to
be a persistent delinquent, or the Court belielias there is a significant risk of harm to
members of the public, the Court may order thedctul be committed to the custody at
an Approved School for a period not exceeding tlyesa's or until the child attains the

age of eighteen years, whichever is eafffér.

When the child committed in the Approved Schoohia the age of eighteen years
before the completion of his custodial sentencewlitiebe transferred to the prison for
youth and young offenders. Up to September 2016z38@a had only one Approved
School situated at Irambo in Mbeya region, but desl not accommodate female
delinquents. Moreover, currently, Tanzania has amg prison for youth and young
offenders situated at Wami in Morogoro region artuclw also does not accommodate
female delinquents. Therefore, it can generallyséiel that the custodial sentence of a
child in Tanzania can only be imposed on male dekmts, and in exceptional

circumstances, only at an Approved School, anéfeeriod not exceeding three years.

It is important to note that the Law of the ChildtAloes not seek to replace the statutory
and common law principles governing the adminigirabf criminal justice in Tanzania.
The Law of the Child Act functions in associatiomthwother laws such as the Penal
Code, 1961, the Criminal Procedure Act, 1985 amdRhsons Act, 1967. Surprisingly,
while the Law of the Child Act prohibits the imprisment of persons of less than 18
years, the Penal Code, 1961 emphasises on the Bamaot clearly stated in the Penal

Code or the Law of the Child Act that whenever th® are conflicting, which one

97 Sections 16, 18 and 19, Law of the Child Act, 20f@ap. 13] and Rule 51 (1), Law of the Child,
(Juvenile Court Procedure) Rules, G.N. No. 18205 Iiday, 2016.
498 Rule 49 (2) (d), Law of the Child, (Juvenile CoBrbcedure) Rules, G.N. No. 182 of 2@ay, 2016.
9 bid, Rule 54 (1).
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should prevail. As stated earlier, the purposeatiusory interpretation is to ascertain and

give effect to the intent of the legislatdf8.

The legislative intent in drafting section 119 (@f)the Law of the Child Act which
prohibits the imprisonment of juvenile delinquemtas to discourage the imprisonment
of persons below 18 years while the intention aftidae 131(2) of the Penal Code, which
provides for the imprisonment of delinquents inesasf rape, is to impose a stringent
punishment to deter other persons from committeqgeroffences. The general rule of
statutory construction is that where two statuedating to the same subject matter are in
conflict, the specific statute prevails over theeml statuté®® In this circumstance, the
Penal Code, 1961 is the general statute while tne bf the Child Act is a specific
statute; and hence, the latter prevails in mattenserning children.

Also, it has been noted that section 119 (1) oflther of the Child Act was enacted
subsequent to section 131 (2) of the Penal C¥dsection 119 (1) of the Law of the
Child Act is presumed to have been drafted takingp iaccount all the prevailing
circumstances of the juvenile delinquents in Tara®ince a more recent statute
prevails and exists as an exception to a geneaattstcovering the same subject matter,
it can be ruled out that the legal position in Tama prohibits the imprisonment of
persons below 18 years. Section 131 (2) of the IPEode should be amended to
harmonise it with the Law of the Child Act to avdite undesired effect which may result

from its application.

The Law of the Child Act prohibits torture or otheruel, inhuman punishment or

degrading treatment, but the Rules made under thep@rmit corporal punishmerf

%0 Also SeeGottsacker Real Estate Co. v. State of Wiscorisii, Wis. 2d 264, N.W.2d, 164 (1984),
U.S.A.
91 Kramer v. City of Haywards7 Wis. 2d 203, N.W. 2d, 871, [1973], U.S.A.
2.5, 131 (2) of the Penal Code, 1961 was introduned007 via the Written Laws, (Miscellaneous
Amendments), Act, No. 2 of 2007, while S. 119 (Iaw of the Child Act, 2009, was introduced by the
Written Laws, (Miscellaneous Amendments), Act, Bp2016.
%93 Law of the Child, (Retention Homes) Rules, G.N. 161 of 4' May, 2012.
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The Rules confirm the child’s right to protectialrm all forms of violencé® but they
authorise the use of corporal punishment, thoughae awatter of last resort and in
exceptional circumstancé€® The same stipulation appears in the Approved Sshoo
Rules®® in which, among other things, the use of corppralishment has to be justified
under the Education, (Corporal Punishment) Reguriaf’

4.2.2 Prolonged Detention of Juvenile DelinquentsiiTanzania
The Law of the Child Act, 2009 stipulates that weharchild has been taken to a Juvenile

Court for any offence other than offences triabjethe High Court, the case should be
disposed by the Court on the same WdyFor any reason to be recorded in the
proceedings, the Juvenile Court is permitted towdj the case to another day and may
release the child on bail. The Law of the Child Acsilent on the duration within which
juvenile cases have to be disposed by the High tCéucritical examination of section
123 of the Law of the Child Act implies that nornpabcedures and practices regarding
criminal proceedings in the High Court apply equé#dl juvenile cases.

The Rules made under the Law of the Child Act, 2p@fide that any case triable by the
Juvenile Court should be completed within six merafter the child has first appeared
on the charge before the court, but upon expirthefsix months and on a good cause to
be recorded, the Court may extend this period hotleer three months, making a total of
nine months® Both the amendment to the Law of the Child ActD2@nd the Rules
made under it are of the same year, that is, 20di6they provide differently on the time
frame within which juvenile cases must be finalisedhe Juvenile Court. Nevertheless,

since the Rules are specific legislation on thigeas they prevail over the position in the

% pid, Rule 4 and Rule 52.

% |bid, Rule 43 (8).

% | aw of the Child, (Approved School) Rules, 2011.

7 SeeRule 46 (7) (c) of Law of the Child, (Approved SdfjoRules, 2011 which requires that corporal
punishment in Approved Schools must be administénedccordance with the Education, (Corporal
Punishment) Regulations, G.N. No. 294, of 2002.

%% 5. 103 (1), Law of the Child Act, 2009, as amentdgdS. 36 of the Written Laws (Miscellaneous
Amendments) Act, No. 2, 2016.

%% Rule 34, Law of the Child, (Juvenile Court ProcejiRules, G.N. No. 182 of 2May, 2016.
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Law of the Child Act, 2008*° Therefore, in Tanzania the maximum period for the
completion of juvenile delinquents’ cases is ninenths. The Rules provide as a
compulsory procedure for the court to dispose jugerases within stipulated time, but
they do not direct what should be done by the Cowuthe parties in a situation where the

nine months expire yet the case is not finalised.

At the Bill stage, when the public was called toegviews regarding the Law of the
Child Act, 2009, Civil Society Organisations propdster alia, that each case involving
a juvenile should be handled expeditiously with@ry unnecessary delay. They
recommended that in order to preserve the bestestt®f the child, all cases against
children in conflict with the law must be finishedthin three months with an option of
extending this time for further three months. ¥ ttase is not determined after the expiry
of a six months period, they said, it should beniised forever** This resembles the
position in India in which the Supreme Court coesadl a period of three months from
the date of filing of the complaint or lodging dfet First Information Report as the
maximum time permissible for the investigation, angleriod of 6 months from the filing
of the charge sheet as a reasonable period withichwthe trial of the child must be
completed. The Court ruled that if that is not dotie prosecution against the child

would be liable to be quashet.

Unfortunately, the Government of Tanzania did netd the advice by these Civil
Society Organisations. The right to speedy tria fandamental right and if an accused is
not tried speedily and his case remains pendingréeahe court for an unreasonable
length of time, it is clear that his fundamentahti to speedy trial would be violated
unless the trial is held up on account of any intesrder passed by a superior court or

the accused is responsible for the delay in tiaé ofithe casé'® The right to speedy trial

*10 seeKramer v. City of Haywardsupra note 501.
*11 Civil Society Organisations, “Position Paper on Bi# to Enact the Law of the Child Act, 2009.”
Presented to the Parliamentary Standing Commi@eentnunity Development), or"z 8" October, 2009,
at Karimjee Hall, Dar es Salaam.
*12gheela Barse & Ors v. Union of India & Qf4986], SCC. (Cri) 337.
13 |bid.
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stems from the Constitution, 1977 which stipuldtes the Judiciary is the final authority
in dispensation of justice in Tanzania and thadetivering decisions in matters of civil
and criminal nature, the courts should not delay dmspensation of justice without
reasonable grourd? Under the Law of the Child Act, 2009, a juvenilase is not
required to be taken to the Juvenile Court unlbssitivestigation of the case has been
completed or the offence requires committal proregf'® In the case ofackson Ole
Nemeteni & Others v. Attorney Genetdl it was stated that several factors may be
attributed to the delay of not only juvenile cadmg criminal cases generally. For

example, the court observed that:

Our criminal justice system is still growing. Wevieanot reached the level
where all investigations are carried before arr@sir criminal detection

mechanisms are not yet advanced. Our manpowelt igeh@easoned and
in many cases, our people do not have permanentliable physical

addresses. With globalization, crime is becomingeysophisticated and
criminals more mobile. Cross boarder criminal atéas are also on the
increase’’

Moreover, the prosecution often contends that catmedelay of criminal cases cannot
be solely attributed to the prosecution side, mattleey are contributed to also by the
accused and other stakeholders at different stafethe process. They argue that
expediting disposal of criminal cases depends pamaber of factors in the investigation
process such as the cooperation of the accusedalaWy of witnesses, human and
financial resources, and competence of both magistrand prosecutot$. However,

much as the prosecution’s contention might be yalddren, not being the actors in the
criminal justice process, are not to be blamedHerdelay of cases which result in their

long detentions. The detaining of children delingigdor a long time amounts to treating

>4 Art. 107A (2) (b), the Constitution of the Unit&&public of Tanzania, 1977.
155, 103 (1), Law of the Child Act, 2009, as amentdgdS. 36 of the Written Laws (Miscellaneous
Amendments) Act, No. 2, 2016.
zij Miscellaneous Civil Cause No. 117 of 2004, High €af Tanzania at Dar es Salaam, (unreported).

Ibid, p. 44.
°18 Zephrine Galeba v. Attorney Generaiscellaneous Civil Application No. 21 of 2013jgH Court of
Tanzania at Dar es Salaam, (unreported), p. 8.
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them as the convicted criminals. This is contrasythe Constitution, 1977 and the

international law requirements to which Tanzania &scribed.

As to which time may be regarded as ‘long time’ tfoe purpose of pretrial detention, it
depends on numerous factors, including the natéirdneo accusations. The researcher
opines that in any case, if a child stays in paétitetention for longer than the duration he
or she would serve if convicted, this amounts tagylpretrial detention. With respect to
post trial detention, the researcher is of the Wieat if a child serves a sentence similar to
an adult who committed the same offence, this domss a long detention of the child.
In such a situation, the court may be said notaehbalanced between the best interests
of the child and the interests of justice. Foransk, in one case, the appellant was a boy
aged seventeen years who was charged of raperi#lisvas improperly conducted, but
he was consequently convicted and sentenced torigesonment. The Court of Appeal
of Tanzania in acquitting such child ordered hisnediate release from the prison where

he had been under custody for almost six y&4rs.

This indicates that in Tanzania, children delingeeare not detained as a matter of last
resort and for the shortest possible time as reduby the international laws which
Tanzania has domesticated. The Law of the Child pecinits the release on bail of a
child apprehended with or without a warrant and vdamnot be taken immediately
before a Juvenile Coutt® Moreover, the officer in charge of the police istatto which
the child is brought is obliged to release sucldcbin a recognisance being entered into
by the child, his parent, relative, or guardianttmér without suretie¥®’ However, the
officer in charge of the police station to whicle tthild is brought may not release a child
if the child is charged with homicide or any offengunishable with imprisonment for a

term exceeding seven years, or if it is necessatlya interest of that child to remove him

*19 Rutakangwa, J.A, in Furaha Johnson v. Republi€riminal Appeal No. 452 of 2015, Court of Appeal
of Tanzania at Arusha, (unreported), p. 6.

%205 101, Law of the Child Act, 2009, [Cap. 13].

*21 bid.
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from association with any undesirable person, @hef officer has reason to believe that

the release of that child would defeat the endssifce®?

This section contravenes the presumption of inncgewhich is the most important right
embodied in criminal justice systems around theldvand which is a Constitutional right
in Tanzania. Every accused person has the rightetresumed innocent until the
contrary is proved. It also contravenes the prowsiof the Criminal Procedure Act,
1985 which governs the general administration ohicral justice in the country. In the
Criminal Procedure Act, the duration of imprisonmér which the accused person is
likely to serve if convicted is not a relevant facto be considered on whether or not to
grant bail to the accused perséhin considering bail for a juvenile delinquent, therit

or the nature of the offence should have no relexdecause at this stage the child is just
an accused person. Denying him bail on the grobat lie is charged with an offence
punishable with an imprisonment exceeding sevemsyiggprematurely treating him as a
convict. After all, the Law of the Child Act prohib the imprisonment of persons below
eighteen years.

It is unreasonable to deny bail to the detaineemnile on a mere speculation that he may
be convicted and sentenced to imprisonment forran tef more than seven years.
Although the right of the accused person to beassd on bail is the right enjoyable with
limitations, such limitations are not supposed ® drbitrary"®* Under the Juvenile
Court’s Rules, before the child is remanded toamhgtthe Court is required to consider
that bail should not be denied where the childnbkely to receive a custodial sentence
upon conviction and that the deprivation of libeggnding trial has to be used in
exceptional circumstances, as a measure of lastt rexsd for the shortest possible period

of time>® This Rule is drafted in mandatory terms, which nse¢hat although the

*22bid, subsections (a-c).

%33, 148 (5) of the Criminal Procedure Act, 198fuates the conditions to be considered by thetsou
in granting bail to accused persons.
*2Ruhangisa, J, in Jeremia Mtobesya v. Attorney Generiliscellaneous Civil Cause No. 29 of 2015,
High Court of Tanzania at Dar es Salaam, (unrepriz 12.
%5 Rule 29 (1), Law of the Child, (Juvenile Court Redare) Rules, G.N. No. 182 of 2May, 2016.
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Magistrate has the discretion to release the anldbail or to remand him to custody, he
must act in accordance with the provisions of Ride 29 (1), Juvenile Court Rules,
2012.

Therefore, the release of the juvenile delinquentbail should be a rule and the
exception has to be rooted on reasonable groundbdieving that the child is in
immediate danger or he may cause danger to othés was previously granted bail and
absconded?® It can be argued that with the prohibition of thrrisonment of juvenile
delinquents, the importance of categorising offesno& bailable and unbailable ones has
diminished because even if convicted of a seridtenoe such as murder, the child will

not be sentenced to death or any term of imprisotame

Where the offence is triable by the High Court #mel Juvenile Court remands a child or
commits a child for trial before the High Court athe child is not released on balil or is
not permitted to go free, the Juvenile Court magteéad of committing the child to
prison, order him to be handed over to the caréhef Commissioner, fit person or
institution named in the ordé?’ The child shall remain in the custody of that parsr
institution during the period mentioned in the arde until he is further dealt with
according to the law and shall be deemed to bkeregal custody during that peritfd.
The rationale is to ensure easy availability of ¢théd during his trial, and at the same
time, avoid sending him to a detention which mayseahim more harm than good.
When the Court releases a child on bail in the almrcumstances, it is not supposed to

require a financial surei?’

4.2.3 Separation of Detained Juvenile Delinquents
The Law of the Child Act, 2009 obliges the policiaers to make arrangements for

preventing, so far as practicable, a child whileustody, from associating with an adult

% bid, sub-Rule (2).

273,104, Law of the Child Act, 2009, [Cap. 13].

528 bid.

2 Rule 28 (4), Law of the Child, (Juvenile Court Redare) Rules, G.N. No. 182 of 2May, 2016.
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charged with an offence unless he is a relalivahe Law of the Child Act is silent
about separation of children when incarceratedetemtions other than police stations.
The United Nations Convention on the Rights of @tald, 1989, provides that every
child deprived of liberty should be separated fradults unless it is considered in the
child’s best interest not to do 38. It was stated earlier that in Tanzania, children
delinquents are detained in police stations, RitenHomes, prisons and in the
Approved School, but the law talks about the searaof children in police stations
only.

The Law of the Child Act provides weakly the regmrent to separate children
delinquents from adult offenders without clearldioating the degree of separation,
whether it should be partial or total. Again, theewf the word ‘shall’ in section 102
indicates that the provision is mandatory; hencaking the separation of children from
adults in detentions a compulsory requirement. Ode of the Child Act proceeds to use
a phrase ‘so far as practicable’ which dilutes thbhole essence of separation
requirement. This phrase vests the police offigatls the discretion to separate or not to
separate children from adult offenders dependinghenmanner considered practicable
by them.

The Juvenile Court Rules, 2012 stipulate that wiaeckild is remanded into custody, he
must be held separately from adults and receive, garotection and all necessary
individual, social, educational, vocational, psyldgical, medical and physical assistance
that he may require in view of his age, genderallgy, health status and personal
circumstances® Further, the Rules provide that where the Cousitiing in the same
building with the court which tries adults, the Ry Officer must ensure that children
attending the Court do not share the same waitingiror area with the adults accused of
a criminal offencé® In the Retention Homes, female children are reguto be totally
separated from adult male staff as well as the nchilren detained in the same

305,102, Law of the Child Act, 2009, [Cap. 13].
3L Art. 37 (c), the United Nations Convention on Rights of the Child, 1989.
%32 Rule 29 (9), Law of the Child, (Juvenile Court 8edure), Rules, G.N. No. 182 of 2Blay, 2016.
533 hid, Rule (6) (3).
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Retention Home. The Rules provide that female childmust be accommodated in
separate sleeping rooms and be provided with septritets and bathing facilities from

those of male childrer?*

The Rules are also silent on whether a girl wheegibirth to a baby while in the
Retention Home should be separated from other girfsot as she is no longer a girl, but
a teen mother. The International standards stipukatt women should be separated from
men, children from adults, untried persons fromvicted detainees, and civil detainees
from detainees imprisoned for criminal offen3&sA total separation can be achieved by
allocating units strictly separate from each otlwéhin the same institution, then during
movements inside the institution; measures shoelthken to avoid contact between the
separated categories of detainees. However, incasg, separation measures are not
supposed to lead to deterioration in the treatnoemhaterial conditions of the persons

concerned>®

4.2.4 Free Legal Assistance and Representation
Another essential entitlement of a juvenile deliaguis the right to free legal assistance

throughout the criminal justice process. Legalstasce is an important part of the right
to a fair trial®®’ Therefore, in discussing the field of juveniletjos in Tanzania, the
importance of legal aid provision to juvenile dejirents should not be forgotten. Most of
the juveniles who commit offences do not know thaghts, they do not know how to
apply for a free legal aid and they cannot affoxdemses to hire a private legal counsel.
In this regard, it is necessary to have the lawicpand practice for a Government-
funded legal aid system for juvenile delinquent&nsure that free legal aid is available
to them at all stages of the criminal justice pescdt is internationally recognised that

most of the accused and aggrieved persons areeuttahbfford legal services due to the

% Rule 19, Law of the Child, (Retention Homes), Rulg.N. No. 151 of @May, 2012.
°% geefor example Article 8 of the United Natiof@ody of Principles for the Protection of all Person
under any Form of Detention or Imprisonment, 1988.
3¢ United Nations Basic Principles for the Treatmefrisoners, 1990.
37 |esnie, V., “What is a Fair Trial? A Basic Guideltegal Standards and Practice.” New York: Lawyers
Committee for Human Rights, 2000, p. 23.
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high cost of court and professional fé&As such, it is the duty of Governments to
provide legal assistance and representation tgemdipersons in order to make the right

to a fair trial more effective®®

The Law of the Child Act stipulates that in all peedings against a child, where the
parents, guardian, relatives or a social welfafe@f attends, anyone of them may, with
the prior consent of the court, assist the accadéd in the conduct of his case and, in
particular, in the examination and cross examimatibwitnesses?° The Act has ignored

a unique role of legal counsel in criminal trialthe examination of witnesses is an
important and technical aspect in any legal proecgsdwhich requires techniques that
may not necessarily be known to everyone, includihggparents, guardian, relatives or
social welfare officers. For the legal assistanue i@presentation of juvenile delinquents
to be meaningful, the same must be provided by eates or any other persons who are

gualified to practice laws in Tanzania.

Under the Law of the Child Act, procedure for cocithg proceedings by the Juvenile
Court in all matters are required to be in accocdawith the rules made by the Chief
Justice for that purpose, but in any case, thelaniist have a right to next of kin and
representation by an advocatéWhere a child who is a party to the proceedingsrm

legal representation, such representative shouldriwéded to the child free of charge
whenever practicabfé? Currently, there are organisations that provigal@ssistance in

Tanzania which include the National Organisation fegal Assistance, Legal and
Human Rights Centre, University of Dar es SalaamnzZania Women Lawyers
Association, to mention a few. However, most ofsthéegal aid providers do not take

criminal cases due to their nature, the objectif’g¢heir organisations, or due to the

3% Art. 9, Resolution on the Right to a Fair Trial drebal Assistance in Africa, (the Dakar Declarafjon
1999.The Declaration was adopted by the African @éssion on Human and Peoples' Rights at it 26
Ordinary Session in November, 1999.
> hid.
%035 108 (2), Law of the Child Act, 2009, [Cap. 13].
*11bid, S. 99 (1) (f).
%42 Rule 14, Law of the Child, (Juvenile Court ProcejuRules, G.N. No. 182 of 2May, 2016.
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reason that they have a limited number of advoocatesmay legally represent clients in
court>®
The cases that some of these organisations takmvgn in the table below:

Table 4:1: Some Organisations Providing Legal Aaarse in Tanzania

Legal Aid Provider Nature of Cases

National Organisation for Legal Assistance Almostlesively civil.

Legal and Human Rights Centre Civil, but may take criminal case of a
juvenile delinquent if there is a clear abuse

of process.

Tanzania Women Lawyers Association Civil cases.

Kilimanjaro Women Information ExchangeCivil and criminal.

and Consultancy Organization (KWIECO)

Babati Legal Aid Centre Civil, but may take criminzases for a
child victim of a crime.

University of Dar es Salaam Civil and only ‘hargshicases and
strategic litigation.

Source Hamilton, C. and Barnes, R., “Assessment of Asdesthe Justic&ystem for
under-18s in Tanzania.” London: UNICEF, NOLA & CoraChildren’s Legal Centre,
UK, 2011, pp. 62-65.

The Juvenile Court Rules create a child’s righfree legal representation, but they do
not vest obligation on any person to provide sughtythus, making this right an abstract
and hard to realise or claim whenever it is deni@he of the Civil Society

Organisations’ suggestions wHsat a child arrested and charged of an offenceldho

3 Hamilton, C. and Barnes, R., “Assessment of AcdesdusticeSystem for under-18s in Tanzania.”
London: UNICEF, NOLA and Coram Children’s Legal @en U.K., 2011. Requirements for practicing
advocates are provided in sections 8, 34, and &%eof\dvocates Act, [Cap. 341 R.E. 2002].
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have the right to free legal assistance and cepresentation which must be accorded to
him by the State, institution, organisation or atiier interested perséff: As stated

earlier, the flexible nature of phrases such aselvdver practicable’, diminishes the
mandatory character of a provision. It is diffictdtascertain how ‘practicable’ should be
construed in the circumstances of each case withwueasonably escaping legal

responsibility towards the rights of a child delireat.

Moreover, in determining whether the confessiorth®ychild was made voluntarily, the

Juvenile Court takes into account, among othegthiwhether the parent, guardian, child
supporter or legal representative was presentdstatie child at the time of making a
confessiorn® The Rules do not stipulate clearly the effect @fiducting proceedings to

which a child is a party in the absence of hisarlagal representativBhagwati, J., (as

he then was), once stated that:

...let it not be forgotten that if the law is notlpmo speak justice but also
deliver justice, legal aid is an absolute impemativ free legal services are
not provided to every accused person who is un@bkngage a lawyer
and secure legal services on account of reasomsasupoverty, indigence
or in communicado situation, the trial itself maynrthe risk of being
vitiated.. >*®

This contention is supported §harshiing, M,>*” when he observed that the absence of
a lawyer in a juvenile Court on account of povesfythe juvenile delinquent will be
detrimental to the delinquent and his incarceraitoany institution will be unreasonable,
unjust and unfair. Free legal assistance and reptat$on to juvenile delinquents needs
to be considered seriously by making it accesdiblehildren facing not only murder
charges but also any proceedings before the céujtivenile who cannot afford to
engage a counsel for his defence is not guaramteedual protection of law and fair trial

according to the international standards. The alesen legal representation may mean

>4 Civil Society Organisations’ Position Papsapranote 511.

5 Rule 41 (3), Law of the Child, (Juvenile Court 8edure), Rules, G.N. No. 182 of"2May, 2016.
*¥®Hyssainara Khatoon v. State of Biha#iR [1979], SC. 1374.

47 Kharshiing, M., “Juvenile Justice with Special Befnce to the State of Meghalaya.” Thesis Submitted
in Partial-fulfillment of the Requirements for thevard of PhD, Gauhati University, 2012, (unpublidhe
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the end of juvenile’s liberty by incarcerating him jail or any institution under the

contaminating influence of adult offenders or othardened juvenile delinquents.

4.2.5 Diversion of Juvenile Delinquents, Rehabiliteoon and Reintegration
Programmes

The Law of the Child Act does not contain the psmms which allow children to be
diverted out of the formal criminal justice systamd referred to rehabilitative services
and support. Diverting juveniles out of the crinlijustice system is the first step towards
the protection of their rights which are prone tolation when juveniles come into
contact with the criminal justice system. Lack bé tprovisions for formal diversion
programmes is a contravention of the internatidaats relating to children in conflict
with the law. Formal diversion is generally a ggm@ctice and positive alternative to
putting children through the criminal justice systd focused on the best interests of the
child. The Juvenile Court Ru¥g have been made to enable the implementation of the
Law of the Child Act, but the Rules can only impksmh the principal Act, that is, the
Law of the Child Act. The Rules cannot amend the @«cfill in gaps in respect of the

issues which are missing in the principal Act.

Concerning the rehabilitation and reintegrationgpammes, the international standards
specify that all juvenile delinquents should benbm arrangements designed to assist
them when leaving detention. They should benefinfrarrangements designed to assist
them in returning to society, family life, educatior employment after release. Such
support is an important step towards successfuitegiation into society and the
prevention of re-offending. The Rules made under ltAw of the Child Act, contain
educational and vocational training programmesetwabilitate and help in integrating
juveniles to the community, but those programmesrent effective enough to prepare

children to lead decent lives after release orgtitable employment opportunities.

%48 | aw of the Child, (Juvenile Court Procedure) Ru@sN. No. 182 of 20 May, 2016. Rule 125 of these
Rules repeals the Law of the Child (Juvenile Céutcedure) Rules of 2014, which were G.N. No. 261 o
2014.
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The Law of the Child Act is supposed to providetfte establishment or recognition of
rehabilitation and reintegration facilities to takare of juveniles after they leave the
detentions for the purpose of enabling them to Eathonest, industrious and useful life
in the society. Whether these programmes need &stablished in police detentions, this
may be considered later when the programmes inonsjs Retention Homes and

Approved School are effective.

Under the Retention Homes Rules, the Commissiane®dcial Welfare, in collaboration
with the Ministry responsible for education and atenal training, is required to ensure
that every child in a Retention Home has the righéducation suited to her or his needs
and abilities’® In doing so, children of compulsory school agehie Retention Homes
must get primary education in accordance with th&onal curriculum available to
children in the community. Moreover, children whampleted primary school should be
granted access to secondary education in accordaitbe the national curriculum
provided to children in the community, and spe@ducation programmes should be
provided for children with cognitive or learningffttulties and children who have

missed schooling>®

The Commissioner is further obliged to ensure @md¢quate education materials are
provided to every child in the Retention Home. didi&ion, the Rules stipulate that every
child in a Retention Home is entitled to particgpat vocational training programmes to
promote skills and prepare him or her for futureplEryment>™* In this regard, the child
has to be able to select programmes of his orrterast. The Manager of a Retention
Home has a legal duty to establish programmes wedigo facilitate a child’s

reintegration into the community?

9 Rule 31 (1), Law of the Child, (Retention Homes)d3, G.N. No. 151 of‘#May, 2012.
550 |
Ibid.
*1|bid, Rule 32.
°*2|bid, Rule 33.
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4.3 The Penal Code, 1961 and Protection of JuveniRelinquents
The Penal Code, 1987% is the primary legislation in Tanzania which pies for most

of criminal offences and their penalties. One o thasic legal principles is that one
cannot be punished for doing something which isprohibited by law, that is to say,
there can be no punishment without a law authaiginThis principle is expressed in a
Latin phrase“Nulla poena sine legé>** It should be noted that the Penal Code does not
provide the definition of ‘a child,” but it providethat a person under the age of ten years
is not criminally responsible for any act or omissi*° It provides further that a person
under the age of twelve years is not criminallypoassible for an act or omission, unless
it is proved that at the time of doing the act @king the omission he had the capacity to

know that he ought not to do the act or make thission>>°

Also, the Penal Code provides that any person utiterage of twelve years who
commits an act or omission which is unlawful shml dealt with under the Law of the
Child Act, 2009 In addition, a male person under the age of twgbas is presumed
to be incapable of having sexual intercout8eTherefore, under the Penal Code, 1961
the minimum age of criminal responsibility is twelyears. This means that in Tanzania,
a person under the age of twelve years cannotrestad or formally charged with an
offence.

The minimum age of criminal responsibility undee tPenal Code, 1961 is so low that a
person who has not yet attained the emotional, ahemtd intellectual maturity is held
responsible for his actions through formal crimittel procedures and measurs.
Although there is no categorical international d&d regarding the minimum age of
criminal responsibility, there is nothing to prevdmnzania from increasing the same to

18 years as long as the country recognises a pbedow the age of 18 years as a child.

53 penal Code, 1961, [Cap. 16 R.E. 2002].
54 Black’s Law Dictionarysupra note 22, p. 1201.
%53, 15, Penal Code, 1961, [Cap. 16 R.E. 2002].
%% |pjd.
*7|bid, S. 15 (4), as amended by S. 174, Law of the Ckikj 2009, [Cap. 13].
558 |

Ibid.
9 Also SeeMashamba, Csupra note 116, p. 346.
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Moreover, the Penal Code provides that where tfenoé of rape is committed by a boy
who is of the age of eighteen years or less, ifisha first delinquent, he should be
sentenced to corporal punishment only, but if he s2cond time delinquent, he must be
sentenced to imprisonment for a term of twelve mentith corporal punishment and if
he is a third time and recidivist delinquent, heoudtd be sentenced to five years
imprisonment with corporal punishmefif. Regarding gang rape, the Penal Code
stipulates that where the commission or abettinghef commission of a gang rape
involves a person of or under the age of eighteesrsy the court should, in lieu of
sentence of imprisonment, impose a sentence obralrpunishment based on the actual

role played in the rap&:

Therefore, imprisonment and corporal punishmenthitddren are permitted as types of
sentences under the Penal Code, P§Corporal punishment is also legally allowed as
a disciplinary measure to children in penal ingtios. It is pertinent to note that the
Nyalali Commission, 1992° was of the view that corporal punishment is inhéye
cruel, inhuman, degrading and contrary to Artick (i) (e) of Tanzanian Constitution,
1977 which stipulates that no person shall be stdyeto torture, inhuman or degrading
treatment® One would expect that such a considered view femninent Tanzanians

would weigh highly in the courts, but this was titg case.

As a safeguard mechanism, the Penal Code providas for the promotion and
protection of the right of the child, nothing shadyrevent the court from exercising
discretionary powers in imposing sentences to persd or below the age of eighteen

years or to exercise revisionary powers to sattsfy cruel sentences are not imposed on

0’35, 131 (2), Penal Code, 1961, [Cap. 16 R.E. 2082amended by S. 177 (a), the Law of Child Act,
2009.
*11bid, S. 131A (3), as amended by S. 8 of the Writtewd,gMiscellaneous Amendments), Act, No. 2 of
2007.
23 25 (c), the Penal Code, 1961, [Cap 16 R.E.]2002
%53 United Republic of Tanzania, “Presidential Commaiss(Nyalali Commission), on whether Tanzania
should adopt a one-Party or Multi-party System,2l@thpublished), p. 10.
564 ja:

Ibid.
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persons of or below the age of eighteen y&&r$he word ‘court’ as used in the Penal
Code means the court of competent jurisdictf§rConcerning treatment of children, the
Penal Code stipulates that any person having te®dady, charge or care of any person
under eighteen years of age, who ill-treats, neglec abandons that person or procures
that person to be assaulted, ill-treated, neglemtedandoned in a manner likely to cause
him suffering or injury to health, including injuty, or loss of sight or hearing, or limb
or organ of the body or any mental derangement,nutsnthe offense of cruelty to

children®®’

Any person who commits the offence of cruelty taldsien is liable on conviction to
imprisonment for a term of not less than five yeard not exceeding fifteen years or to a
fine not exceeding three hundred thousand shillorge both the fine and imprisonment,
and shall be ordered to pay compensation of an atraetermined by the court to the
person in respect of whom the offence was commiftedthe injuries caused to that

persorm®®

4.4 Rights of Juvenile Delinquents under Criminal lPocedure Act, 1985
Like the Constitution, 1977, the Criminal Procediw, 1985 does not directly provide

for the rights of children in conflict with the lawhe Criminal Procedure Act, 1985 is
basically a procedural legislation for the investign, trial and punishment of all
offences under the Penal Code, 1961 and offenceerwther laws, except where any
other law provides a different manner of dealinghweffences created under it. The
Criminal Procedure Act, 1985 does not apply in @mncourts. Primary Courts have
their own procedures contained in the third Schetiukhe Magistrates’ Courts Act, 1984

namely, the Primary Courts Criminal Procedure Code.

Thus, the application of the Criminal Procedure, A&85 relates to every person who is
accused of or committed an offence, and as statagliere in the context of the

%3, 60B, Penal Code, 1961, [Cap. 16, R.E. 2002].
*®pid, S. 5.
*7bid, S. 169A (1).
% |bid, s. 169A (2).
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Interpretation of Laws Act, the term “person” indks a child®® Therefore, children in
conflict with the law are entitled to all the rightfreedom and safeguards set out in the
Criminal Procedure Act, 1985. The Criminal ProcedAct defines a ‘child’ as a person
who has not attained the age of sixteen y&arshis age is again very low for a child to
be dealt with as a criminal through the applicatbthe Criminal Procedure Act, 1985 in
the ordinary criminal justice system. Although &k tage of sixteen years a child
may have the capacity to appreciate the naturésaddtions, he is still not mature enough
to withstand the hassles of the criminal justicecpsses.

Under the Criminal Procedure Act, 1985, a persaissidered to be under restraint if he
is in the company of a police officer for a purpesanected with the investigation of an
offence and the police officer would not allow himleave if he wished to do so. It is
immaterial whether or not the police officer hasas@nable grounds for believing that
such person has committed an offefCdt is also irrelevant that such person is not in a
lawful custody in respect of the offence. For thegose of the Criminal Procedure Act, a
person is in a lawful custody if he is under rastrafter being lawfully arrested or he
was unlawfully arrested in connection with an offenbut the police officer believes on

reasonable grounds that the said person has coedrtfié offencé’?

The Criminal Procedure Act, 1985 prohibits the perarrested to be subjected to more
restraint than is necessary to prevent his estdpe.performing their duties and
exercising powers conferred on them, police officare obliged to comply with the
provisions of the Criminal Procedure Act, 1985 tiap to the procedures for criminal
investigatior®’* However, where a police officer contravenes olsfa& comply with
such provisions, the contravention or failure sbonbt be punishable as an offence

against the Criminal Procedure Act, 1985, unlegsemalty is expressly provided in

95 4, Interpretation of Laws Act, 1996, [Cap. ER2002].
035, 56 (2), Criminal Procedure Act, 1985, [Cap.R(E. 2002].
>1bid, S. 5 (1).
>2|bid, S. 5 (2).
"3 bid, S. 12.
> bid, S. 6 (2).
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respect of the contravention or failti¥f@ Moreover, it is not a contravention or a failure
to comply with the Criminal Procedure Act, 1985aifpolice officer commits any act
which constitutes a breach of discipline under Bladice Force and Auxiliary Services
Act®’® for which he may be dealt with under that A¢tThe act by a police officer may
not be regarded as a contravention or failure toptg with the Criminal Procedure Act,
1985 if it constitutes grounds for the exclusioreeidence in proceedings for the reasons

that the said evidence was illegally obtained.

Additionally, if the act constitutes grounds foetimstitution of civil proceedings against
the concerned police officer, it will not be purasiie as an offence against the Criminal
Procedure Act, 19852 Where a person is under restraint, a police aff€@ot supposed
to ask him any questions, or ask him to do anytHorga purpose connected with the
investigation of an offence, unless the policeagifihas told him his name and rahk.
Moreover, the restrained person must be informed pwglice officer, in writing or orally

if practicable, the fact that he is under restramd the offence in respect of which he is
restrained in a language in which he is flu8AtHe should be cautioned by a police
officer by informing him, or causing him to be infioed that he is not obliged to answer
any question asked to him by a police officer, othan a question seeking particulars of
his name and address and that he may communictiteaviawyer, relative or frient’
Upon request by a restrained person, a police esffie required to provide him with
reasonable facilities to enable him to communieeth a lawyer, a relative or friend of

his choice.

As for a child, immediately after he is placed unastraint, a police officer in charge of
investigating an offence in respect of which thddcks under restraint, is required to

cause a parent or guardian of the child to be inéaf that the child is under restraint and

>75 |bid.
>"® police Force and Auxiliary Services Act, 1961, }Ca22, R.E. 2002)].
>3, 6 (3), (a), Criminal Procedure Act, 1985, [Cap, R.E. 2002].
>81hid, S. 6 (3), (c).
> pid, S. 53 (a).
0 hid, S. 53 (c).
%81 |bid.
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of the offence for which he is restraindd A police officer may refuse to facilitate the
restrained person in communicating with a relatvdriend if he believes on reasonable
grounds that it is necessary to prevent him fromrmainicating with the person for the
purpose of avoiding the escape of an accompliceeoperson under restraint or the loss,
destruction or fabrication of evidence relating ttee offence® A police officer
investigating an offence for the purposes of aag@rtg whether the person under
restraint has committed an offence may record t@rsent of that person and show the
statement to the person and ask him to read is@mdat the end®*

With regard to detention of the arrested persdms,Griminal Procedure Act stipulates
that when any person has been taken into custoiiyputia warrant for an offence other
than an offence punishable with death, the officezharge of the police station to which
that person is brought may, if it does not appeaactrable to bring him before an
appropriate court within twenty four hours aftenis@s so taken into custody, inquire into
the case and, unless the offence appears to thetrao be of a serious nature, release
the person on his executing a bond with or wittewreties® If the arrested person is
not released, so he has been retained in custedyust be brought before the court as
soon as practicable. This is also the position w/lagry person is arrested under a warrant
of arrest or he has been taken into custody witlaowiarrant for an offence punishable
with death.

An officer in charge of a police station may rekeas person arrested on suspicion of
committing any offense if after due police inquinysufficient evidence is, in his opinion,

disclosed in which to proceed with a charffeRegarding treatment of restrained
persons, the Criminal Procedure Act, 1985 requhlaswhile a person is under restraint,

he should be treated with humanity and with respechuman dignity®’ No person

*82|bid, S. 56 (1).
% |pid, S. 54.
84 |bid, S. 58, as amended by S. 15 of the Written LaMisdellaneous Amendments) Act, 2011.
%853 32 (1), Criminal Procedure Act, 1985, [Cap.R(E. 2002].
%0 |hid, S. 32 (4).
7 |bid, S. 55 (1).
141



under restraint should be subjected to cruel, irdrumor degrading treatment. Where a
person under restraint makes a request to a poffager to be provided with medical

treatment, advice or assistance in respect ofi@@ss or an injury, the police officer must
forthwith take such reasonable action as is necgssansure that the person is provided

with medical treatment, advice or assistaite.

In excluding children from criminal justice processthe Criminal Procedure Act, 1985
stipulates that children are not allowed to be gmésn the court during the trial of any
other person charged with an offence or during proceedings preliminary thereto,
except during such time as their presence is redquas a withess or otherwise for the

purposes of justice®’

The Criminal Procedure Act provides further thagrgvaccused person is entitled to be
released on bail except if he is charged with epgeroffence such as murder, treason and
armed robbery?® A person brought under the custody of a policéceffon reasonable
suspicion of having committed an offence shouldréddeased immediately, where the
police officer who arrested him believes that tkespn has in fact committed no offence
or the police officer who arrested him believed ti@arrested the wrong person, or after
twenty four hours since the person was arrestedpmoal charge has been laid against
that person unless the police officer in questieasonably believes that the offence
suspected to have been committed is a serious’bi¢here the person arrested is under
the age of fifteen years, that person may be reteafier his parent, guardian, relative or
any other reliable person has entered into a résagee on his behalf? So, not every
child arrested is entitled to police bail for thenm reason that he is a child. Only those
with less than fifteen years may be released witbradition that the parent, guardian or
relative enters into recognisance on behalf of chidd. Under these circumstances, a

child of say, sixteen years, is required by the Vetven arrested to be treated like an adult

%8 hid, S. 55 (3) (b).
% bid, S. 187.
*9pid, S. 148 (5) and S. 152.
*1bid, S. 64 (1).
*2|bid, S. 64 (3).
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offender, contrary to the international law regmests. In the United Kingdom, for
example, a 17 years boy was arrested and heldnddroPolice Station on suspicion of
robbery of a mobile phone on a bus. The boy stayqablice custody for eleven hours
and he was denied communication with his mothea ¢tase challenging such treatment,
the Court held that most of the statutory provisioglating to criminal justice draw a line
between those who have reached 18 and those uradeage. Such provisions treat those
under 18 differently from adults, but when they taleen into custody by police, they are
treated as adults. This is an anomaly. The tredtrokri7 year-olds as adults when
arrested and detained is inconsistent with theddnitations Convention on the Rights of
the Child, 1989 and the views of the United Nati@@mmittee of the Rights of the
Child.>*®

The police officer is not compelled to release #dcbn bail because the word ‘may’ as
used in Section 64 (3), of the Criminal Procedurt, A985 does not generally mean
‘must.” Where in a written law the word ‘may’ isegin conferring a power, such word
shall be interpreted to imply that the power sofeoed may be exercised or not, at the
discretion, while where the word ‘shall’ is usedcwnferring a function, such word shall
be interpreted to mean that the function so coafemust be performed? It is well
settled that the word ‘may’ is capable of meaningist’ or ‘shall’ in the light of the
context™® The researcher opines that the protection of jimetelinquents’ rights is one

of such contexts which require the constructiothefword ‘may’ to mean ‘must.’

Considering the danger of incarcerating childrerd@&tentions, the age of the accused
person referred to in Section 64 (3), of the CrahiProcedure Act, 1985 would
preferably be eighteen years instead of fifteerrsyddoreover, instead of conferring the
discretion to the police officer to treat the wdrday’ as optional or mandatory, the
legislature could clearly impose an obligatory diatythe police officer to release on bail
any arrested person who is below the age of eightgears except where the

*3The Queen on the Application of HC (a child, bylhigation friend CC) v. The Secretary of State fo
the Home Department & Anoth§¢2013], EWHC 982.
%943, 53, Interpretation of Laws Act, 1996, [Cap. ER002].
%9 | akkaraju, J.supranote 133, p. 92.
143



incarceration is for the best interest of the comee child. This could be achieved by
using the word ‘shall’ in Section 64 (3), of thei@inal Procedure Act, 1985 and
construe the same in the light of Section 53 (2)hef Interpretation of Laws Act, 1996
that requires the word ‘shall’ to mean mandatory: the same reason, the Law of the
Child Act, 2009 permits the child to be releasedaaecognisance being entered into by
him, and if it is impracticable, to get his paregtiardian, relative or any other reliable

person who can enter into a recognisance on hisllbeh

Concerning the time frame for the disposition ofminal cases, the Criminal Procedure
Act, 1985 stipulates that during the hearing of aage, the court may adjourn it from
time to time and release the accused person onobatommit him to prison. The
adjournment must not exceed fifteen days at anytiome if the accused person has been
committed to prison. If the accused person has bedemased on bail, the said
adjournment is not supposed to exceed thirty d&\is.is unlawful for a court to adjourn

a case in respect of offences specified in thet Hchedule to the Criminal Procedure
Act, 1985 for an aggregate exceeding sixty daysemixaunder the enumerated
circumstances, including filing of a certificate by Government stating the need and
grounds for an adjournmett. If the accused person has not been tried within a
reasonable time, and if no certificate has beexd flly the Government to explain the
delay, the Court is required to discharge the atyerson, though this will not operate
as a bar to a subsequent charge being broughtsagha accused person for the same

offense>%®

The researcher is of the view that allowing theuaed person who was discharged for
non-compliance of the law by the prosecution tacharged again for the same offence,
defeats the very purpose of setting the time limitthe disposition of criminal cases.
Once the prosecution has failed to comply with pinescribed conditions, the logical
thing to do for the trial magistrate is to discharie accused person. The magistrate

%965 225 (2) and S. 248, Criminal Procedure Act5198ap 20, R.E. 2002].
*bid, S. 225 (4).
*%|bid, S. 225 (5).
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cannot force the prosecution to proceed if they raseready nor can the magistrate
prosecute the case himself. Discharging the acgosesbn while permitting his re-arrest
for the same offence will almost surely result is immediate re-arrest and the charges
being laid against him again. This means the whaobtee starts afresh. The discharge
does not serve any useful purpose unless it waslglstated that the discharged person
may not be re-arrested before investigations angpteted, in which case, the trial could

be conducted right away.

For the same purpose of promoting fair and expagtitrials, the Criminal Procedure
Act, 1985 provides for accelerated trials and dsspof cases in which before the actual
trial of the accused person, preliminary hearingsanducted to determine matters not
in dispute between the parti®s.Likewise, in murder and treason cases which blée

by the High Court, committal proceedings are cokelliadn the subordinate courts of
competent jurisdiction before information is filedthe High Courf® As stated above,
these procedures were intended to expedite crinirzs, but whether they achieve the
purpose for which they were introduced or not,sitstill debatable and subject to
research. It suffices to point out that juvenildirdgients were not specifically intended
to be the beneficiaries of these accelerateddri@ngements; hence, nothing meaningful

has been achieved to save them from the long @reind post trial detentions.

As to the legal assistance and representation efaitcused persons, the Criminal
Procedure Act, 1985 provides that any person, accbsfore any criminal court, other
than a primary court, may be defended by an adeocafithe High Court subject to the
provisions of any written law relating to the pre&in of professional services by the
advocate§™ As far as legal aid in Tanzania is concerned, ethere two different

legislations which are currently regulating thisttea These are the Legal Aid, (Criminal
Proceedings), Act, 1969 and the Legal Aid Act, 28fThe Legal Aid Act, 2017 repeals
the Legal Aid, (Criminal Proceedings) Act, 1969t Ituprovides that all orders, rules,

*9bid, S. 192 (1).
800 pid, S. 244.
01 pid, S. 310.
02 Act No. 1, 2017.
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guidelines, directives and regulations made unikerLiegal Aid (Criminal Proceedings)
Act, 1969 shall have effect until such other sulasidlegislations are made under the
new Legal Aid Act®

Under the Legal Aid, (Criminal Proceedings), A&B69, the Chief Justice or the
Principal Judge of the High Court or the Judgeharge of the district registry where the
proceeding is conducted, are regarded as theyiegifuthority®®* Thus, in any criminal
proceeding, where it appears to the certifying awty that it is desirable, in the interests
of justice, that an accused person should have &gan the preparation and conduct of
his defence or appeal, but his means are insufticeeenable him to obtain such aid, the
certifying authority may certify that the accuseaagbt to have such legal aid and upon
such certificate being issued, the Registrar shaulekre it is practicable to do so, assign
to the accused an advocate for the purpose ofrdmamtion and conduct of his defence
or appeaf® This is only the case where the accused persohasged with an offence
involving complicated or novel legal issues, orifeharged with an offence involving
capital punishment, life imprisonment or a possg#atence of not less than fifteen years

imprisonment, or he is a child, or he is sufferiram disabilities or serious illne§&

The Legal Aid Act, 2017 provides that the Policedeoor Prison Services shall designate
mechanisms for facilitating the provision of legadl services by legal aid providers to
the accused or convicts in custddyConcerning the juvenile delinquents, the Legal Aid
Act, 2017 provides that where any person is chargih the duty of supervising the
welfare of the child, in execution of his dutiesadewith the child who has come into a
conflict with the law, he shall cause that childdotain legal aid immediatef/® The
Legal Aid Act, 2017 is now in force as per the Uegad (Date of Commencement)
Notice, 2017°° This Notice appoints the first day of July, 20Xk7the day on which the

93 bid, S. 49 (2).

043, 2, Legal Aid, (Criminal Proceedings), Act, 19f%ap. 21, R.E. 2002].

*Mbid, S. 3.

6% Rule 3 (1), Legal Aid, (Criminal Proceedings), 8IG.N. No. 353 of 26September, 2014.
073,36 (1), Legal Aid Act, 2017.

%% |hid, S. 35.

9 G.N. No. 217 of 18 May, 2017.
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Legal Aid Act, 2017 came into operation. Howevére functioning of this Act is still

waiting for the Regulations to be made by the Maridor Constitutional and Legal
Affairs. It is hoped that the Regulations whichlvgbvern the provision of legal aid to
the juvenile delinquents will establish clear megbhms for the enjoyment of the right to
free and accessible legal assistance for the emildr conflict with the law as per the

international standards.

4.5 Police Force and Auxiliary Services Act, 1961
According to its long title, the Police Force andixfiary Services Act, 1961s a

legislation to provide for the organisation, didicip, powers and duties of the Police
Force, Auxiliary Services, and Police Reserve. Agwtre powers of the Police Force are
the preservation of peace, maintenance of law addrpprevention and detection of
crime, the apprehension and guarding of delinquants the protection of property
throughout the United Republic of TanzaffiA.In carrying out its duties in the
apprehension and guarding of delinquents, the &dhorce comes into contact with
juvenile delinquents. Every police officer is, aartpof his duties, required to take all
steps necessary to prevent the commission of affeand public nuisances and to detect
and bring delinquents to justice, and to apprehathdoersons whom he is legally
authorised to apprehend and for whose apprehessiftinient ground exists:*

In the exercise of his duties, a police officer meg arms against any person who by
force rescues or attempts to rescue any other pdérsm lawful custody or prevents or
attempts to prevent the lawful arrest of any ofherson where such police officer has
reasonable ground to believe that he or any oteesop is in danger of grievous bodily
harm and that he cannot otherwise effect such taoreprevent such rescue. A police
officer may also use arms against any person ifulasustody charged with or convicted
of an offence when such person is escaping or ptiegito escape where such police
officer has reasonable ground to believe that maataotherwise prevent the escape and

#1935 5 (1), Police Force and Auxiliary Services A@f1, [Cap. 322, R.E. 2002)].
®11bid, S. 27 (3).
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has given a warning to such person that he is abauge such arms against him and such

warning is unheedett?

Concerning bail, the Police Force and Auxiliary \begs Act, 1961 provides that a
person brought under the custody of police on measle suspicion of having committed
any offence shall be released immediately, wheeeptblice officer who arrested him
believes that such person has in fact committedffemce, or that police officer has no
reasonable grounds on which to continue holding pleason in custod$*® This is also
the case where the police officer who arrested f@bBon believes that he arrested a
wrong person or after twenty four hours since thespn was arrested, no formal charge
has been laid against hitt. The exception to this rule is where the policdceff in
guestion reasonably believes that the offence stephdo have been committed is a

serious one.

Regarding juvenile delinquents, the Police Forcd Anxiliary Services Act provides
that where the person arrested is under the adgdtedn years, that person may be
released after his parent, guardian, relative or rfiable person has entered into a
recognisance on his beh&f. This provision is a replica of Section 64 (3) lné Criminal
Procedure Act, 1985. As mentioned earlier, to misarhe incidents of sending children
to the detentions, the Law of the Child Act, 2008ves the arrested child to be released
after entering into a recognisance by him, and i$ inot practicable, to find his parent,
guardian or relative without undue delay. Everyiqmlofficer arresting a person
reasonably suspected of committing any offenceahagal duty to inform that person of
his right to bail and where any police officer r&fg to grant bail to any person under his

custody, he should reduce into writing all the cemsfor his refusat®

21bid, S. 29 (1).
*3bid, S. 31 (1).
%4 bid.
3 1pid, S. 31 (3).
1% pid, S. 31 (5).
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Where a person who is being interviewed by a pobdcer for the purpose of
ascertaining whether he has committed an offendeesjaduring the interview, either
orally or in writing, a confession relating to affemce, the police officer is required to
record that statement and show it to the personaskdhim to read it and sign at the
end®!” However, a confession made to a police officénasimissible unless it is proved
that it was voluntarily made by the accused per#faa.confession was made voluntarily
to a police officer by a person accused of an a#elit may be used as evidence against
that persori*® A confession is considered to be made involuntafithe court believes
that it was induced by threat, promise or othejuygtiee held out by the police officer to
whom the confession was made or by any membereoPtilice Force or by any other

h°%° the court stated that where a

person in authority*® In the case oR. v. Mkake
statement is made to a police officer, that staténee inadmissible unless proof of its
voluntariness is given. The burden of proving ttiet confession made by an accused
person was made voluntarily by him lies on the @coson. However, Section 29 of the
Evidence Act, 1967 has introduced a new dimengictmé admissibility of confessions.
In addition to the test of voluntariness, the tesether or not the inducement or torture
was likely to affect the truth of the confessiors lheen introduced.

If despite torture or undue influence, the trutimtemt of the confession is not affected;
mere allegations of torture will not render the fession automatically inadmissibie.
Section 29 of the Evidence Act, 1967 stipulates tltaconfession which is tendered in
evidence shall be rejected on the ground that engor threat has been held out to the
person confessing unless the Court is of the opitiat the inducement was made in
such circumstances and was of such a nature aske&bsto cause an untrue admission
of guilt to be madé?* The researcher is wary about this provision ferrgmson that it is
likely to be abused by the police officers and atgutorture to the accused persons,

including juvenile delinquents under the authoatyolice officers.

7 bid, S. 33.
6183, 27 (1), Evidence Act, 1967, [Cap. 6, R.E. 2002]
9 bid, S. 27 (3).
62011971], HCD. No. 74.
®21Als0 Seethe case oRichard Lubilo and Mohamed Selemani v, [R003] TLR 149.
6223, 29, Evidence Act, 1967, [Cap. 6 R.E. 2002].
149



4.6 Rights of Prisoners under the Prisons Act, 1967
The Prisons Act aimed at amending and consoliddtieglaws relating to prisons, to

provide for the organization, discipline, powerd atuties of prison officers, and for
matters incidental theref®® It replaced the colonial Prisons Ordinafféewhich was
Chapter 58 in the Revised Laws of Tanganyika, withsubstantial changes in terms of
managing the prisons. The colonial approach toopsasvas based on a philosophy of
retribution, with a view that the punishment shobédsufficient for deterrent purposés.
The enforcement of that deterrence was based ocotifenement, general loss of liberty,
hard work and inadequate funds for rati6fisBeing colonial-times legislation, the
Prisons Act was enacted without juvenile delingeentmind; hence, their needs were
not taken into consideration. The Act categorisésopers into various groups. There is
the ‘adult prisoner’ who is a prisoner of the agpairage of twenty one years or more and
the ‘young prisoner’ who is a prisoner betweendpparent ages of sixteen and twenty
one-years. There is also the ‘civil prisoner whaislebtor, or a lunatic or a detainee
under the Preventive Detention Act, 1962. On theeiothand, there is the ‘criminal
prisoner who is under sentence of a court or cmattial or other bodies with similar

authority®?’

Under the Prisons Act, 1967, any prison officer nugg force against a prisoner, as is
reasonably necessary to make him obey lawful orddrish he refuses to obey or in
order to maintain discipline in a priséf¥.In using such force, a prison officer may use
weapons like firearms and the circumstances whiely marrant the use of force are,
first, if the concerned prisoner is escaping oerafiting to escape and refuses, when
called upon, to return. Second, the prisoner iagad with other persons in breaking out
or attempting to break out any part of a prison aondtinues to break or to attempt to

break when called upon to desist. Third, a prisaeeengaged with others in riotous

23| ong title to the Prisons Act, 1967, [Cap. 58, RE02].
6243105, Prisons Act, 1967, [Cap. 58, R.E.2002].
%5 Nyoka, J., “Can Prison Reforms Impact on Publite§&” The Law Reformer JournaVol. 4, No.1,
2013, pp. 39-56.
2% |bid, p. 41.
6273, 2, Prisons Act, 1967, [Cap. 58, R.E. 2002].
28 |bid, S. 13 (1).
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behaviour in a prison and refuses to stop whemaalpon to do so. Fourth, a prisoner is
endangering the life of, or is likely to inflictawe injury to the prison officer or any other
person and the use of weapons, including fireansighe only practicable way of
controlling the prisone¥® However, the Prisons Act prohibits the use of veespon the
prisoners unless the prison officer has a reasenaalise to believe that he cannot
otherwise prevent the escape, breaking out orusotiehavior, and has given a warning
to such prisoner that he is about to use weapoamstghim and such warning is
unheeded. Moreover, the Prisons Act provides tieuse of a weapon should be aimed,

as far as possible, to disable and not to°ill.

The Prisons Act stipulates further that in evengaq, there should be a medical officer
who is responsible for the health of all prisongrsa prison and who may conduct
medical examinations of any prisoner at such timesnay be prescrib&d: In the case
of serious illness of a prisoner confined in aqmisvhere adequate facilities do not exist
for the treatment of sick prisoners, the medicdicef may order his removal to a
government hospita?? Whenever a medical officer is of the opinion thay prisoner
other than a remand prisoner is of unsound mindnhbst prepare and transmit to the
Minister of Home Affairs a written report and recorndation for the treatment of the
prisoner in a mental hospital, and the Minister @ceipt of such a report and
recommendation may direct that such prisoner hesteared to any mental hospital in
Tanzania and be detained ther&fhin the case of a remand prisoner that appears f b
unsound mind, the prison officer is required to mand transmit to the court that
remanded him a written report on that person's itiondand the court should thereupon
proceed in accordance with the provisions of then®®al Procedure Act, 19858*

9bid, S. 13 (2), (a-d).
630 |bid, proviso to S. 13 (2).
®11bid, S. 20.
832 |pbid, S. 53 (1).
83 bid, S. 57 (1).
%41bid, S. 57 (2).
151



The Prisons Act provides that no prisoner shotld admitted into a prison unless
accompanied by a remé warrant, certificate, warrarar other order of detention or a
warrant of conviction or of comittal®* In this regard, an infant childf a female prisoner
may be received into prison with its mothér child of a female prisoner admitted to
prison is supposed to be provided with all necéss3® The Act does not provide
anything relating to the special needs of femaisopiers such as sanitary pads.

Male and female prisoners are required to be cedfiim separate prisons, or separate
parts of the same prison in a manner that prevastéar as practicable, their seeing or
conversing or holding any communication with onetaer®’ Civil and unconvicted
prisoners should not be kept with other classegrisoners if conditions allow such

separatiorf>®

Unconvicted persons are to be delivered to courtsompetent authority at the time
named and according to the terms of the remandaw&arfhe Prisons Act is silent about
the separation of juvenile delinquents from addimal prisoners, whether convicted or
remanded. Within a prison, there are isolationsctl solitary confinement where the
need arises, but the cells and wards where prisomer confined are required to be
illuminated at night and be under the constant siigien of a prison officef>® While in
the prison, every prisoner is entitled to food iprascribed dietary scale and must be
supplied with and should wear such prison clothasy may be determined by the
Commissioner General of Prisons. In addition, eyatigoner has to be provided with
separate bedding adequate for warmth and healthagsbe determined by the medical
officer and be prescribed by regulati6A%An unconvicted prisoner may be permitted to
maintain himself and purchase or receive from pevsources at proper hours, food,
bedding, clothing, or other necessities, but suliiethe examination and to such other

conditions as the Commissioner General of Prisomg direct®**

6353, 25 (1), the Prisons Act, 1967, [Cap. 58 R.B220
%% bid, S. 65.

37 bid, S. 28.

63 hid, S. 75.

89bid, S. 67 (2).

84035, 65 (2), the Prisons Act, 1967, [Cap. 58 R.B20
%41 bid, S. 76.
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The Commissioner General of Prisons may determime manner of training,
employment and treatment of prisoners, whether they within or outside the
boundaries of any prison and for that purpose, suidoners must, at all times, perform
such labour, tasks and other duties as may benasktg them by the officer in charge or
any other prison officer in whose charge they ma§/'bin relation to their employment,
prisoners may be paid gratuities by the Governnrergiccordance with the prescribed
rates*® Every prisoner is required to abide by the pristiscipline and regulations
during the whole time of his imprisonment, whetheris or is not within the precinct of
any prison.The Prisons Act, 1967 makdke provisios for offences by prisoners, both
minor and major offences and their punishnféhSuch offences are known as prison
offences.

A prisoner who is found guilty of a prison offenio@olving personal violence to a prison
officer may be punished bgmong others, theward of corporal punishment with a cane,
after confirmation by the Commissioner General afis¢hs®*® Where corporal
punishment is prescribed for any offence, the numbstrokes should not exceed ten in
the case of persons under the apparent age oesiyiars, and eighteen strokes, in all
other case8® Corporal punishment should not be inflicted upay aivil prisoner, any
female prisoner, or male prisoners under sentehceath or over the age of forty five
years, nor upon any prisoner imprisoned as a vagtaRrisoners are allowed to worship
according to every one’s religion and belief. Hoeewvorship facilities, sending and
receiving letters, receiving visitors and talking @ny visiting justice who visits the

prison, are permissible to prisoners as privileges, rights®*® A visiting justice is any

®421pid, S. 61.

%43 bid, S. 66.

644 part VIII, Prisons Act, 1967, [Cap. 58 R.E. 2002)].

6453, 34, Prisons Act, 1967, [Cap. 58 R.E. 2002].

%% bid, S. 39 (1).

%7bid, S. 34 (5).

48 SeePart IX, Prisons Act, 1967, [Cap. 58 R.E. 2002provides for privileges of prisoners and remissio
of sentences.
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person appointed by a Regional Commissioner, with dpproval of the Minister of

Home Affairs, to be a visiting justice in his regi%/®

The Ministers and Judges of the High Court are fégto visiting justices of all prisons
in the mainland Tanzania. Every Regional Commigsios an ex-officio visiting justice
of all prisons in his region; members of the NatilbAssembly are ex-officio visiting
justices of all prisons in their respective consttcies; also the District Commissioners,
Magistrates and Justices of the Peace are ex@ffisiting justices of all prisons within
their respective areas of jurisdictiotl.Moreover, the Commissioner General of Prisons
has an obligation to periodically visit and inspextcause to be visited and inspected, all
prisons within mainland Tanzarid. He is further required to submit a report to the
President on the general condition and conducbahg prisoners serving indeterminate

sentences as soon as the prisoner has completg@anef the sentence.

As for the adult prisoners serving fixed senterafasiore than eight years, as soon as the
prisoner has completed four years of his senteaheeCommissioner General of Prisons
is supposed to submit such a report to the Presiderd for the prisoners with

indeterminate sentences, the report has to be #igdmas soon as the prisoner has

completed one year of his sentefite.

4.7 Juvenile Delinquents under Tanzanian Child Devepment Policy, 1996
This Policy aims at, among other things, defininghdd in the Tanzanian context so as

to avoid confusion in fulfilling the child’s rightsand to educate the community on the
basic rights of a chil® The Policy defines a ‘child’ in accordance witte thinited
Nations Convention on the Rights of the Child, 1,98% the national Constitution, 1977.
The Child Development Policy, 1996 uses this dafiniof a child to protect the rights

and interests of the child, particularly in the ess of marriage, employment, protection

6493100 (1), Prisons Act, 1967, [Cap. 58 R.E. 2002]

0bid, S. 100 (2) to (5).

®1pid, S. 6.

®52bid, S. 51.

®3para. 19 (i) and (i), Tanzanian Child Developm@alicy, 1996.
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against abuse, punishment and care by the paremsaodian$™* Thus, in this Policy,
the child is defined as a person below the agégbiteen years. However, the Policy pays
no particular attention to the peculiar needs afdebn in conflict with the law. It
addresses this category of children, just by thg, wdnen providing for the measures to

promote the rights of the child in Tanzania.

The Child Development Policy, 1996 provides thatitations involved in overseeing
and enforcement of laws including the Ministry cemed with Legal Affairs, the Police
and the Judiciary should ensure that the rightdiremed in the existing laws are not
violated and are respect®d.In addition, these institutions are required tswer that
deficient laws are rectified in accordance with tights of the child>® The Ministry,
which is responsible for social welfare is urgedettsure that the interests of children
involved in criminal offences are protected. Inrdpso, the Police, Judiciary and Prisons
are obliged to ensure that child delinquents aatéd in a way that respects their rights
as children according to the existing l&w5Although the Child Development Policy
was drafted in 1996 before the Law of the Child Aeis enacted, the Policy could draw
some inspiration from the international legal instents to which Tanzania is a party so
as to lay a foundation for the best law of thectlil the country. For example, Tanzania
ratified the United Nations Convention on the Rggbf the Child on 10 June, 1991
which contains all the important aspects for thetgmtion of children’s rights, including

the provisions for effective protection of juvendelinquents’ rights.

Usually, a policy outlines what the Governmentmite to achieve as well as the methods
and principles it will use to achieve them. Therefdo implement the policy, it is usually
necessary to pass a law enabling the Governmenputoin place the necessary
institutional and legal frameworks to achieve thaims. Consequently, if the policy
contains loopholes or offers a weak protection @atain groups of persons, the law
enacted for its implementation is likely to be fafl loopholes as well and the practice

4 bid, para. 2.
% bid, para. 26.
%58 pid.
7 bid, para. 28 and 29.
155



should be expected to be even worse. The Tanz&thdd Development Policy, 1996
was not a good guiding tool for the Law of the @hlct, 2009 as it failed to address the

important principles and standards for the protectf juvenile delinquents’ rights.

The analysis of Tanzanian laws relating to the qmidn of detained juvenile
delinquents’ rights has in general terms, indicatieat there are weak and indirect
protection in some legal texts such as the Childelgment Policy, the Constitution of
the United Republic of Tanzania, 1977 and the GrahProcedure Act, 1985. Owing to
their significance in the justice system, thesalagxts were expected to contain specific
provisions for the protection of detained juverdielinquents’ rights. Despite being the
vital part of the criminal justice system, legigdais such as the Penal Code, 1961, the
Prisons Act, 1967 and the Police Force and Auxili@ervices Act, 1961 address the
rights of juvenile delinquents just by the way whagaling with the rights of criminals
generally. It has been found that with the excepbbthe Law of the Child Act, 2009
and its Rules, no law in Tanzania provides for bditation and reintegration
programmes to prepare detained children for reratean into the society after their

release.

The study has established that although derivaigsothe fundamental step towards
protection of juvenile delinquents’ rights, there mo legislation in Tanzania which
provides for derivation as a means of dealing yutlenile delinquents outside the formal
criminal justice system. Regarding the essentgits of detained juvenile delinquents,
the analysis has shown that there is no mandatayirement for total separation of
children from adult offenders throughout criminaistice processes. The laws still
provide for inhuman and degrading treatments orighuments such as corporal
punishment. Detention of children delinquents is firmnly required to be a measure of
last resort by all criminal laws in the country ahé duration of detention of juveniles is
not yet the shortest appropriate period of timerexuired by the international and

regional laws.
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Most of the laws analysed in this chapter do niptutdte the time frame within which
juveniles’ cases have to be finalised. The Lawhaf Child Act provides for such time
limit, but in very weak and impractical terms, riéisig to the prolonged detention of
children both before and after trials. Finally,réhés no guarantee for free legal assistance
and representation of juvenile delinquents andslations which provide for it confine
the assistance to only certain specified offenceh @s capital offences. Although the
Law of the Child Act, 2009 does not guarantee fiegal representation of juvenile
delinquents during the justice process; assistdraa a parent, relative, guardian or
Social Welfare Officer during the trial is considedrimportanf>® The Act does not

however provide for such assistance apart froncéimeext of trial proceedings.

583, 112, Law of the Child Act, 2009, [Cap. 13].
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CHAPTER 5

5. TANZANIA'S COMPLIANCE WITH INTERNATIONAL STANDAR DSFOR

THE PROTECTION OF JUVENILE DELINQUENTS’ RIGHTS

In the preceding chapters, secondary data fronvaeteinternational and regional legal
instruments, the domestic laws, decided casesngbuarticles, theses, textbooks,
declarations, State reports, general comments aodcluding observations of

international treaty bodies on juvenile justice sveritically analysed in an attempt to
evaluate the international and Tanzanian legal ésmank for the protection of detained
juvenile delinquents’ rights. In this chapter, ddtam field research are presented,
analysed and discussed with a view to assess Tiafeagmactice and compliance with

the international standards in the protection ¢&ied juvenile delinquents’ rights. Field
research was conducted in Tanzania froffi &y, 2016 to ¥ September, 2016.

5.1 Field Data Collection
Primary data were collected from twenty two detmfiacilities, namely, Arusha Central

Police Station, Mtwara Central Police Station, Kigo Central Police Station, Mbeya
Central Police Station, Urafiki Police Station, Bugni Police Station, Babati Police
Station and Kasulu Police Station. Other detenfacilities which were visited are
Upanga Retention Home, Tanga Retention Home, AruRbtention Home, Mbeya
Retention Home, Irambo Approved School, Wami PrigonYoung Offenders, Segerea
Remand Prison, Isanga Prison, Maweni Prison, Batétbn, Butimba Prison, Lilungu

Prison, Kasulu Prison and Kigongoni Prison.

Apart from the detention facilities, data were atsmlected from interviews with key
juvenile justice stakeholders such as parents tHied children, Resident magistrates,
Non-Governmental Organisations’ officials, Lectgrexf Law, a Commissioner of the
Commission for Human Rights and Good Governanc&asfzania, lawyers from the
Law Reform Commission of Tanzania, Public Prosasuémd private advocates. A total
of One Hundred Seventy-Five (175) respondents gyaatied in this study. In the

detention facilities the researcher conducted wr&rs with the detention staff, reviewed
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the admission books and conducted focus group sksmus with detained children. In
addition, the researcher used a set of preparatblgues according to the international
standard®® to observe the infrastructure and material coouitisuch as the provision of
food, accommodation, transport, hygienic facilitisscial service provision programmes
and exercise facilities that were available forgoile delinquents in those detentions.
Due to the fact that the study aimed at examinhg Tanzanian compliance with the
international standards for the protection of deddi juvenile delinquents, a set of
relatively similar questions were asked to all cesfents through semi-structured
interviews and focus group discussions. Resemblahapiestions helped to eliminate
biases and ensure reliability of the answers pexvidy the respondents. The table below

indicates the number of respondents who participete¢his study.

Table 5:1: Number of Respondents who Participatecdithis Study

S/IN  Category Gender Total
M F
1 Detained Children 100 15 115
2 Police Officers 5 7 12
3 Retention Homes and Approved 3 4 7
School staff
4 Prison Officers 9 7 16
5 Parent of Detained Children 0 1 1
6 Resident Magistrates 1 2 3
7 Officials from Non Governmental 0 4 4
Organisations
8 Lecturers of Law 1 2 3
9 CHRAGG Commissioner 1 0 1
10 Lawyers from the Law Reform 2 1 3
Commission
11 Public Prosecutors at Kisutu Juvenile 0 2 2
Court
12 Private advocates 3 0 3
13 Mothers Detained with their Children 0 5 5
Total 125 50 175

9 United Nations Office on Drugs and Crime, supreerk®3, p. 5.
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In Tanzania, juvenile delinquents are detainedour fcategories of detention facilities.
These are the police stations, Retention Homesp®siand the Approved School. For
the purpose of this study, data were collected fiight (8) police stations, Four (4)
Retention Homes, Nine (9) prisons and One (1) ApgdoSchool. There were no
children detained in Tanga Retention Home during time of visit so, data were
collected from an interview with the Home Managetyo In Tanzania, all Retention
Homes and the Approved School are under the Mynistr Health, Community
Development, Gender, Elderly and Children while gutice stations and prisons are
under the Ministry of Home Affairs. Irambo Approve&thool is the only Approved

School in the Mainland Tanzania. It is designatedtie detention of post trial boys only.

Irambo Approved School has a capacity to accomneotlatee Hundred (300) boys aged
12 to 17 years. The Approved School accommodategdit trial boys who are serving
sentences not exceeding three (3) years. Durinyilieto this School, the researcher
found the girls’ dormitory which was ready for useut it was waiting for the

inauguration. The table below shows the visitecek®dns and the number of children

held therein at the time of data collection.
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Table 5:2: Detentions Visited and the Number of Chilren Held at the Time of Visit

S/N Name of Detention Region M F Total
1 Upanga Retention Home Dar es Salaam 27 1 28
2 Wami  Prison for  YoungMorogoro 82 N/A 82
Offenders
3 Segerea Remand Prison Dar es Salaam 36 16 52
4 Isanga Prison Dodoma 36 0 36
5 Kigongoni Agricultural Prison Coastal Region 9 0 9
6 Lilungu Prison Mtwara 21 0 21
7 Mtwara Central Police Station Mtwara 0 0 0
8 Urafiki Police Station Dar es Salaam 1 2 3
9 Tanga Retention Home Tanga 0 0 0
10 Maweni Prison Tanga 16 2 18
11 Babati Police Station Manyara 4 0 4
12 Babati Prison Manyara 15 1 16
13 Arusha Retention Home Arusha 8 0 8
14 Arusha Central Police Station Arusha 4 0 4
15 Mbeya Retention Home Mbeya 9 3 12
16 Irambo Approved School Mbeya 23 N/A 23
17 Mbeya Central Police Station Mbeya 0 0 0
18 Kasulu Prison Kigoma 7 0 7
19 Kasulu Police Station Kigoma 0 0 0
20 Kigoma Central Police Station Kigoma 2 0 2
21 Butimba Prison Mwanza 37 1 38
22 Buguruni Police Station Dar es Salaam 0 0 0
Total 337 26 363

In these detentions, there were Three Hundred Siktge (363) children below the age
of eighteen (18) years who were held during theetohthe visit. This number does not
include children who were found incarcerated whtkit mothers. Thirty Six (36) children

(9.9%) were found detained with their mothers imiouzs detentions. Among these
mothers, Thirty (30) were in the pre-trial stagdjle/ Six (06) were convicted. Three (03)

of these mothers were in police stations, whilerfyhThree (33) were in prisons. This
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means that there were thirty three children dethiwgh their mothers in adult prisons

and three (3) children held with their remandedhrect in police stations.

Among 363 detained children, Three Hundred Thiyeh (337) children (92.8%) were
boys while Twenty Six (26) children (7.2%) were lgirOut of 363 children, Two
Hundred Seventy Nine (279) children (76.9%) wertaided in adult prisons, Thirteen
(13) children (3.6%) were held in police statioRerty Eight (48) children (13.2%) were
in Retention Homes, and Twenty Three (23) childi@B8%) were held in the Approved
School. Out of One Hundred Fifteen (115) childrehowparticipated in focus group
discussions for this study, Ninety Three (93) dfeiid (80.9%) were in pre-trial stage,
while Twenty Two (22) juvenile delinquents (19.1%gre post-trial. In all visited
prisons, pre-trial children were held with the po&l juvenile delinquents, while girls
were held with women prisoners, but with the exioepbf Urafiki police station, in all
other detentions there was a complete separatigirleffrom boys. The following table
illustrates the number of children held in the tédidetentions during data collection and

those who participated in this study.

Table 5:3: Children in Detentions according to theCategory of Detention Facility

I ——
Detained Children Children Respondents

Detentions Male Female Total Male Female Total
Police Stations 11 2 13 4 2 6
Retention Homes 44 4 48 10 1 11

Prisons 259 20 279 86 12 98
Approved School 23 0 23 0 0
Total 337 26 363 15

5.1.1 Duration of Pretrial Detention of Juvenile Dénquents
During data collection, the researcher inquiredualtioe duration of both pretrial and post

trial detention of child delinquents in Tanzanian Q@retrial detention, the researcher
asked about the time limit within which a juvendelinquent may stay in the detention

before the case is completed and obtain sentence. Hindred Twenty Eight (128)
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respondents (100%) answered this question. Fiftg () respondents (39.8%) replied
that a juvenile delinquent may be detained up telwer months before his case is
completed. Twelve (12) respondents (9.4%) saidrjieecases take up to twenty four
months before completion. Ten (10) respondent@4Y &plained that depending on the
nature of the offence, juvenile cases take up irdytBix months to be finished. Thirty
(30) respondents (23.4%) stated that a juvenile ishaxcused of a serious offence such
as murder or armed robbery stays in the detentpitouorty eight months before the
conclusion of the case. Further, Eight (8) respatsdf.3%) explained that it takes up to
sixty months for juvenile cases to be finished.rigg@n (13) respondents (10.2%) said it
may take up to seventy two months before a juveodse is completed. One (1)
respondent (0.8%) stated that murder cases tak® @ighty four months. Three (3)
respondents (2.3%) responded that juvenile caseastai@ ninety six months to be
disposed and during this period, a child remainghédetention. The table below shows

the duration of pretrial detention of juvenile aejuents in the visited detentions.

Table 5:4: Duration of Pre Trial Detention of Juverile Delinquents in Tanzania

I ——
Timescale (Months)  No. of Respondents  Percentage [%

0-12 51 39.8
13-24 12 9.4
25-36 10 7.8
37-48 30 23.4
49-60 08 6.3
61-72 13 10.2
73-84 01 0.8
85-96 03 2.3
Total 128 100
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Therefore, from the above findings, it is evidenattjuvenile delinquents are held in
detentions for a long time before their cases analifed. The International and
Tanzanian laws on the protection of juvenile deliewts’ rights require the detention of
juvenile delinquents to be used only as a meastilast resort and for the shortest
possible duratiofi°® The Tanzanian Criminal Procedure Act, 1985 pravittetonce the
accused person has been arrested by a policerpfiienust be taken to court within 24 hotifs.
Moreover, the Law of the Child Act, 2009 requirésttonce a juvenile delinquent is
brought before the court, the case must be disposea the same day. However, the
practice shows that no juvenile case has ever disposed in one day, and the detention
of juvenile delinquents has continued to be th& fand the only measure in dealing with
the juvenile delinquents in Tanzania. For examipléhe case oRepublic v. Ally Yahaya
Masudi®®?a 15 year old boy committed an offence of murde2df4 contrary to Section
196 of the Penal Code, 1961. The court judgmentaied that he stayed in remand
custody awaiting trial for nine years until in 20dBen he was sentenced, then aged 25

years®®®

It has to be noted that, although international imwlear on acceptability and restrictions
on the use of detention, neither the United NatiGosvention on the Rights of the Child
nor the African Charter on the Rights and Welfar¢he Child provides a specific time

frame within which a child should be brought to out is therefore up to individual

States to prescribe such time frames, although Hbhenan Rights Committee has
recommended that ‘delays must not exceed a few.'8%\#% can be argued that the time
limit within which a child is brought to court muké shorter compared to that for adult

offenders. Chirwa, for example, has argued that rdguirement under the African

%0 Rule 13 (1), Beijing Rules, 1985 and Art. 37 (Bhited Nations Convention on the Rights of the &hil
1989. AlsoSeeRule 49 (2) (d), Law of the Child, (Juvenile CoBrbcedure) Rules, G.N. No. 182 of™20
May, 2016.
€613, 32 (1), Criminal Procedure Act, 1985, [CapRE. 2002].
222 Criminal Session Case No. 45 of 2010, High CouiTafizania at Dar es Salaam, (unreported), p. 14.

Ibid.
84 Office of the High Commissioner for Human Right€§CPR General Comment No. 8: ‘Article 9,
(Right to Liberty and Security of Persons),” adapg the 18 Session of the Human Rights Committee,
on 30" June 1982, para. 2.
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Children’s Charter that criminal matters againstdtbn shall be determined as ‘speedy

as possible’ entails a pace that is over and atimteapplicable to adulf§?

The researcher inquired about the causes of delagsposing juvenile cases. Seventy
Eight (78) respondents (100%) responded to thistgare Nine (09) respondents (11.5%)
said the delays are caused by the slow investigationot only juvenile cases, but the
criminal cases generally. Ten (10) respondents8fa?.explained that there are slow
court procedures which cause delays in the conmoletif juvenile cases. Six (06)
respondents (7.7%) stated that witnesses do reidathe courts during the hearing and
this leads to unnecessary adjournments, hencegdlag in the conclusion of juvenile
cases. Three (03) respondents (3.8%) explainedthieat.aw of the Child Act, 2009
requires juvenile cases to be disposed within @ dut the courts do not comply with
this requirement, thus delaying the completionuvepile cases. Seven (07) respondents
(9.0%) said lack of legal assistance and representaf children in conflict with the law

causes delay of their cases.

Further, Six (06) respondents (7.7%) stated thattrob parents do not cooperate with
appropriate authorities processing juvenile cagesgefore, the cases take a long time to
be finished. Nine (09) respondents (11.5%) saidethe insufficient number of social

welfare officers despite the fact that they areunegl to be involved in every stage of
juvenile cases. Their absence at any stage of dke teads to the adjournment of a
juvenile case, thus delaying it. Twelve (12) resparis (15.5%) stated that lack of
knowledge of juvenile laws causes delay of juvemiéses. They said that only few
judges, magistrates, police officers and parentguegnile delinquents are conversant
with the laws relating to juvenile justice in Tanm Two (02) respondents (2.6%)

replied that they do not know exactly the causesetdys in disposing juvenile cases.

Lack of transport to and from the court is one e problems mentioned by most of

respondents as causing delay of juvenile casestderu(14) respondents (17.9%) stated

8% Chirwa, D.,supranote 364, at p. 166.
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that lack of transport to courts causes delay eénile cases. Explaining this problem,
one of the respondents stated as follows durindaties group discussion: “I am charged
with theft. | was not taken to the court on theriv@pdate due to lack of transport. Police
vehicle had no fuel. | do not know the next headlage. This happens several times for
each of us.”Source Information obtained during data collection inbB# prison,

Manyara. (Translation from Swabhili to English isa).

This finding corresponds with what the Commissiar Human Rights and Good
Governance found out in the 2011 report on childreletentions inspection whereby it
was shown that about seventy percent (70%) of @nldsent to police stations are
detained for more than twenty four hours beforenppesent to the courts. Lack of
transport to take children from police stationsctwurthouses was cited by many of the
prison and police officers as an explanation fis &xcessive deldf° With regard to the
compliance with the Law of the Child Act, 2009 irsgbsing juvenile cases, one of the
respondents remarked that by requiring the juverates to be disposed within a day, the
legislators intended to curb unnecessary adjourtsnajuveniles’ cases, but ‘the one

day rule’ is practically not possible.

In this aspect, the Law of the Child Act, 2009 slgtes that where a child has been taken
to the Juvenile Court for any offence other thaferates triable by the High Court, the
case should be disposed by the Court on the sam&deEowever, this provision is
silent about the time frame for the finalisationjo¥enile cases that are triable by the
High Court and subordinate courts which have juciszh to entertain juvenile cases.
The Juvenile Court Rules, 2012 require any juveodse to be completed within six
months after the child has first appeared befoeeltivenile Couft®® Upon the expiry of

the six months, if the case is not completed, for good reason to be recorded in the

656 Commission for Human Rights and Good Governasapranote 81, p. ix.
735, 103 (1), Law of the Child Act, 2009 as amentigdS. 36 of the Written Laws (Miscellaneous
Amendments) Act, No. 2, 2016.
658 Rule 34 (1), Law of the Child, (Juvenile Court Redare) Rules, G.N. No. 182 of 2May, 2016.
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proceedings, the Juvenile Court is permitted temcithe period of completion of a case

for a period not exceeding three monifts.

Regarding non-attendance of witnesses during tiads, trthis reason featured across
different categories of respondents. For instarwee resident magistrate explained
during the interview that in the cases involvingldien of the same family, it becomes
more difficult to get witnesses due to fear of fgmtonflicts. Like in many other
countries, people in Tanzania are generally nolingilto testify against their friends,
relatives, or neighbours. This is probably duehio fact that the arrest, investigation and
prosecution of criminal cases are usually donehgydolice officers. The relationship
between the police and the public is quite tensk @eople are generally scared of the
policemen. Therefore, people would rather avoid @mytact with the police officers. The
witnesses, as well have real fears regarding tlsible infliction of violence on them by

the police, thus they avoid them.

The Law of the Child Act, 2009 vests powers to datee juvenile cases to the Juvenile
Court or subordinate courts where the presidingistrage is a resident magistr&fé.
This contributes to the delays in disposing juveridses because resident magistrates
deal with ordinary cases generally, and only oaoealy, juvenile cases. For this reason,
resident magistrates may not be familiar with juleefaws and standards. There was a
general consensus among the respondents that imgtsikkeholders of juvenile justice in
Tanzania are not aware of the juvenile laws, battional and the international ones. It
was once contended that thiggest challenge in protecting children in confligth the law in
Tanzania is lack of knowledge and skills on thet pataw enforcement officials as well as lack
of juvenile courts to facilitate a child friendlyng@ronment in court’* When interviewed on
whether the involvement of resident magistratedifaies a speedy disposal of juvenile
cases, majority of the respondents answered iraffivenative, but opined that resident

magistrates have a backlog of cases, criminall, enatrimonial and miscellaneous. This

9 bid, Rule 34, (2).
6705, 97, the Law of the Child Act, 2009, [Cap. 13].
" Tanzania Child Rights Foruraupranote 115.
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makes it difficult to concentrate on juvenile issu&hese findings are in line with what
the Commission for Human Rights and Good Governaioced out in the 2011

detentions inspections report where it was rematfatl

...there is a lack of general knowledge on the sgbt children in

Tanzanian society. Even the main stakeholders wenjle justice,

including Government officials, law enforcement mige judicial

personnel, local government officers, prison offisj Social Welfare
Officers and community leaders, do not know abbet ¢ontents of the
United Nations Convention on Rights of the Chil@82 and the Law of
the Child Act, 2009. Even those who are aware efdkistence of these
documents have not always read the documents orawege of the

obligations they create for thetft.

On the delay of investigation of criminal casesaragrom other reasons, it was assert
that in processing the criminal cases, the polftiears lack cooperation from the general
public. Commenting on this, one of the respondeaid that ordinarily, nobody is willing
to volunteer information about the commission ofoffience and be readily available for
testifying before the court during the hearing loé tase. This is the effect of a general
tendency among the people to keep away from thelgares of others. The most common
difficulty arises when the police officer is inviggiting a case against a juvenile and he
puts such delinquent under arrest. Every kind esgure will be directed to the police by
the members of the society, politicians and hunigimts activists. In such situations, the
investigation work becomes more difficult, resuitim the delay of the investigation and

disposal of that kind of cases.

672 Commission for Human Rights and Good Governasagranote 81, p. 38.
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Table 5:5: Causes of Prolonged Pretrial DetentionfaJuvenile Delinquents

Causes No. of Percentage

Respondents (%)

Delay in investigation 09 115
Slow court procedures 10 12.8
Non-attendance of witnesses in coud6 7.7
Non-compliance with the Law of the03 3.8
Child Act

Lack of legal assistance 07 9.0
Lack of transport to court 14 17.9
Lack of cooperation from parents 06 7.7

and the public

Insufficient number of social welfare09 11.5
officers
Lack of knowledge on juvenile 12 155

justice issues
Do not know/not sure 02 2.6
Total 78 100

In pretrial detentions, the researcher observedesonmidren delinquents who attained
more than 18 years before their cases were comdpl®ering data collection, an

example was given in the Retention Home where gebrs boy was arrested in 2010,
remanded in prison and brought before the Dist@ourt. In 2013, his case was
transferred to the Juvenile Court and he was dediaiim the Retention Home. Up to May
2016 when he was 23 years old, the case was notomapleted and he was still

remanded in the Retention Home. Another examplewitdisregard to three boys who in
2014 were convicted of rape by the subordinateta@na appealed to the High Court. Up
to June, 2016, their case was not heard even dne@s adjourned eight times for the
reason that there was no judge assigned to thatafter the retirement of a judge who

was formerly assigned to it.
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International standards for the protection of detdijuvenile delinquents’ rights direct
that there should be efforts to apply alternativeasures to detention and when detention
is used, juvenile courts and investigative bodressaipposed to give the highest priority
to the most expeditious processing of such casesgare the shortest possible duration
of detentior®’® While most of the blames were directed to the graton for the delay
of juvenile cases, the prosecutors on their siddéerwled that the nature of the offence
alleged to have been committed contributes greatlythe duration within which the
investigation would be completed. They said thahasoffences are so complex that they
require technical investigations involving diffetenndividuals and Government
departments. One of the respondents had this tac@agerning delay in investigating

criminal cases:

Whether the investigation of any criminal offeneé&es a long or short
time depends heavily on the nature of the offenaammitted.
Investigation of some offences takes longer sir®y tinvolve various
government institutions. For example, they may meggamples to be
taken to the government’s chemist office, whiclmi®ar es Salaam only
serving the whole country. This contributes to detay of investigation,
hence, delay of criminal cases generally and jugetases in particular.
Source Information obtained during data collection inusha Central
Police Station. (Translation from Swahili to Englis mine).

The respondent explained further that the delapvestigating criminal offences is also
contributed by lack of modern investigative tootsaccomplete absence of investigation
machinery which forces the investigators to resorthe crude tools of investigation
despite the fact that the criminals are becomingemmodern and more technical. As
stated earlier, the prosecutors always contendttigatauses for delay of criminal cases
cannot be solely attributed to the prosecution,sade that they are contributed to also by
the accused and other stakeholders at differegestaf the criminal justice process.
They argue that expediting the disposal of crimgedes depends on a number of factors

in the investigation and prosecution process suchha cooperation of the accused

673 Rule 17,United Nations Rules for the Protection of Juveneprived of their Liberty1990.
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person, availability of withesses, human and fim@nmesources, and competence of both

magistrates and prosecut6fs.

5.1.2 Post Trial Detention of Juvenile Delinquents Tanzania
In Tanzania, children receive excessive and digptagmate sentences that violate the
national as well as international laws which reguinat the imprisonment of children
should be used only as a measure of last resortoaride shortest appropriate period of
time. It has been shown above that juvenile dekndgi stay for a long time in detentions
waiting for the trial of their cases. In the cadepost trial detentions, some juvenile
delinquents are facing indefinite sentences ang #ne held in the prisons. The case of
Furaha Johnson v. K is one of such examples in which a 17 years bay iwgrisoned
for life by the subordinate court. On appeal to kigh Court, the subordinate court’s
decision was upheld. He appealed to the Court gfedp but he stayed in the prison for
six years before his appeal was heard by the GafuAppeal which ordered for his
immediate release. The international standardsrdegathe imprisonment of children
prohibit the imposition of capital punishment delimprisonment to persons below the
age of eighteen years without possibility of ret&€38 Therefore, the imposition of long
sentences of imprisonment to juvenile delinquestgmpermissible under the national,
regional and international laws. Under the lawsTainzania, the majority of these
imprisoned juveniles have no possibility of reledse to the fact that the conditions for a
prisoner to benefit from parole under the ParolarBe Act, 1994 excludes the prisoners
who are serving long sentences of imprisonment. Hém®le Boards Act, 1994 provides
that:

A prisoner who is serving a sentence of imprisonni@na period of eight

years or more shall be eligible for parole if henist serving a life

sentence, he is not serving a sentence for thexadfef armed robbery,

dealing in dangerous drugs or defilement, his semtdras not otherwise

been commuted, he has served his sentence foyéaws or one third of
the sentence, whichever of the two periods is long®”’

674 Zephrine Galeba v. Attorney Generaiscellaneous Civil Application No. 21 of 2013jgH Court of
Tanzania at Dar es Salaam, (unreported), p. 8.
67> Criminal Appeal No. 452 of 2015, Court of AppeélTanzania at Arusha, (unreported), p. 6.
676 Art. 37 (a), United Nations Convention on the Rigbf the Child, 1989.
6773, 4, Parole Boards Act, 1994, [Cap. 400, R.E2P00
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From the above quoted provision, it is evident thajority of juveniles in this study are
convicted of the offences whose nature disqualifgsée children from eligibility for
parole. Alternatively, these juveniles could beeasked under the Community Service
Act, 2002, but Section 3 (1) of this Act stipulatdgat an offender qualifies for
Community Services if he has been convicted offéanoe punishable by imprisonment
of a term not exceeding three years. Thus, themgeof imprisonment make these
juveniles ineligible for release under the Commuiervice Act. Tsekooko, J., Justice of
the Supreme Court of Uganda, once observed that:

We need to move with the world trends. We need dweraway from the
tradition of believing in incarceration as the owmlgly of punishment. With
such innovations, it is no longer necessary to @r@v Magistrate’s
toughness by giving the toughest prison sentends.detter to promote
reform of the offender. The tradition of prosecntipraying for harsh
prison sentences as the only way of deterrence rdsals to be re-
examined.
Justice Tsekooko expressed these views when dalveclosing remarks in a

Community Service Workshop at Kampala on May, 2012.

In other jurisdictions such as the United StatesAdgierica, the imposition of life
imprisonment without parole to juveniles when thagach criminal laws constitutes
cruel and unusual punishméfi. During focus group discussions, detained juveniles
expressed their disappointment about long sentesares of them are serving in prisons.
Some went to the extent of suggesting that althotigh believed that prisons are
correctional centres, the long sentences theyeakeng) do not correct them in any way.
They said they are only learning to become revargefcase they become free one day,
and that they do not see the essence of wearisgrptniforms written “Correctional,”
while they have no opportunity to demonstrate ity have been corrected. This
concern corresponds with the position laid dowihi case ofJswege Bukuku v..R®

where the court stated that in sentencing youngagms; the objective should be

578 Re Juveniles Sentences to Life Without Parole in thitdd States of Americénter-American Court of
Human RightsPetition 161-06, Report No. 18/12 (March, 20 20p2)14.
67912001] TLR 337.
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rehabilitation, not punishment. The courts shoakktinto account that those of tender
age can be channeled away from the long term cainbi@haviour by not sending them to
jail where they meet hardened criminals. The foitgytable indicates the duration of

post-trial detention of juvenile delinquents in theited detentions.

Table 5:6: Duration of Post trial Degntion of Juvenile Delinquents

Age Sex Length of Offence Detention
(Years) Detention
|
16 M 15 Years Cattle theft Wami Prison
16 M 5 Years Rape Segerea remand
prison
16 M 5 Years Terrorism Segerea remand
prison
17 M 30 Years Armed Lilungu
robbery
17 M Life Rape Lilungu
imprisonment
18 M 30 Years Rape Lilungu
16 M 27 Years Armed Maweni
robbery
17 M 30 Years Rape Maweni
17 M 35 Years Rape Maweni
15 M 3 Years Theft Kasulu
16 M 1 Year lllegal Kasulu
immigrant
17 M Life Gang rape Butimba
imprisonment
18 M Life Gang rape Butimba
imprisonment
17 M 6 Months Theft Butimba
16 M 30 Years Defilement Butimba
Not M 30 Years Defilement Butimba
known
16 M 15 Years Rape Wami
16 F 2 Years Theft Maweni
Not M 3 Years Theft Maweni
known
Not M 1 Year lllegal Maweni
known immigrant
M 1 Year lllegal Kasulu
immigrant
14 M 3 Months Unknown* Lilungu



The boy with an asterisk was alleged to have cotethian offence of theft, but he had
never been tried by any court for the alleged aféerHe said he was taken to the nearby
primary court allegedly that he had stole a chickdme magistrate declined to entertain
that case, advising the police officer to resolve matter amicably with the parents of
this child. Then the police officer took him to thason and ‘talked to the prison boss.’
Consequently, the boy was directed to stay in tisop for three (3) months. When the
researcher inquired about this from the prison @utth the response was that the boy
was not mentally okay, that was why he gave sugilaeations.The Prisons Act, 1967
provides that no prisoner shoubed admitted into a prison unless accompanied teyrand
warrant, certificate, warranor other order of detention or a warrant of coneit or of

committal 2%

It is surprising that a child who is mentally clealijed (if that is the case) has been
detained in the prison instead of being admittetheomental hospital after undergoing
the procedures stipulated under the Criminal Proeedct, 19852 The Constitution of
the United Republic of Tanzania, 1977 providesriyethat no person shall be arrested,
imprisoned, confined, detained, deported or othesvie deprived of his freedom except
under circumstances and in accordance with proescanescribed by la#? The Prisons
Act, 1967 is clear that whenever a medical offiaeany prison is of the opinion that any
prisoner other than a remand prisoner is of unsonimdl, he must prepare and transmit
to the Minister of Home Affairs a written reportctarecommendation for the treatment of
the prisoner in a mental hospital. The Minister mteipt of such a report and
recommendation, may direct that such prisoner desferred to any mental hospital in
Tanzania and be detained ther®hThe Law of the Child Act, 2009 prohibits any child

to be sentenced to imprisonment, let alone liferisgmment. It provides clearly that

6803 25 (1), the Prisons Act, 1967, [Cap. 58 R.B20
815, 216, Criminal Procedure Act, 1985, [Cap. 20.RE?2].
82 Art. 15 (2) (a), the Constitution of the UnitedgRelic of Tanzania, 1977.
833,57 (1), the Prisons Act, 1967, [Cap. 58 R.E. 2002]
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notwithstanding any provisions of any written laav,child shall not be sentenced to

imprisonmenf®*

Even in a situation where a juvenile delinquent basn found to have committed the
offence of gang rape, the Penal Code, 1961 stigmiltat where the commission or
abetting of the commission of a gang rape involaegerson of or under the age of
eighteen years, the court should, in lieu of sexgesf imprisonment, impose a sentence
of corporal punishment based on the actual rolgeplan the rapé® In the case oR v.
Asia Salum and Anoth&f° the accused mother and her 16 years son wereated\vif
assault causing actual bodily harm. They were esehtenced to twelve months
imprisonment. The High Court called the record migeedings to satisfy itself asitder
alia, the sentences imposeMnzava, J.K., (as he then was) stated that juvenile
delinquents should not be sent to prison wherestian opportunity to mix with and
learn bad habits from more seasoned criminals.tiiédecourt ought to have resorted to
alternative punishments provided for juvenile dgliants that include probation,
committal to an Approved School and absolute disg®’

As a measure of last resort, where a child is adesi of an offence and the court
believes there is a significant risk of harm to ens of the public, it may commit such
child to the custody of the Approved School foraipd not exceeding three yeéfs.

Thus, as a general rule in Tanzania, a child dekng can only be committed to the
custody of the Approved School, and the duratiortwdtody should not exceed three
years. It was mentioned earlier that in Tanzaneaehs only one Juvenile Court; as a

result, majority of juvenile delinquents are triedsubordinate courts presided over by

845,119 (1), Law of the Child Act, 2009, as amentdgdS. 37 of the Written Laws (Miscellaneous
Amendments) Act, No. 2, 2016.

6853, 131A (3), Penal Code, 1961 as amended by StHedVritten Laws, (Miscellaneous Amendments),
Act, No. 2 of 2007.

68611986] TLR 12.

®87R. v. Fidelis John[1988] TLR 165.

688 Rule 54 (1) (b), the Law of the Child, (Juvenileu®t Procedure) Rules, G.N. No. 182 of"2@ay,
2016.
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resident magistrates. In those courts, the Juvebdart Rules are not applical5f€.
Having only one Approved School in the country fioe detention of boys between the
age of twelve and seventeen years, a good numbeveriile delinquents are detained in

prisons.

5.2 Separation of Detained Juvenile Delinquents fra Adult Offenders in the Visited
Detentions

Concerning separation of detained children fromitaaffenders, the study revealed that
out of 363 detained children, Seventy One (71)dcei (19.6%) were detained in
detention facilities which are special for childrenly; these juvenile delinquents do not
associate with adult offenders. Three (03) child(@8%) who were held in Urafiki

Police Station were totally separated from adustdheey were held in a room which is
usually used as an office. However, a boy was imetde same room with his two sisters.
Out of Nine (09) visited prisons, in Six (06) pmsothere were Two Hundred Forty
Seven (247) children (68%) who were held in sepasieping areas, but they work
together with adult offenders during the day anarsthall other facilities such as dinning
and washing areas. Forty Two (42) children (11.696)Je held in the same detention

cells or wards with adult criminals. The table belkkhows what has been stated above.

Table 5:7: Separation of Juveniles from Adult Offerers in the Visited Detentions

Degree of Separation Name of Detention No. of
Children
Children in the same cells or « Babati Prison 16

wards with adult offenders
» Kigoma Central Police

+ Kasulu Prison

2
7
» Kigongoni prison 9
» Babati Police Station 4

4

« Arusha Police Station

%89 bid, Rule 2.
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Children held in separate cells « Butimba prison 38
but sharing facilities such as
dinning and washing areas
with adult prisoners
* Isanga prison 36
* Segerea prison 52
e Lilungu prison 21
* Maweni prison 18
e Wami Prison 82
Children held in separateUrafiki Police Station 3
sections from adults and have
separate facilities
The institution is for children < Upanga Retention 28
only Home
* Arusha Retention 8
Home
* Mbeya Retention 12
Home
Irambo Approved School 23
Total 363

The percentage of children in detentions who wetecompletely separated from adults
exceeds the percentage of those who were totgtigrated from adults. Moreover, even
in the facilities where boys were separated fronsgthere was no further separation
according to the status of the detainees, age itdreh or the categories of offences
committed or alleged to have been committed. Chaildwho were detained for
committing murder, rape, armed robbery, simple tthifiegal immigration and the
baggers were held together. Irambo Approved Scivaslan exception in this respect as
it was found that there was a separation of detashédren according to their age.
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International standards for the protection of juleerdelinquents’ rights require that
juvenile detainees waiting for trial should be seped from convicted oné&’ The
United Nations Convention on the Rights of the @hil989 stipulates that every child
deprived of liberty has the right to be separatedhfadults unless it is considered in the
child’s best interests not to separate him or°fetikewise, the Beijing Rules, 1985
provide that juveniles in institutions shall be kesgparate from adults and shall be
detained in a separate institution or in a sepapat¢ of an institution also holding
adults®®? The African Charter on the Rights and Welfarehaf €hild, 1990 provides that
States must ensure that children are separatedddits in their place of detention or
imprisonment, and that every child accused of mgfing the penal law is presumed
innocent until duly recognized guil§}® The principle of separation of juvenile
delinquents from adult offenders has two purposesnely, to protect children from
exploitation, abuse and negative influences bytadahd to ensure that the detention of
juvenile delinquents is implemented in the fa@hitithat cater for their special neéds.

In the case oRepublic v. Njama Zubeli> a boy of tender age stood charged with the
capital offence of murder contrary to Section 196he Penal Code. He was held in
custody from 1982 to 1985 at Handeni where thereeww detention facilities for
juvenile delinquents. The High Court held that ddcivas likely to be contaminated by
undesirable persons when in detention and theréfotiee best interests of the accused
juvenile, it ordered his release on bail pendingl.tiThe Law of the Child Act, 2009
complies with the international standards in tl@spect by urging the police officers to
make arrangements for preventing, as far as pedatéica child while in custody, from
associating with an adult charged with an offenciess he is a relatii&® However, in

all visited police stations, there were no specalls for children. Children were held in

the same cells with adults or in vacancies avalabithin the offices. As illustrated

9 Rule 18 (a), United Nations Rules for the Protettf Juveniles Deprived of their Liberty990.
89 Article 37 (c), United Nations Convention on thigiits of the Child, 1989.
92 Rule 26 (2), Beijing Rules, 1985.
93 Art. 17 (2), the African Charter on the Rights aidlfare of the Child, 1990.
%94 United Nations Office on Drugs and Crinseipranote 103, p. 16.
69°11985] TLR 241.
693,102, Law of the Child Act, 2009, [Cap. 13].
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above, this is in contravention of the internatipmagional and national laws. Worse

still, there has been no judicial interventionémedy this situation.

In the case ofucien Ikili Rashid v. Mussa Ruganda Leki & Oth®&fsthe plaintiff, a
citizen of the Democratic Republic of Congo, sueel defendants for maliciously having
reported him, his wife and two children to the Imgnation Department of Tanzania,
leading to their arrest and detention in Segereo®rin Segerea Prison, the plaintiff was
detained for thirteen days in the same cell togetvith his children. He contended in
evidence,inter alia, that while in prison, when the prison officers wan search of

opium and money, they undressed the plaintiff eaghesence of his two children.

The fact that prisoners are subjected to invasmgybsearches including their private
parts is common knowledd& Indeed, conducting searches of prisoners in prisam
very important exercise so as to discover concealdidles wherever they may be
hidden, but such searches must be done with utoesirum and respect for human
dignity.°%? It is advised that where necessary, such invdsidy searches should be done
by using modern technology such as those emplayere airport?® Unfortunately,
the case was about claim for compensation for unlaarrest and detention; therefore,
the court did not address the question of separaiochildren from adults in the
detentions and the humiliating invasive body seafdhe plaintiff.

5.2.1 Treatment of Juvenile Delinquents in Studie®etention Facilities
In respect of treatment of detained children, #msearcher investigated aspects such as

the hygienic condition of detentions, quality andantity of food offered to children per
day, children’s clothing and sleeping materialstuie, sexual abuse and other inhuman
treatments, availability of medical services, adlwe communication with parents and
the outside world. Numerous questions were posedhé¢orespondents to ascertain
treatment of children in the visited detentionse3d questions were answered by all

69712016] TLS Reports, 13.
898 R.M. v. Attorney General & 4 othef®010] eKLR, at p. 58.
699 H
Ibid.
700 | hid.
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respondents who participated in this study, andr theswers were coupled with the

researcher’s observation during the visit in detentacilities.

In the first place, in all detention facilities thesearcher inquired about the actual
number of inmates per detention cell compared \hth capacity of each cell. The
purpose was to establish the relationship betweeamncmowding and poor standard of
hygiene in detentions. Except in detentions whdmgdien were mixed with adult
offenders, all visited detentions had fewer det@ipereniles than the capacity of each
detention facility and therefore, the standard ydibne was satisfactory. For example,
Irambo Approved School, which can accommodate 38 bhad 23 boys only while
Tanga Retention Home which can accommodate 40rehildad no children at the time
of the visit. Wami Prison for Young Offenders hae tcapacity to accommodate 255
young male offenders, but it had 82 inmates onlgelva Retention Home’s capacity is to
accommodate 50 children, but there were 12 childrdg. Likewise, Upanga Retention
Home can accommodate 60 children, but there wereh8ren only while Arusha
Retention Home can accommodate 50 children buetivere only 8 children. This is a
commendable condition, but there could be more avgment if there was an effective
coordination between the Ministry of Home Affair;idathe Ministry of Health,
Community Development, Gender, Elderly, and Chiidte transfer children detained in
police stations and prisons to the Retention Hoamesthe Approved School, at any time
whenever there are vacancies. It is difficult tstifiy for instance, the reasons for holding
38 children in Butimba prison while there are vages at Irambo Approved School.
Likewise, 18 children were held in Maweni prisonTianga while there was no child in
Tanga Retention Home, 52 children were detaine8dgerea prison while there were
vacancies in Upanga Retention Home, and 8 childvere incarcerated in Arusha
Central police station while Arusha Retention Howlgch is close to the police station

had vacancies.

The respondents in Retention Homes said this siuas caused by reluctance on the
part of the police officers to send children to Betention Homes. The police and prison

officers on their part contended that always there lack of information about the
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vacancies available in Retention Homes. In addittbey said the transfer of children

from police stations or prisons to the Retentionride poses numerous administrative
challenges such as financial and security issuethi$ regard, the international standards
require that the inter-ministerial and interdepamtal cooperation should be fostered in
handling juvenile delinquents in order to consitlee needs and best interests of the
child.”

In 2015, the United Nations Committee on the Rigtitdhe Child urged the Government
of Tanzania to establish an appropriate body agh imter-ministerial level with a clear
mandate and sufficient authority to coordinatesalttors relevant to the implementation
of the Convention on the Rights of the Child at tia¢ional, regional and local levéfs.
The Government was required to ensure that thisdowating body is provided with the
necessary human, technical and financial resouoceperate effectivel§?® To date, no

such feasible coordinating body has been establishe

Children detained in prisons face the problem ofrorowding just as adult prisoners.
The problem is more acute with male prisoners tleanales. Most of visited prisons
were found accommodating inmates nearly twice tlhetual capacity. For example,
Isanga prison can accommodate 784 prisoners, brg there 1080 inmates at the time of
the visit. In Kasulu District Prison, there were33@risoners during the visit, but the
prison’s capacity is to accommodate only 180 inswaBaitimba prison can accommodate
934 prisoners, but the researcher found 2,212 snduring the visit. During the
interview, one prison officer revealed that ones@ni cell can accommodate 20 prisoners,
but there are instances in which 53 inmates arwdihadne cell and share one toilet.

The United Nations Convention on the Rights of @eld, 1989 directs that every child
deprived of liberty should be treated with humaiaityl respect for the inherent dignity of
the human person, and in a manner which takesagtount the needs of persons of his

"1 Rule 26.6, Beijing Rules, 1985.

92 United Nations Committee on the Rights of the GHiConcluding Observations on the Combined third
to fifth Periodic Reports of the United RepublicT#nzania,” dated3March, 2015, para. 12.

93 bid.

181



or her ag€® Furthermore, the Beijing Rules stipulate that juiles in institutions should

be kept separate from adults and must be detamadeéparate institution or in a separate
part of an institution also holding aduffS. This serves the avoidance of negative
influences through adult offenders and the safatingrthe wellbeing of juveniles in an

institutional setting. Juveniles often suffer mdreman rights abuses when they are
incarcerated with adults. It has been said thagnues incarcerated in adult facilities are
eight times more likely to commit suicide, five #simore likely to be sexually assaulted,
and twice more likely to be attacked with a weapomeaten by prison staff than adults

in the same facilitie&®

5.2.2Quality and Quantity of Food Offered to Detained Jweniles
Regarding the quality and quantity of food offeteddetained children, the researcher

found that children in Retention Homes and Appro®athool were served with meals
three times a day. The meals constituted a baladieté&nd there was consensus among
the respondents that the food was adequate. lons;ighildren were offered food twice a
day, that is, porridge in the morning and meal®.@® pm in the afternoon. The dominant
type of food was stiff-porridge served with beansneat stew on a few occasions. Most
of the respondents indicated that food was usualljicient. At Lilungu prison, the
researcher was informed that in every day, eacoper is entitled to get a daily ration of
porridge 150g, stiff-porridge 5009, beans 120gmeat 1509, fats 30g, fruits 100g, salt
30g, sardines 50g and green vegetables 100g. Tilg svealed that this requirement is
not being complied with in any of the investigagison detentions. For instance, in
Segerea prison, detained juveniles complained tiney were offered enough main
dishes, that is, stiff-porridge, but served withyvittle sauce.

In Isanga Prison, detained juveniles complainetrtteal was offered too early, that is, at
2:00 pm, leaving them hungry during the night. Treson authorities explained that
according to the prison Rules, inmates must bedddk at 5:00 pm, so meal was offered

early in order to have enough time for checkinguséc and records of the inmates

04 Art. 37 (c), United Nations Convention on the Righf the Child, 1989.
" Rule 26.3, Beijing Rules, 1985.
%¢ caldwell, B.,supranote 40.
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before locking them in. In all visited police stais, there was no food offered to
detained children. They solely relied on food biautp them by relatives, if any. For
detained children who have no relatives to offentifood, they were assisted by police
officers to get shares from their colleagues. Tblcp officers explained this situation as
being caused by the Government's delay in payirgy shppliers of food to police

stations, hence; they stop supplying food untiythee paid.

5.2.3 Detained Children’s Clothing and Sleeping Matrials
Children detained in police stations, Retention leerand the Approved School, do not

wear uniforms. They wear home dresses broughtdmthy parents or donated by the
well-wishers such as religious groups, membersi®@Non-Governmental Organisations
and university students. Apart from home dresdajren in the Approved School wear
school uniforms supplied to them by the Governm&he researcher was informed that
sometimes the Government does not supply unifomisrie, hence; children wear torn
uniforms or go to school with home dresses. Instldied Retention Homes and the

Approved School, sleeping materials were adequateckean.

However, in all the visited police stations, thevere no sleeping materials. Detained
juveniles slept on the bare floor with no coverimgterials. This situation is considered
normal, being part and parcel of the results ofob@ng delinquent. One juvenile

delinquent explained during focus group discuss$iat he requested for a blanket in the
police station, but he was told that “...there islaoury in police station, so he better
shut up and stop disturbing.”

On this aspect, the Beijing Rules stipulate thaeniles under detention pending trial
shall be entitled to all rights and guaranteeshef $tandard Minimum Rules for the
Treatment of Prisoners, 2015 adopted by the Uniedions’®” While in custody,

juveniles shall receive care, protection and altessary individual assistance-social,
educational, vocational, psychological, medical ghgsical, that they may require in

view of their age, sex and personali§ Commentary to Rule 13.5 of the Beijing Rules

%" Rule 13.3, Beijing Rules, 1985.
"% bid, Rule 13.5.
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explains that juveniles under detention pendingl tare entitled to all the rights and
guarantees of the Standard Minimum Rules for treaffinent of Prisoners, 2015 as well

as the International Covenant on Civil and PolitRayhts, 1966.

Concerning clothes for children detained in thesqus, these are categorised into two
groups, namely, pre-trial and post-trial juvenilidquents. Those who are under trial
wear home dresses while the post trial childrenrygdaaon uniforms. There were no beds

in studied prisons. Children sleep on mattressasepl on the floor.

Table 5:8: Situation of Children’s Clothing and Sleeping Materials in the Visited Detentions

|
Name of the Brison Children’s uniforms SIeeBing Magrials Cleaning agents

Wami Inadequate. One pair perNot enough. Mattresses No detergents and
each detained child. are worn out. washing utensils.

Isanga Inadequate. One pair perThey are enough. No detergents. They
each detained child. depend on donations

from visitors.

Segerea They are enough. They are enough, but  No detergents. They
torn. No mosquito nets. depend on donations
from visitors.

Kigongoni They are enough. They are enough. Children are offered
soaps.
Lilungu Inadequate. One pair perThey are enough and  Children are offered
each detained child. clean. soaps.
Maweni Uniforms are They are enough, but no No detergents. They
inadequate, not only for mosquito nets except  depend on donations
children, but also for when one is sick. from visitors.

prison officers.

Babati They are enough. They are enough, but no Children are offered
mosquito nets. soaps.
Kasulu Inadequate. One pair perThey are enough, but  No detergents. They
each detained child. mattresses are worn out.depend on donations
No mosquito nets. from visitors.
Butimba Not enough. Mattresses are enough, No detergents. They
but due to depend on donations

overcrowding, children from visitors.
share mattresses.

Blankets are few and

torn out. No mosquito

nets.
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In Butimba prison, the researcher was informed thadrcrowding and lack of prison
uniforms forced some detained juveniles to wear dnainesses and share sleeping
materials while in prison. The Prisons Act, 196ipudates that while in prison, every
prisoner is entitled to food in a prescribed dietscale and must be supplied with and
should wear such prison clothing as may be detetnby the Commissioner General of
Prisons’®® In addition, every prisoner has the right to bevjrted with separate bedding
adequate for warmth and health as may be deternbgetthe medical officer and be
prescribed by Regulatioi$® However, in the detentions visited, there werdamilities

to cater to the needs of detained children as perréquirements of national and
international standards. These findings resemblatwhkas presented in the 2015
Tanzanian National Report of Human Rights Insutfi* in which it was revealed that
eighty percent (80%) of children held in prisonsl g@olice cells are not separated from
adults, have limited access to legal representatind there are few children’s facilities
including transportation to and from the courtseféhare inadequate social workers to
handle children in conflict with the lalv* It has been argued that where conditions
within a prison are such that inmates incarcerétedein will inevitably and necessarily
become more socio-pathetic than they were priathéosentence, the court’s punitive
purpose, charged with healing hope is stultifiedttisy prison authoritie§ This means
the treatment of detained children which does mwtfarm to their rights amounts to
punishing them more than their sentences as praeduoy the courts.

5.2.4 Sexual Abuse and Inhuman Treatment of DetaieChildren
Prohibition against torture, cruel or inhuman areyrdding treatment implies that an

action is barbarous, brutal or cruel, while degngdireatment is that which brings a
person into dishonour or contenfpt. It has been found that children detained in
Retention Homes and the Approved School face calgamishment when they commit

93,65 (1), the Prisons Act, 1967, [Cap. 58 R.B220
01bid, S. 65 (2).
"1 UN Human Rights Council, “Universal Periodic RevieWnited Republic of Tanzania, Individual
5§port of Tanzania National Human Rights InstitafidGeneva: United Nations, 2015, p. 4.

Ibid.
"3Krishna lyer, J., in Charles Sobhraj v. Supt, Central Jail, Tih&iR [1978] SC 1515.
4 0Okwengu, J, in R.M. v. Attorney General & 4 othersupranote 698.
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serious misconduct such as use of abusive languadlging, attempt to escape and
sexual violence. In case of less serious miscondeiuidren are given alternative
punishments, which may include cleaning the dormjtgardening or washing cooking
utensils. The right to protection against inhumad degrading treatment is an absolute
right, only limited in one instance, that is, whéne act complained of is the infliction of
a punishment authorised by IdW.Corporal punishment of juvenile delinquents, tHoug
authorised by law, is not part of their punishmeggpronounced by the court and cannot
therefore limit their Constitutional right to praten against inhuman and degrading

treatment.

Children detained in Retention Homes and prisomsptained to have been tortured in
police stations in order to confess to the offeraresign statements given to them by the
police officers. Sixty Eight (68) respondents an®dehe question relating to the acts of
torture, sexual abuse and inhuman treatment ofreetachildren. Corporal punishment is
one of the complained treatments of detained jueedielinquents. Out of five
respondents who answered a question relating tgocalr punishment, four (4)
respondents (5.9%) said that children in detentiargs caned for breaching detention
Rules, while one (1) respondent (1.5%) said themoi caning of children in detentions.
Twenty Eight (28) respondents mentioned the actsodire of children by police
officers. Nineteen (19) children (27.9%) explairibdt children were tortured when they
were detained in police stations. On the other halge (9) respondents (13.2%) stated
that nobody tortures children detained in policatishs. Further, among Sixteen (16)
respondents who answered the question relatingatiig of children by prison officers,
Seven (7) respondents (10.3%) confirmed that somestiprison officers beat detained
children on disciplinary grounds. Nine (9) respamde(13.2%) replied that children

detained in prisons were never beaten by prisaoerf, they were only warned.

Four (4) respondents mentioned sexual abuse asfdhe problems faced by children in

prisons. Out of these four respondents, Threeg&)andents (4.4%) said that such acts

2 bid, p. 59.
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did exist in prisons. One (1) respondent (1.5%)iedpthat there is no sexual abuse of
children in detentions. Fifteen (15) respondenspoaded to the question about inhuman
treatments of detained children. Fourteen (14hebé¢ respondents (20.6%) said that in
some situations, detained children were treatedann inhuman manner. One (1)

respondent (1.5%) stated that children in deteastiware not maltreated because people

tended to sympathise with these children.

A large number of respondents who answered queastaating to treatment of detained
juvenile delinquents confirmed that children inatdgions were ill-treated. For example,
respondents detained in Babati prison complaindzknfg threatened in police stations to
be shot with guns if they refused to confess, atisard they were burnt with an electric
iron on the thighs, others narrated to have beeengelectric shock when they refused to
confess, while others complained that they werdybadulted outside the court in the
presence of relatives. It is a requirement of #we that a person who is under restraint
must be treated with humanity and with respecthiaman dignity’*® Like international
laws, Tanzanian laws prohibit subjecting of a persdo is under restraint to cruel,
inhuman or degrading treatmenf.Another respondent in Butimba prison explained tha
when he was in police station, he saw other boysgldeeaten severely by police officers;
then he decided to confess to the offence so sav® his life. He was charged with theft.
He said the complainant never came to court tofyestut the boy was convicted and

sentenced to six months imprisonment.

It is a settled principle of law that whoever desiany court to give judgment as to any
legal right or liability dependent on the existerafefacts which he asserts must prove
that those facts exist® When a person is bound to prove the existencenpffact, the
burden of proof lies on that pers6fi.It is important to observe here that the standérd
proof in criminal cases is beyond any reasonablebtd@nd the prosecution must
discharge this duty, except in a few cases whexdtinden of proof usually shifts to the

63,55 (1), Criminal Procedure Act, 1985, [CapRE. 2002].
7 bid, S. 55 (2).
83,110 (1), Evidence Act, 1967 [Cap. 6 R.E. 2002].
9bid, S. 110 (2).
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accused persoff® Theft offence is not one of such exceptions. Meegpin any criminal
trial, the starting point is that the accused persoinnocent. This innocence has to be
contradicted beyond reasonable doubt by using se&land the applicable laws for the
accused person to be declared guilty of the offesoceharged*

Whoever desires any court to give judgment as ydegnal right or liability dependent on
the existence of facts which he asserts must pthgeexistence of those facts. This
principle is based on the Latin phrasectmbit probation qui dicit, non qui negathat

is, the burden of proving a fact rests on the patitp substantially asserts the affirmative
of the issue and not upon the party who denié€ itherefore, although the proof of a
criminal case beyond reasonable doubt is not deggngoon the number of witnesses
called to testify, it is quite unfair to find comtion of the accused child relying solely on
the evidence of the same police officer to whom dffence was reported, he arrested,
investigated and prosecuted the said child. If feticular child had representation
during his defence, the court's decision would liffeent. As noted earlier, with a
limited legal assistance and representation, jueaielinquents can hardly realise their

rights during the criminal justice processes.

Concerning inhuman treatment of children by polifkcers, one respondent who was
detained in Kigoma Central Police Station narrased follows during focus group

discussion:

| am sixteen years old. After being arrested, | Wwesught to this police
station. | was forced to confess that | particidate the theft with my
friend who we were arrested together. | did notfeem My head was
rolled down, legs on the top while my hands weredcaffed. | was
injured and sustained bruises, but | did not canfésy friend was also
beaten and then he explained that he was alone estole a cell phone
from the shop in town. Now | am told today | wile beleasedSource
Information obtained during data collection in Kiga Central Police
Station. (Translation from Swabhili to English isna).

bid, S. 3 (2) (a).

21 Also SeeKadilu, M., “Criminalisation of Intentional Transssion of HIV/AIDS: The Tanzanian
'Paradox'.International Review of Basic and Applied Scientfd, 4, Issue, 2, 2016, pp. 8-18, at p. 13.
"22Maugham, L.J., in Liversidge v. Andersoii1942] AC, 206.
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During the interview, one police officer explaindae incidents of torture by police

officers in the following words:

We do not have the investigation tools. We conduogestigations by

using too much energy, brain, psychology and sonetitorture. In our

circumstances, torture is unavoidable. We depenchisch on the use of

force to obtain evidence. If police officers refraotally from torturing in

gathering evidence, no criminal case will ever gdhe court. Evidence

will always be wanting. However, in the case ofldtan, they confess

easily, no need of tortureSource Information obtained during data

collection in Babati police Station. (Translationrh Swahili to English is

mine).
Therefore, the police officers use torture as anmad¢a enhance crime investigations. This
has been so despite numerous complaints from timergle public as well as the
international and national laws prohibiting tortuod the detained persons. The
Constitution, for example, provides that, “...no @ershould be subjected to torture,
inhuman or degrading punishment or treatméfitNMoreover, the Law of the Child Act,
2009 prohibits any person to subject a child teuteror other cruel, inhuman punishment
or degrading treatment, including any cultural prcwhich dehumanizes or is injurious
to the physical and mental well-being of a cHitiStill, the police officers resort to
torture as a short-cut to proper investigationhpps because they know for sure that
there will be no repercussions for their actionte TCriminal Procedure Act, 1985
stipulates that where a police officer contraveoefails to comply with the provisions
relating to the arrest, restraint of the accusedgreand investigation of the offence, the
contravention or failure should not be punishaldeaa offence against the Criminal
Procedure Act, 1985, unless a penalty is expregstyided in respect of the

contravention or failuré®

"2 Art. 13 (6) (e), the Constitution of United Repuhdif Tanzania, 1977.
243,13 (1), Law of the Child Act, 2009, [Cap. 13].
23, 6 (2), Criminal Procedure Act, 1985, [Cap. 28.R002].
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To make the situation worse, in certain circumstanorture is permitted in Tanzania if
it leads to confession. The Court of Appeal of Taana once held that if despite torture
or undue influence, the truth of the confessionasaffected; mere allegations of torture
will not render the confession automatically inassible. But, the admissibility of such
confession requires two tests, first the court toasatisfy itself that the confession was
voluntary in which case admissibility of the sansises no problem, and secondly, if
there are allegations of torture, the same cowgtthide satisfied that notwithstanding the
torture, the truth of the confession was not aéfdéf® In this situation, the confession is
an outcome of torture, but the Court of Appeal dmt provide for remedy that the

accused person has if torture does not resultoméession.

These findings show a disconnection between law pnadtice and between public
condemnation of torture and the wide-spread misggtnan that this is the way it has to
be for the society to be kept secure. This is ac&pcharacteristic of a crime control
model that was discussed in chapter two. Crimerobmodel refers to an approach in
the criminal justice, which places emphasis on ceduthe crime in the society through
increased police and prosecutorial powers. It appto the general criminal justice
system with little focus on the needs of juveniginjuents. Crime control model tries to
deter crime by all means with less attention to itidividual rights. For instance, a
seventeen years boy narrated the follows duringifogroup discussion in Butimba
prison:

| was detained in Igogo police station from 22/3/2Qo 7/4/2016. | did

not record any statement, but on 7/4/2016, | w&enato the Chief

Detective’s office and required to sign a certdatesment which | was not

aware of its contents. | refused to sign. | washhitd with a hammer on

my knees. | signed the statement as recorded bydhee officer. The

offence was defilement. After being taken to thertol was convicted

and sentenced to thirty years imprisonment. Duddbbeating, nowadays

| cannot walk properly, my legs tremble. By thewds 16 years old, but

now | am seventeen years olsburce Information obtained during data

collection in Butimba prison, Mwanza. (Translatidrom Swabhili to
English is mine).

2 Richard Lubilo and Mohamed Selemani v, [ROO3] TLR 149.
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Concerning sexual abuse of detained juveniles, ghikblem was mentioned in prison

detentions only. Both prison officers and detaicbddren said that there have been a
few cases of sexual abuse which were reportedthayt become hard to prove, so no
action has ever been taken. In Lilungu prison fmtance, one participant in the focus

group discussion had this to say regarding sexuse

When we are mixed with adult prisoners during tag, dhey entice us to
engage in homosexuality. If one refuses, the adalksto our leaders who
are commonly known as Nyapara so as to give us Wwaré. We have
reported this matter several times, but no acsalaken, and these actions
are increasingSource Information obtained during data collection in
Lilungu Prison, Mtwara. (Translation from Swahdi English is mine).

The prison officers said they control sexual abogaising children’s leaders to report
any such incidents and the prison officers cond@ugpttrol outside the children’s cells
during the nights to monitor what is going on imsithe cells. They explained that the
prison cells and wards are usually illuminated @t and they are under constant
supervision of prison officers at all times. Oth@ruman treatments that were mentioned
in prisons include reduction of meal rations, coafnent in punishment cells up to
fourteen days, denial of food up to two days, deofideing visited, beating from prison
offices and adult prisoners, hard labour such asjicg heavy loads, agricultural work
and cutting down trees. The prison officers exmdirthat these punishments are
implemented in accordance with the Prisons Rulasygreed that sometimes they beat
detained children if they misbehaved in the presesfca prison officer, for example, if
one used abusive language, fought against anoétainde or he got into the prison with

unauthorized items.

The confinement of a prisoner in a punishment cllin law known as solitary
confinement. It has a dehumanizing and degradifegtedn the prisoners’ wellbeing. It is
one of the brutal treatments of prisoners generldlyalone children delinquents. It can

correctly be said that where a prisoner is subgetdebrutality exploiting the fact that he

191



is helplessly within the custody of the jail adnsination, it deprives him of his life and

liberty beyond the prescribed limits set by there6t/

Under international laws, the State has an obbgatid protect children from all forms of
sexual exploitation and sexual abuse by takingsuees to prevent the inducement,
coercion or encouragement of a child to engageynsaxual activity?® The Law of the
Child Act, 2009 stipulates that it is unlawful fany person to use inducement or
coercion in the encouragement of a child to engagey sexual activity?® Any person
who contravenes this provision commits an offenog @n conviction he shall be liable
to a fine of not less than one million Tanzaniaitliss and not exceeding five hundred
million shillings or to imprisonment for a term abt less than one year and not more
than twenty years or to both fine and imprisonméhtHowever, as stated above, no
culprit of sexual abuse of detained juvenile deliets has ever been held responsible by

prison authorities as there has been no evidengmt@ them.

Figure 5:1: Sexual Abuse and Inhuman Treatment of Btained Juvenile Delinquents
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27 Also SeeSunil Batra v. Delhi Administratiqi1979] AIR SC 557.
28 Art. 27 (1), African Charter on the Rights and ¥sle of the Child, 1990.
723,83 (2), Law of the Child Act, 2009, [Cap. 13].
%1pid, S. 83 (3).
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5.2.5 Corporal Punishment to Children in Detentions
On this aspect, one respondent from the Law Refdoommission of Tanzania remarked

that corporal punishment to children cannot bestdpabruptly in Tanzanian society. He
said, perhaps it will phase out automatically withe changing generations. The
respondent said this is due to the fact that staldehs’ views have indicated that most of
the parents, teachers, policy makers and law esferare in favour of corporal
punishment as an effective way of disciplining dreh in Tanzania. These views
resemble the findings of the study by the Unitedidfes International Children’s Fund
which found that justifications for the use of piog punishment in Tanzania seem to be
deeply embedded in social norms and consolidatesligih sayings such dsamaki
mkunje angali mbichi(the fish is easier to bend when it is fresh frém water), quoted
to justify sticking”** Some Tanzanians also justify the use of corporalighment
through religionby quoting the Bible, Proverbs 22:15, 13:24, 22fcetera as well as
the Koran as validating such practices, includiigasions where children do not want to
learn religious teachingd? The Prisons Act, 1967 permits the infliction ofroral
punishment to a prisoner who is found guilty of @s@n offence. Where corporal
punishment is prescribed for any prison offence,rtbmber of strokes is not required to
exceed ten in the case of persons under the apgpagerof sixteen years, and eighteen

strokes, in all other casé¥,

The leading case in this regard is the decisioth®fEuropean Court of Human Rights in

the case of th@yrer v. U.K,”**

where a 15 years boy was sentenced by a juvenilg c
in the Isle of Man to three strokes on convictidrassault. The court found that, while
the punishment in the instant case did not constitorture, or inhuman punishment, it

did amount to degrading punishment and therefore waviolation of article 3 of the

31 University of Huddersfield and Mzumbe Universisypranote 132, p. 88.

32 |pid.

333,39 (1), the Prisons Act, 1967, [Cap. 58 R.B20

34 European Court of Human Righfspplication No. 5856/72Judgmenbf 25" April, 1978.
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European Conventidit which is identical to article 13 (6) (d) of the i@titution of the
United Republic of Tanzania, 1977. The said pagraads:

The very nature of judicial corporal punishmentthat it involves one
human being inflicting physical violence on anotleman being. It is
institutionalised violence that is in the presease violence permitted by
the law, ordered by the judicial authorities of Bate and carried out by
the police authorities of the State appardtfis\ithough the applicant did
not suffer any severe or long lasting physical &g his punishment,
whereby he was treated as an object in the powautbiorities constituted
an assault on precisely that which it is one ofrtteen purposes of article
3 to protect, namely a person's dignity and physitagrity.”®’ Neither
can it be excluded that the punishment may have hkdderse
psychological effects. The institutionalised ch&aof this violence is
further compounded by the whole aura of officiabgadure attending
punishment and by the fact that those inflictingvére total strangers to
the offenderg?®

It was pointed out in chapter four that in Tanzaw@rporal punishment to children is
permitted as a type of sentence under the Penaé,Cldib1. In the case @oodluck

Kyando v. R"**

the appellant, aged sixteen years, was convidtedtempted rape and
sentenced to 30 years imprisonment by the DisGairt. On appeal to the High Court
against the conviction and sentence, the senteaseg@duced to 15 years imprisonment.
In his second appeal to the Court of Appeal of Baie, he appealed against sentence
and also challenged the conviction on the basishisatrial was not held in camera in
terms of Section 3 (5) of the Children and YoungsBes Act, 1937 (now repealed). The
Court of Appeal held that since Section 131 (2jhef Penal Code, 1961 as amended by
Act number 4 of 1998 introduced a distinction bedwéoys and men, the same concept
should be reflected in Section 132 of the PenaleCd®61 by adopting a ‘purposive’

approach in interpreting a statutory provision. Bt reason, the accused being a first

738 European Convention for the Protection of HumanhRigand Fundamental Freedoms, as amended by

Protocols No. 11 and 14 of'4November 1950.
" Tyrer v. U.K. European Court of Human Rightm.cit, p. 23.
37 bid.
38 bid.
3912006] TLR 363.
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offender, he is liable to corporal punishment offlgerefore, it can be said that the laws

and practices in Tanzania are in favour of corppuaishment to children.

5.2.6 Availability of Medical Services to Detaineduvenile Delinquents

With regard to the availability of medical servidesdetained juvenile delinquents, this
guestion was asked in all Twenty Two (22) detentiacilities. Out of Twenty Two
detentions, Fourteen (14) detentions (63.6%) hadthheentres or dispensaries. In Eight
(8) detentions (36.4%) there were neither dispeéesaror health centres. In Ten (10)
detentions (45.5%) there were medical doctors iaical officers, while in Twelve (12)
detentions (54.5%) there were neither doctors fhoical officers. Among the Fourteen
(14) available health centres or dispensaries, dhhge (3) health centres or dispensaries
(13.6%) had laboratories, while the remaining Neeat (19) health centres or
dispensaries (86.4%) had no laboratories. Only T@jp health centres (9.0%) had
medicine. Twenty (20) health centres or dispensai®d.0%) had a shortage of or no
medicine at all. In Seventeen (17) detentions (o] .there was a possibility for referrals
to a nearby Government hospital in case of sersgiokness or lack of appropriate
treatment in a particular detention. In Five (5}etions (22.7%) there was no such
possibility as there were no transport servicesthi®® Government hospitals. These
findings illustrate that there is no appropriatedioal service to detained juvenile
delinquents in Tanzania because apart from the tfzett some detentions have no
dispensaries or health centres, in the detentiotihsdispensaries or health centres, there
are no medical doctors or clinical officers. Agaim,detentions with medical doctors or
clinical officers, there are no laboratories, andletentions where there are laboratories,
there are no medicine. The diagram below showsdblpondents’ responses relating to

the availability of medical services to detainedguile delinquents.
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Figure 5:2: Availability of Medical Services to Detined Juvenile Delinquents
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On matters relating to appropriate medical servicedetained juveniles, the Criminal
Procedure Act, 1985 is clear that where a persafemurestraint appears to the police
officer to require medical treatment or where héesaa request to a police officer to be
provided with medical treatment, advice or assistan respect of an illness or an injury,
the police officer shall forthwith take such reaable action as is necessary to ensure that
the person is provided with medical treatment, eelr assistanc@’ The words ‘police
officer’ in this provision may be substituted wigimy detention staff that is in charge of

the restrained persons.

Further, the Prisons Act, 1967 provides that inrg\y®ison, there should be a medical
officer who is responsible for the health of allspners in a prison and who may conduct
medical examination to any prisoner at such tingeemay be prescribed’ In the case of
serious illness of a prisoner confined in a prisdrere adequate facilities do not exist for
the treatment of sick prisoners, the medical officeay order his removal to a

705,55 (3), Criminal Procedure Act, 1985, [CapRE. 2002].
“Lpid, S. 20.
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government hospitdl* During focus group discussion, one of the detainkiidren

expressed his detention experience in the followiagation:

| am 17 years and | am charged with robbery whiléact | bought a cell
phone which was stolen. | am charged with anotleesgn, aged 27 years
whom we met at the police station. When | was ia plolice station, |
contracted tuberculosis (TB) and | was admitteth&ohospital. | was not
present when my colleague was interrogated andrdedoa statement.
When | was returned to the police station, | wasigned to court by
using the information recorded by my colleaguetalysd in the police
station for 15 days. | am suffering from HIV/AID®ut since | was
arrested, | have stopped using ARVs, which | haaenbusing since | was
5 years old.Source Information obtained during data collection in
Butimba prison, Mwanza. (Translation from SwatuliEnglish is mine).

With reference to persons living with HIV/AIDS, thélV and AIDS (Prevention and
Control), Act, 2008 of Tanzania stipulates thatrgyserson, institution and organisation,
living, registered or operating in Tanzania shadl inder the general duty to reduce
adverse effects of HIV and AIDS bgter alia, increasing access, care and support to

persons living with HIV and AIDS from community bealth care facilitie$*

5.2.7 Detained Juveniles’ Communication with Parerstand the Outside World
In this respect, the researcher inquired aboutettient to which detained children can

meet and talk to their parents and members of dnalies. Moreover, the researcher
wanted to know whether children in detentions wexposed to the world outside the
detentions through various forms of media suchadi®os, televisions and the newspapers.
In all Twenty Two (22) visited detentions (100%)aleed children were allowed to be
visited at least once per month. In Ten (10) d&test(45.5%) detained children listen to
the radios while children in Twelve (12) detentidbg.5%) had no radios to listen to.
Children detained in Eleven (11) detentions (50%)clved television programmes while
children detained in other Eleven (11) detentid®4) have no access to televisions as
there were no television sets or the televisionseweeit of order. There was no detention
with the arrangement for newspapers for detaingdnile delinquents. If the detention

23 53 (1), the Prisons Act, 1967, [Cap. 58 R.E. 2002
33,4 (1) (b) and (f), the HIV and AIDS (Preventiand Control), Act, No. 28 of 2008.
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staff or the visitors go with a newspaper in theedgon, the same is usually left for the
children to read. The table below shows respontdesgponses about detained children’s

communication to parents and the outside world.

Table 5:9: Juveniles’ Communication with Parents ad the Outside World

Visited by Listen to the radio  Watch television Read newspaper
parents
Yes No Yes No Yes No Yes No

22 0 10 12 11 11 0 22
(100%) (0%) (45.5%) (54.5%) (50%) (50%) (0%) (100%)

The United Nations Convention on the Rights of @ld, 1989 provides that every
child deprived of liberty shall have the right taimtain contact with his or her family
through correspondence and visits, save in exaetioircumstance$” Further, the
international standards require that every juvestieuld have the right to receive regular
and frequent visits, in principle once a week amd less than once a month, in
circumstances that respect the need of the juvémilgrivacy, contact and unrestricted
communication with the family and the defence celff§ According to the United
Nations Manual for the Measurement of Juvenileidedndicators, the child’s right to
regular direct contact with his or her parents &mdnaintain contact with his or her
family can be seriously challenged during deprivatiof liberty. Denial of contact
between a detained child and his or her parentsfamidy has a number of serious

adverse consequencé8 Regular contact is of particular importance wiglspect to the

44 Art. 37 (c), the United Nations Convention on Rights of the Child, 1989.
">Rule 60, the United Nations Rules for the Protectf Juveniles Deprived of their Liberty, 1990.
"®The United Nations Office on Drug and Crirsepranote 103, p. 7.
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reintegration of the child back into his or her fgnfiollowing release, and the well-being

and psychological health of the child during theiqukof detentior(*’

5.3 Free Legal Aid to Juvenile Delinquents in Tanzaa
As stated earlier, juvenile delinquents are emlitl® free legal assistance and

representation throughout the criminal justice psscto ensure fair trial. To ascertain
whether the children detained in Tanzania have sscte free legal assistance and
representation, the researcher asked this questiéorty Four (44) respondents. Eight
(8) respondents (18.2%) replied that detained jiwestelinquents have access to free
legal assistance from private advocates if the gaidniles were charged with murder
cases. Thirty (30) respondents (68.2%), said amidietained in Tanzania have no access
to legal representation. Six (6) respondents (13.@plained that they were not aware
that children are entitled to free legal assistamesnce, they do not know whether the

same was available or not. The figure below illatgts what has been stated

Figure 5: 3: Free Legal Aid to Juvenile Delinquentsn Tanzania
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Concerning free legal aid in criminal cases, thghtris provided in the country to
persons accused of serious offences such as mamdetreason. In the case &dseph
Munene and Ally Hassani v.,® the accused persons were Kenyans who were charged
with, prosecuted and convicted of armed robberythe District Court of Rombo,
Tanzania. Their appeal to the High Court was disedsand they appealed to the Court
of Appeal complaining that they were tried in Tamaaand not assigned legal aid on
Government expenses. The Court of Appeal statedrlgléehat the Government of
Tanzania does not provide legal aid in cases ofedrmobbery, regardless of the

nationality of the accused pers6H.

In Tanzania, it is practically not mandatory fojugenile delinquent to be represented by
an advocate during criminal trials. Throughout ttreminal justice process, juvenile
delinquents are accompanied by the social welféfieecs, but these are not practicing
lawyers. They are not skilled in criminal procedusnd practices. The role of a social
welfare officer during criminal proceedings is ontp counsel and provide a
psychological guidance to the child. The rules negthat when a child is being tried for
a criminal offence, the social welfare officer shbsit at the end of the table opposite the
magistrate and where the child does not have aapahe social welfare officer shall take
the sit of a parerft® During focus group discussions, most of detairfeliien requested
for free legal aid services throughout justice pssc They argued that some of them did
not even know how to read and write, hence, theylshnot be expected to be able to
defend themselves against criminal charges. In dtminal proceedings, including
criminal charges against juveniles, the Republigssally represented by state attorneys
who are practicing advocates. The researcher engglsafat with limited access to legal
representation, there is little opportunity foruagnile delinquent to successfully defend
himself in the court during criminal trials agairtstn. One of the prosecution lawyers

commented as follows during the interview:

4812005] TLR 141.
2 bid.
"0Rule 7 (2) (h), Law of the Child, (Juvenile CoBrbcedure) Rules, G.N. No. 182 of 2@ay, 2016.
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Juvenile delinquents have no legal representatiail.arhey are assisted

by social welfare officers, but these are few dmelytare supposed to be

neutral third parties, not defence lawyers. In thses where a child is

charged with a serious offence such as armed rgldvenpe, lack of legal

representation causes convictions which would beratise avoidable if

the child was represented&ource Information obtained during data

collection in Juvenile Court of Dar es Salaam aul. (Translation from

Swalhili to English is mine).
The international Principles and Guidelines requtates to ensure that imprisoned
persons in general and children deprived of thiearty in particular, have access to legal
aid and representation. The Beijing Rules, 1985rstance, stipulate that throughout the
justice process, juveniles must have the rightetodpresented by a legal adviser or apply
for free legal aid where there is provision for Iswd in the country. At the national
level, the Criminal Procedure Act, 1985 stipulatiest any person accused before any
criminal court, other than a primary court, mayight be defended by an advocate of the
High Court subject to the provisions of any writtew relating to the provision of

professional services by advocété.

Likewise, the Law of the Child Act, 2009 providést in any case, the child must have a
right to next of kin and representation by an a@deedluring criminal proceeding¥ The
Legal Aid Act, 2017 stipulates that where any pers® charged with the duty of
supervising the welfare of the child, and in the@xion of his duties he deals with the
child who has come into a conflict with the lawatlperson should cause the child to
obtain legal aid immediately® This was also emphasised Bgmatta, J, (as he then

was) in the case #Imasi Kalumbeta v. Repubifé when he said:

Legal representation for an accused is a right lvilgcalmost universally
recognised. In some jurisdictions the right is angutional right. That

right is so jealously guarded by the law that ifaameused is deprived of it
through no fault of his own and through no faulbaf advocate and he is,
in the end convicted, that conviction cannot bevedd to stand on appeal.

513, 310, Criminal Procedure Act, 1985, [Cap. 20.RE?2].
523,99 (1) (f), Law of the Child Act, 2009, [Ca8]1
7533, 35, the Legal Aid Act, No. 1 of 2017.
75411982] TLR 329, at p. 330.
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Therefore, any child in conflict with the law in zania is not supposed to be involved
in criminal proceedings without legal assistancel ampresentation. However, the
practice has shown that these children have nosacte free legal assistance and

representation unless one is charged with a cagffethice such as murder.

5.4 Availability of Rehabilitation and Reintegration Programmes for Detained

Juveniles

In this respect, data were collected from fourtélet) detentions consisting of Retention
Homes, Prisons and the Approved School. Respondenfmlice stations were not
involved in answering the questions relating to #wailability of rehabilitation and

reintegration programmes, as it was considered gne to talk about the introduction
of rehabilitation and reintegration programmes ianZanian police stations. In the
detentions where this question was asked, the ndsmainvestigated on the availability
of primary as well as secondary education prograspymecational training programmes,
availability of appropriate teaching and learninguipment and the availability of

qualified teachers of the offered programmes.

Out of Fourteen (14) detentions, in Four (4) deterst (28.6%), there were primary
education programmes, while in Ten (10) detent(@is4%), there were neither primary
nor secondary education programmes. Among Fourtéén detentions, only One (1)
detention (7.1%) had a secondary education progeanttight (8) detentions (57.1%)
had vocational training programmes for detaineddobi while in Six (6) detentions
(42.9%), there were no such programmes. In Fourdédgntions (28.6%), there were
qualified teachers for the offered programmes whéa (10) detentions (71.4%) had no
teachers. In some prisons, for example, some mrsowho had undergone secondary
education before imprisonment were used to teadhirg children. Only Six (6)
detentions (42.9%) had teaching and learning ecqenpsnof the offered programmes
while Eight (8) detentions (57.1%) had no apprdpri@aching and learning equipments
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for the programmes offered. The table below shdwssttuation about rehabilitation and

reintegration programmes for detained juvenilerdplents in Tanzania.

Table 5:10: Rehabilitation and Reintegration Progranmes for Detained Juveniles

Programme Available Not available

Primary education 4 (28.6%) 10 (71.4%)

Secondary 1(7.1%) 13 (92.9%)
education

Vocational 8 (57.1%) 6 (42.9%)
training

Qualified teachers 4 (28.6%) 10 (71.4%)
Teaching/learning 6 (42.9%) 8 (57.1%)

equipments
|

One of the participants in focus group discussid Be was a secondary school student
before the case, but since the day of arrest,thidies were discontinued. He narrated:
“Some of us were students before we came hereelis@o education programme in this
prison; therefore; we no longer continue with stisdiOne prison officer was of the
same view when he said that children who were urcation programmes before being
imprisoned lack a systematic programme to proceéu studies. However, he remarked
that even if they went back to school in the comityuthey would not be accepted. It

would be better to have a secondary school for gaifenders.

In this respect, Mbeya Retention Home may be a goadel for other children’s
detentions in the country. In this Home, there farenal programmes for primary and

secondary education. Qualified teachers employedth®y Government have been
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designated for that Home. The Retention Home seages centre for the national
examinations where detained children sit as pricatelidates. The candidates who pass
their primary education examinations are given oty to proceed to secondary
education in the same Retention Home. This is me Wwith the requirement of the
Retention Homes Rules, 2012 which directs thatyegkild in a Retention Home should
be provided with primary as well as secondary etiloican accordance with the national
curriculum available to children in the community.Concerning vocational training
programmes in the prisons, one respondent hadeaatit opinion and was wary about it
where he said: ‘Serious vocational training fordt@n in prisons is not possible because
it leads to the mixing up of children with adulferiders during the training.’ It may also

constitute hard labour to detained children.

This concern seems sensible as the United Natians/éhtion on the Rights of the
Child, 1989 provides that, ‘In all actions concemichildren, whether undertaken by
public or private social welfare, institutions, ctuof law, administrative authorities or
legislative bodies, the best interest of the ckhall be of primary consideratioft® In
this regard, the Law of the Child Act, 2009 compheth the requirements of the United
Nations Convention on the Rights of the Child, 1989 providing for reform and
consolidation of the laws relating to children, ahistipulate, protect and maintain their
rights. Most of the respondents in prisons opinedt instead of having vocational
training for children in prisons, it would be bette transfer children who intended to
benefit from these programmes to Wami Prison fourp Offenders, if at all there are

vacancies.

The Retention Homes Rules, 2012 stipulate thatyeehild in a Retention Home is

entitled to participate in vocational training praghmes to promote skills and prepare
him or her for future employmeft’ For this, the child should be able to select
programmes of his or her interest. The Manager Rétention Home has a legal duty to

"SRule 31 (1) (a-b), Law of the Child, (Retention HeshRules, G.N. No. 151 of'May, 2012.
% Art, 3, United Nations Convention on the Rightgte# Child, 1989.
5" Rule 32, Law of the Child, (Retention Homes) Ru@sN. No. 151 of % May, 2012.
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establish programmes designed to facilitate a shiteintegration into the communifg?

To ensure non-discrimination of children of the sastatus, the same position can be
adopted and implemented to children detained irsops. The international legal
instruments caution that a sudden release of anjlevérom detention without any
rehabilitation or reintegration programme to ensugmooth transition from detention to

life outside the institution poses a great threahe future of the child concerned.

Generally, the international standards requiter alia, that in detentions, there should
be programmes foreducation, vocational training and wdrk. Every juvenile of
compulsory school age has the right to educatistecwo his or her needs aadilities
and the education programmes must be designecdefa@ him or her to return to the
society. Such education should be providedtside the detention facility in the
community schools wherever possible and, in ang,chg qualifiedteachers through
programmes integrated with the education systerth@fcountry so that afteelease,
juveniles may continue their education withoutidiffty.”®

During data collection, the researcher observed akistence of pilot schemes for
diversion, community rehabilitation and reintegoati of juvenile delinquents and
children at risk of offending in Temeke, Dar esgah and at Kihumbe, in Mbeya. These
programmes provide support to young offenders dmidren at risk of offending while
they remain in their community where they receivieuanber of rehabilitative services.
The researcher opines that to ensure sustainabititythe full implementation of these
programmes to every juvenile delinquent in Tanzathia same needs to be incorporated
in the Law of the Child Act, 2009 and the operagioguidelines be developed promptly.

In summary, this chapter has dealt with the predemt, analysis and discussion of the
research findings with a view to assessing the amaiazs compliance with international
standards. Basically, the chapter has attemptedddio into five aspects, namely, the
duration of detention for juvenile delinquents, tegree of separation of detained

"8 |pid, Rule 33.
"9 Rule 38,United Nations Rules for the Protection of JuveniDeprived of their Liberty]1 990.
760 [

Ibid.
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juveniles from adult offenders in detentions, tneeit of detained juvenile delinquents,
juvenile’s access to free legal assistance, ancvhaédability of rehabilitation as well as
reintegration programmes for children detained ianZania. The examination of
Tanzanian practice regarding protection of detajugédnile delinquents has shown that
children are generally detained for a long periédiroe, both during pretrial and post

trial, where there is no total separation of ctaidfrom adult offenders.

The study has also revealed that children in dietesitare frequently visited by parents
and members of their families; they watch televisamd listen to the radios. However,
detained children face beatings from adult detarezed the detention staff, they do not
get balanced diet, three times per day, as requogethe Word Health Organisation
Guidelines, they lack clothes and sleeping materaald they do not get appropriate
medical examination and treatment in case of iinésnally, the findings have shown
that juvenile delinquents have no access to frgal lassistance and representation, in the
detentions there are no rehabilitation and reimtgn programmes to prepare detained

children for life after release.

Concerning pre-trial detention of juveniles, theea@cher is aware of the Chief Justice’s
directive to law enforcers to fast track cases iwving children so as to reduce the time
children spend in detentions, and the DPP’s divecto all actors in the investigation
process to ensure that cases involving children @mesecuted in the Resident
Magistrates’ Courts or District Courts only aftbetcompletion of investigation to avoid
initiating unnecessary criminal cases against olildvhere the evidence is yet to be
completely gatheref* The DPP’s office has also started conducting sgulonitoring
missions of police lock-ups and prison facilitiesassess the situation prevalent therein
with a view to improving the treatment of childrércarcerated in those facilitié%’
While commending these efforts, the researchef theview that these measures lack
sufficient legal foundation, they are not used @stestly throughout the country, and

thus their sustainability is questionable.

81 SeeDirective No. 3 of 2010, and Consolidated 2nd, 8nd 4th Reports on the Implementation of the
African Charter on the Rights and Welfare of thaldChy the United Republic of Tanzania, Submitted t
the African Committee of Experts on the Rights &elfare of the Child, October 2015, p. 9.
762 i

Ibid.
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CHAPTER 6
6. CONCLUSION AND SUGGESTIONS

6.1 Summary of the Discussion
This study aimed at assessing the extent to wHiahzania complies with the

international standards in the protection of detdijuvenile delinquents’ rights. It has
been observed that in Tanzania, like other countnethe world, the rate of children
coming into conflict with the law is increasing day day, while the country has been
falling short of international standards in protegttheir rights. Tanzania has ratified and
domesticated numerous international instrumentschiidren’s rights including those
relating to juvenile delinquents, but the existlagi's and practice in this respect do not
effectively meet the prescribed international stadd. The study revealed that despite
the Government’s efforts to improve juvenile justigystem, still in Tanzania there are
substantial violations of detained juvenile deliagts’ rights. In this regard, juvenile
delinquents stay for a long time in detention, dotfore and after the trial, and mostly in
adults’ detentions where they are being mixed véthult offenders. Also, detained
juveniles face treatment which does not suit theaifare and needs, they lack legal
assistance and representation at all stages ofuttiee process, and they are denied
aftercare programmes to prepare them for reintegratto the society after release from
detentions.

The aim of this study being to evaluate Tanzan@osnpliance with international

standards in the protection of detained juvenilendaents’ rights, in chapter one, a
presentation was made on the general introductiohbeackground to the problem and
establish the need for the study. It also attemmedetailed and comprehensive
assessment of the literature and laid a founddiornthe understanding of the legal
framework for juvenile justice systems at the in&tional and national levels. Chapter
one also presented a statement of the problemctolge of this research, the research
hypotheses and scope of the study. Lastly, thearelsedesign and methodology were

presented to lay down a plan for the study. Issekaing to the area of the study, sample
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population, sample size, sampling techniques, nastrend tools of data collection,

modes of presentation, interpretation and anabfsissearch findings were explored.

In chapter two, the conceptual foundation of juleenustice in Tanzania and related
terms were explored where the concept of juvenikige was examined against the
general criminal justice. Moreover, the modelswifgnile justice were discussed in the
chapter to assess the manner in which they aretasatluence the treatment of juvenile
delinquents in the world generally and in Tanzanigarticular. The models of juvenile
justice that were discussed include the welfare @hgdstice model, modified welfare-
justice model, restorative justice model, partitypa model and the crime control model.
It was noted that the legal framework for the pecota of juvenile delinquents’ rights in
Tanzania does not use any particular model amargettiscussed in the chapter; rather,
the country has combined the characteristics dbuarmodels of juvenile justice to suit

the local circumstances.

In this regard, it was observed that the Law of @eld Act, 2009 contains provisions
that reflect the participatory model of juvenilesiige, but the implementation of this Act
depends on other laws and regulations such asrairtaws, criminal procedure laws,
marriage laws, civil lawset cetera Thus, some juvenile justice principles have been
provided for in the Law of the Child Act, 2009, biltey are missing in the general
criminal procedure laws. In addition, the Law oé t@hild Act consists the provisions
which require juvenile suspects to be detainedrs¢gs from adult suspects during pre-
trial detentions, provisions that prohibit discloswf information on juvenile suspects
and accused juveniles by print or other media leefofinal judgment has been made, to

mention a few

All these are typical characteristics of the wedfanodel of juvenile justicdyut they are
not reflected in other laws working in associatwith the Law of the Child Act. It was
realised that this is a problem to not only Tanzahut also other countries since there is
no country’s juvenile justice system which is albisely perfect. The researcher argued

that regardless of the juvenile justice model eygdbin any particular country, the focus
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should always be the implementation of the prowisiof the United Nations Convention
on the Rights of the Child, 1989. This in turn wakult in having in place the children’s
rights oriented juvenile justice systems, regaslletthe names, these models may be

called by.

In chapter three, an attempt was made to exammepiplication of international laws
within the legal system of Tanzania. The chapteo ahalysed the international standards
relating to the protection of juvenile delinquentgihts, so as to lay a foundation for
assessment of Tanzania's compliance with theseatds. The analysis showed that the
international instruments are drafted in a way #iws a broad interpretation of the
rules and principles enshrined therein, in ordeadcommodate a wide range of States’
needs. The study has established that there i©ontage of international standards and
legal principles for the protection of juvenile iejuents’ rights. For example, at the
regional level, the African Charter on the Rightsl &Velfare of the Child, 1990 has, to a
large extent, conformed to the standards laid dowthe United Nations Convention on
the Rights of the Child, 1989.

The analysed instruments adequately protect tinesrigf detained juvenile delinquents in
respect of the treatment which respects their humgims and dignity, right to be

separated from adult offenders, right to be dethiioe the shortest appropriate period of
time, right to maintain contact with their familjggght to prompt legal assistance and the
right to foster care, probation, education and tiooal training programmes. The

instruments have also been found to contain det@jledance to assist State parties to
reform their approaches to juvenile justice. Ndwelgss, the study noted a slight
weakness in the examined instruments and whichdscharacteristic of international

laws generally. This is the use of phrases whiaimpgedeviation by the States and that
are sometimes abused by States’ authorities tateidthe rights of detained juvenile
delinquents. It was observed that to fully complithwthe enumerated international
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standards, States, including Tanzania, shouldrpplaice systems which are effective and

rights-based in order to secure the welfare ofijileadelinquents®

Chapter four attempted to assess the extent tohwhternational standards analysed in
chapter three are reflected in the laws of Tanzgoierning juvenile justice. In that

respect, Tanzania’s laws concerned with proteabibjuvenile delinquents’ rights were

analysed and interpreted. It was found that thee@uowent of Tanzania recognises that
juvenile delinquents are one of the most vulneraptaips that need special treatment
and protection of their legal rights throughout fbstice system. This recognition has
been manifested by the enactment of the Law ofCthiéd Act, 2009 to domesticate the

international standards on the rights of the chitatluding delinquent juveniles. The

Government has also established the institutiomh s a Juvenile Court, Retention
Homes and an Approved School for the implementaiidhe Law of the Child Act.

These efforts aim at ensuring that juvenile delergs are tried in a different court
environment from those used for adult offenderseniles are detained in separate
institutions before trial and if convicted, they atetained in the Approved School which
is special for juvenile delinquents only. Howeviérwvas observed that Tanzanian laws
relating to juvenile justice have numerous weakeesompared with the international
law standards. For example, it has been revealddéspite being the vital part of the
criminal justice system, legislations such as teedP Code, 1961, the Prisons Act, 1967
and the Police Force and Auxiliary Services Actpll@ddress the rights of juvenile

delinquents just by the way, when dealing withrigats of criminal offenders generally.

With regard to the rights of detained juvenile delients, the study indicated that the
Government’s intention to ensure compliance with thternational standards in this
matter has been diluted by the legislators, sihedédgislations do not firmly required the
detention of juvenile delinquents to be a matterlasdt resort and for the shortest
appropriate time. Further, the laws do not compilisprovide for free and accessible

legal assistance for juvenile delinquents throughwiminal justice processes and the

"3HammarbergT., supranote 438.
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(i)

laws still provide for inhuman and degrading treatts or punishments such as corporal
punishment of juvenile delinquents. It is clearttidnere there are weaknesses in the

laws, the practice can never be justifiable.

Chapter five dealt with the presentation, analgsid discussion of research findings so
as to link the theoretical, legal and empiricaltpdithe study and enable the researcher to
draw conclusions based on research findings. Tinyststablished that apart from the
weaknesses in the legal framework, there is alds@nnection between the laws and
the practice relating to the protection of detaipekenile delinquents. As mentioned
above, there are weaknesses in the laws of Tanzamithe protection of juvenile
delinquents’ rights. As a result, the practiceas @ven conforming to the said weak laws,
but it goes astray, thus escalating the violatibdetained juveniles’ rights. Examination
of Tanzanian practice regarding protection of cdijuvenile delinquents’ rights has
shown that juvenile delinquents stay for a longetim detentions, mostly in adults’
detentions where they are being mixed with addkrafers. They face treatment which
does not suit their welfare and needs, they lagkllassistance and representation at all
stages of the justice process, and they are detfiiectare programmes to prepare them

for reintegration into the society after releasmfrdetentions.

Finally, chapter six presented a summary of theusdision, testing of hypotheses, key
findings and the suggestions. The chapter revisitegeneral terms, the points explored
in the previous chapters so as to uncover the amash need intervention for the

purpose of improving protection of detained juverElinquents’ rights in Tanzania.

6.2 Testing of Hypotheses
This detailed study made through analytical andisogh methods clearly substantiates

the following hypotheses which were formulatedtfor study.
Detention of juvenile delinquents is not a measofrdast resort and for the shortest

appropriate period of time:

(a) Children are held in detentions for petty offensesh as loitering, and very little effort is

made to release them on bail considering theiraxelfs children.
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(b) Juvenile delinquents are held in detentions fortaupour years before their cases are
completed.

(c) There is slow investigation of juvenile cases whigluses delays in completion of their
cases.

(d) There is lack of transport facilities to take chéd to courts whenever they are required.

(e) Juvenile delinquents are serving long sentencampfisonment without possibility of
release; some of them have been imprisoned for life

(N Juvenile justice stakeholders are not conversatit mational and international juvenile
laws.

(i) There is no total separation of child delinquentsnf adult offenders throughout criminal justice

processes:

(a) Most of the detained juvenile delinquents are heladult prisons.

(b) Juveniles detained in police stations are helthiénsame cells with adults.

(c) When children are transported to courts, they ateseparated from adult detainees.

(d) In the detentions, children are not separated douprto their age or according to
categories of offences committed or alleged to Hmen committed.

(e) In prisons, children are not completely separateohfadult prisoners.

() Pretrial juvenile delinquents are not separatechfpost trial juveniles.

(i)  Detained juvenile delinquents are not treated ‘kiiimanity and with respect for their

welfare as children:

(a) Children held in police stations and prisons wewerocrowded and the standard of
hygiene was poor.

(b) There was no guarantee of food for children helgatice stations while in prisons,
children were offered meals only twice per day.

(c) There are no appropriate medical services for cdmldh detentions.

(d) In police stations, children sleep on bare floathwio materials to cover themselves.

(e) In prisons, there were not enough uniforms for idethjuveniles and sleeping materials

for children were inadequate.
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() Children in detentions suffer from beatings andpoaal punishment as a way of
disciplining them.

(9) Juveniles detained in police stations are tortunedrder to confess to the offences and
their ages are altered so as to justify the viotaof their rights as children.

(h) In prisons, juveniles suffer from inhuman treatnsestich as reduction of meal rations,
solitary confinement for up to fourteen days, deniafood up to two days, denial of
being visited, hard labour which includes carryimgavy loads, agricultural work and
cutting down trees.

(i) Cases of sexual abuse of juveniles have been egportprisons, but these cases were
hard to prove, so no action has been taken.

(iv)  Juvenile delinquents have no access to free legmstance and representation during
criminal justice processes:

(a) There is no Government-funded legal aid for juvendiglinquents throughout the criminal
justice process.

(b) Juvenile delinquents are not provided with freealagpresentation by advocates except
where one is charged with a capital offence.

(v) There are no rehabilitation and reintegration pmognes for detained juvenile
delinquents to prepare them for living in the stcedter release from detentions.

(a) In prisons where most of the juveniles are helérdhare no primary and secondary
education programmes for detained juveniles.

(b) Apart from Mbeya Retention Home, in all other Réitam Homes there are no primary
and secondary education programmes for detainédrehi

(c) In detentions, there are no vocational traininggpomes to prepare children for life

after release.

6.3 Key Findings of the Study
This study has established that the Tanzanian lamg practice are ineffective in

protecting the rights of detained juvenile delingise The laws have failed to prescribe a

reasonable time limit within which juvenile casessnbe finalised so as to achieve the

shortest duration for pretrial detentions as regflipy international standards. The time

limit stipulated by the Law of the Child Act, 200@s proved impracticable. Concerning
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post trial detention of juveniles, the Law of thehild Act, 2009 has failed to
accommodate the reality that most of juvenile dplents are detained in prisons, not in
the Approved School. The findings have shown thmbrag three hundred sixty three
(363) children who were held in various detentiahthe time of the data collection, only
twenty three (23) children were detained in the rdppd School.

Consequently, the object of the Law of the Child,A2009 that detention of juvenile

delinquents must be used only as a measure ofdastt, for the shortest appropriate
period of time and at the Approved School, has beén achieved. Therefore, the
provisions of the Law of the Child Act, 2009, aelsking the duration of detention for
children detained in the Approved School, are @¢wnly for the few children who are

held in that facility, leaving out the large numloérchildren who are detained in Prisons.
Likewise, the laws still allow corporal punishmegitdetained children and there are no
legal mechanisms for juvenile delinquents to accés® legal assistance and
representation especially, when they are facinmioal charges not related to capital
offences. The study has proved that in practiad, jgvenile delinquents are held in

detentions for a long time during both pretrial gt trial.

One of such examples is a case of a sixteen yeaesije who in 2010 was arrested and
detained in Segerea prison until 2013 when his cese transferred from Temeke
District Court to Kisutu Juvenile Court, and themas removed from Segerea prison to
Upanga Retention Home. Juveniles are held in guligbns and they are not separated to
minimise the violation of their rights and the pbgdgy of being induced to become
hardened criminals. The study has confirmed thdtmen in detentions are beaten by
adult offenders and the detention staff. They d#k appropriate food and medical
services while in detentions, although they havpoojnities to be visited, they watch

televisions and listen to the radios.

The study concludes that despite numerous effdrthe Government to improve the

criminal justice system, Tanzania has not yet bable to fully comply with the
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international standards in the protection of detdijuvenile delinquents’ rights. The
main reason explained for this weakness is ladiknahcial and human resources hence,
no infrastructure for handling juvenile delinquentéis research has however revealed
that the major reason for non-compliance with imational standards is the poor
administration of juvenile justice coupled with kaof the actual implementation of the

laws governing juvenile justice in Tanzania.

6.4 Suggestions
Tanzania has ratified different international ingstents relating to the rights of children

in conflict with the law. By doing so, the Governmiénas undertaken a legal obligation
to comply with the standards illustrated in thosstriuments including the provisions
relating to the protection of detained juvenile iniglients’ rights. This research
acknowledges the Government’'s efforts toward ptmecof children’s rights by
enacting the Law of the Child Act, 2009 and its Rations’®* To a large extent, the
Law of the Child Act, 2009 complies with the requirents of the United Nations
Convention on the Rights of the Child, 1989 althouthe former needs some
amendments to make it perfect. The practice hashemindicated glaring inadequacies
in protection of juvenile delinquents’ rights. Fexample, the requirement that detention
of juvenile delinquents should be used only as asme of last resort and for the shortest
period of time has become difficult to implemenflianzania.

As literature has indicated, juvenile delinquensyaiproblem in all parts of the world.
Even in economically strong countries like the USAIl they are concerned with this
problem. Like many African countries, Tanzania'siligb to fully comply with
international standards on protection of juvenilelirjuents’ rights is limited by
numerous factors which include the historical andnemic background of the country.
Nevertheless, the Constitution and other laws, ghonot in full compliance with the
international standards, can fairly protect juvenidelinquents in Tanzania if the law

enforcement agencies observe and implement these ddfectively. The researcher

%4 Example, Law of the Child, (Retention Homes) Rul€sN. No. 151 of 2012, Law of the Child,
(Children’s Homes — Amendment) Regulations, G.M. 8lof 2015, and Law of the Child, (Juvenile Court
Procedure) Rules, G.N. No. 182 of 2016.
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concurs with the view that to successfully projegenile delinquents, the country needs
to begin with prevention of delinquency so as tmimise the number of children
conflicting with the law®® There must also be Governmental commitment taillfulf
children’s rights, ensure legislation enforcemehginge of attitudes and practices toward
children delinquency, increasing the capacity afsthdealing with juvenile delinquents,
and have effective monitoring mechanism to ensuverjiles’ protection throughout the

justice processe$®

The researcher suggests for further studies tt)yfirinvestigate the implementation of
the laws of Tanzania on protection of detained files’ rights, especially the Proposed
Constitution of 2014, when it becomes operativel e Legal Aid Act, 2017, which is

very recent and it would be premature to evalustemplementation in this study. The
second suggestion is for a further research orcdiges for the imposition of long term
sentences of imprisonment to juvenile delinquentshie courts in Tanzania contrary to
the laws. Thirdly, the Ministry of Health, CommunDevelopment, Gender, Elderly and
Children is urged to establish Retention Homedlizanes of the country and one more
Approved School with the same capacity and faeglitas Irambo Approved School which
is in Mbeya region. Fourth, the researcher suggedtise Ministry of Constitutional and

Legal Affairs to establish the Government-fundedjale aid scheme for juvenile

delinquents to ensure free and accessible legataisse and representation to juvenile

delinquents. These are general suggestions.

Further, the following are suggestions to speafigans dealing with the administration
of juvenile justice in Tanzania. These suggestemesin addition to the recommendations
already made by the Commission for Human Rights@add Governance in 2011, but

they were not fully implemented.

% United Nations Economic and Social Council, UNICERild Protection Strategy, Executive Board
Annual Session,"3-5" June 2008, E/ICEF/2008/5/Rev.1, p. 4.
766 [|h;

Ibid.
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6.4.1 Suggestions to the police
It is suggested that the Police Force:

(a) Construct juvenile cells in the police stations.

(b) Ensure that children are separated from adult metsiin police stations.

(c) Establish a transparent and accessible complaiethiamism in police stations.

(d) Ensure that all allegations of torture and inhurtraatment by police officers are
investigated and officers who are involved in thedlegations disciplined or
prosecuted.

(e) Cooperate with Tanganyika Law Society and all legd providers to facilitate
legal assistance and representation to juvenilengletnts at all stages of the
criminal justice process.

() Establish the Police Gender and Children’s Deskdlipolice stations.

(9) Ensure that juvenile delinquents are interrogatedhe presence of their legal
representatives.

(h) Allocate adequate resources to facilitate the partation of juvenile delinquents
from police stations to courts so that their casescompleted within the statutory
time limits.

(i) Ensure that juvenile delinquents are provided wiisic needs such as food and
medical services while in detentions, especialéyblice detention.

() Cooperate with the Commissioner for Social Welfardransfer juveniles from

police stations to Retention Homes.

6.4.2 Suggestions to the prison authorities
It is suggested that the prison authorities:

(a) Ensure a complete separation of juvenile delincuéam adult offenders at all
times and places within the prisons.

(b) Allocate adequate resources to facilitate the prartation of detained juveniles
from prisons to courts so that their cases aret dgti within the statutory time
limits.

(c) Protect juvenile delinquents from all forms of abw¢hile in prison.
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(d) Provide prison officers with in-service training tire Law of the Child Act, 2009
and child rights generally.

(e) Refuse the receipt and admission in prison anyopelglow the age of eighteen
years.

() Cooperate with the Commissioner for Social Welfardransfer juveniles from

prisons to Retention Homes and the Approved School.

6.4.3 Suggestions to the Commissioner for Social Visge
It is suggested that the Commissioner for Socialf&e
(a) Allocate adequate resources to facilitate the feardd children from the
Retention Homes to courts so that their cases enewed and dealt with within the
statutory time limits.
(b) Encourage maximum use of Retention Homes by thieiargt in the areas where there
are Retention Homes.
(c) Collaborate with legal aid providers to offer legakistance and representation to
juvenile delinquents throughout the criminal justprocesses.
(d) Develop comprehensive rehabilitation and reintegmaprogramme for juveniles
at the Retention Homes and Approved School.
(e) Increase the number of social welfare officersllastages of criminal justice for
juveniles delinquents so as to speed up juvengesa
() Abolish the use of corporal punishment in Retentitomes and the Approved
School as a disciplinary mechanism.
(g) Cooperate with the Police Force and Prison Autlearito transfer juveniles from
police stations and prisons to Retention Homestla@@dpproved School.

6.4.4 Suggestions to the Judiciary
It is suggested that the judiciary:
(a) Raise the awareness among the judicial officersrder to stop the pretrial detention of

juvenile delinquents in adult prisons in the anehere there are Retention Homes.
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(b) Promote the use of non-custodial measures amongda&al officers to avoid
sending juvenile delinquents to custodies.

(c) Raise the awareness amongst magistrates and jtitgiethe Law of the Child
Act, 2009 prohibits imprisonment of juvenile deluemts.

(d) Appoint adequate number of resident magistratgsdside over juvenile cases.

(e) Provide training on the United Nations Conventiontbe Rights of the Child,
1989 to magistrates presiding over juvenile cases.

() Ensure that the magistrates and judges have upteo-thformation about
vacancies in Retention Homes and the Approved Schefore sentencing
juvenile delinquents.

(9) Expedite juvenile cases to minimise the violatidrtreir rights caused by long
pretrial detentions.

(h) Extend the application of the Juvenile Court RuBH,6 to all courts dealing with

juvenile cases.
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APPENDIX 1: Focus Group Discussion Guide for Detaiad Juveniles

Research title:Protecting the Rights of Detained Juvenile Delingse Tanzania’'s
Compliance with International Standards
1. Which offences are you accused of/ convicted for?
How did you record your statement in police ste2idho was present?
Were you taken to court immediately after arrest?
Are you represented in courts during your cases®@ Wpresents you?
How long did it take for your case to be finish&tlfdy did it take such time?
Are there children imprisoned for life or sententedeath in this detention?

Are there separate dormitories for children in thegention?

© N o g s~ w D

Are you visited by parents, guardians or adult fgmmembers? How many times

per month?

9. Are there formal educational, vocational or traghpprogrammes for children in
this detention?

10.How are you treated if you are sick while in thetehtion?

11.In which circumstances can there be acts of beasiexual harassment, corporal
punishment or inhuman treatment of children in ttiedention, and who does
these? Give examples of such acts.

12.Do you have enough clothes and sleeping mateNdls®t about detergents?

13.How are you transported from detention to court etdrn?

14.How many times do you get meals per day in thiemein? Give examples of
types of food offered. What about quantity, is fined adequate?

15.Do you read news papers, watch televisions ornlidte the radios in this

detention?
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APPENDIX 2: Interview Guide for Magistrates

Research titleProtecting the Rights of Detained Juvenile DelinggeTanzania’s

1.

N

Compliance with International Standards

Which offences are alleged to have been commitieanbst of the juveniles

brought to this court?

. Are juvenile delinquents entitled to any legal pwsion during the justice

processes? What are the examples of such rights?

Have you ever committed a juvenile delinquent teedsion scheme instead of
criminal justice process? Why?

In your estimation, for how long do children casaeke to be finalised? What
causes them to take such time?

During the justice process of a juvenile, wherkasor she placed? Is it necessary
to detain them before and during their trial?

Can custodial sentence of juvenile delinquentsegally avoided in Tanzania?
How can this be achieved?

In which circumstances can a juvenile delinquentif@risoned for life or
sentenced to death?

What is your opinion about this?

In sentencing female offenders, can breast-feedeg factor for imposing non-

custodial sentence? Is this provided for in oursaw

10. Are juvenile delinquents represented during thégagprocesses? Who does this?

11. Are issues of juvenile justice incorporated in tit@ning of magistrates?

12.How did you learn issues of juvenile justice anddieng of children delinquents?

13.What do you consider to be the legal challengesdealing with juvenile

delinquents?

14.What is the best way of handling juvenile delinggem the challenging

environment?
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APPENDIX 3: Interview Guide for Police Officers

Research titleProtecting the Rights of Detained Juvenile DelinggeTanzania’s
Compliance with International Standards

Urafiki Police Station, Buguruni Police Station,usha Central Police Station, Babati
Police Station, Mtwara Central Police Station, Kigo Central Police Station, Kasulu
Police Station and Mbeya Central Police.
1. How many children are currently detained in thisiggostation? How many are
girls and how many are boys?
2. In your estimation, for how long do children staythis station before they are
taken to court? What causes them to stay for sucatidn before they are taken
to court?

3. Are children informed of their rights at the timkasrest and detention in police
stations? What are the examples of such rights?

4. How do parents, guardians or relatives know thatcld has been arrested and
detained at police station?

5. Who are usually present at police station during ifiterview of a juvenile
delinquent?

6. What happens if the juvenile delinquent is not agganied by any person during
his interview at police station?

7. What are the ways of assisting juveniles to geallegsistance while at police
stations?

8. Are there separate cells for children in this polgtation? Where are children
placed in this station?

9. What happens if a juvenile delinquent gets sicklevat police station?
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10.1n which circumstances can there be acts of beasexual harassment, corporal
punishment or inhuman treatment of children in goce station?

11.How are the sleeping materials for children in gtation?

12.How are children transported from police statiocdart and return?

13.How many times do children get meals per day irs tholice station? Give
examples of types of food offered. What about gtyans the food adequate?

14.Do children watch television, listen to the radiodaread newspapers while
detained in this station?

15.How many children are detained with their motherghis police station? How
are they cared for in terms of meals, shelter aadical facilities?

16. Are issues of juvenile justice incorporated in titzning of police officers?

17.What do you consider to be the challenges of ptioigdhe rights of juvenile

delinquents in this police station?
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APPENDIX 4: Interview Guide for Prison Officers

Research titleProtecting the Rights of Detained Juvenile DelinggeTanzania’s

6.

7.

Compliance with International Standards

. How many children are currently detained in thisqm?

In your estimation, for how long do children staythis prison before they are

sentenced?

Which offences are most children in this deteniooused of or convicted for?

Are there children imprisoned for life or sententedeath in this prison?

Are there separate cells for children in this piiagWhat do you consider to be

the degree of separation?):

(a) Children are held in the same rooms, wards or eetts adults,

(b) Children are held in separate rooms or cells frahlta but share facilities
such as washing or dining areas with adults,

(c) Children are held in a separate section from aduitshave separate facilities,

(d) This institution is for children only.

Are children in this detention visited by parenggjardians or adult family

members? How many times per month?

Are there formal educational, vocational or tragnhiprogrammes for children in

this prison?

How do you rate the level of medical care for ctaldin this prison, and what

makes you think so?

(a) Does not exist at all,

(b) Exists but very poor,
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(c) Exists and fairly good,
(d) Exists and excellent.

9. What are the examples of sexual harassment, cérporasshment or inhuman
treatment of children in this prison? Who does¢fRes

10. Are children clothing adequate in this prison? Halout sleeping materials, are
they appropriate?

11.In case of sickness or injury of a detained chiloly is he or she treated?

12.How are children transported from prison to cond eeturn?

13.How many times do children get meals per day ia grison? Give examples of
types of food offered. What about quantity, is fihed adequate?

14.Do children read news papers, watch television$isten to the radios in this
prison?

15. Are there educational or vocational training prognaes in this prison to prepare
children for life after their release?
16.How many children are detained with their imprismaothers in this prison?

How are they cared for in terms of meals, sheltermedical facilities?

17.Are issues of juvenile justice incorporated in ttaning of prison officers? Are
there in-service courses on this aspect?

18.What do you consider to be the challenges of ptioigdhe rights of juvenile

delinquents in this prison?
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APPENDIX 5: Interview Guide for Retention Homes andApproved School Staff

Research titleProtecting the Rights of Detained Juvenile DelinggeTanzania’s
Compliance with International Standards

1. How many children are currently detained in thistéR@on Home/Approved
School?

2. In your estimation, for how long do children staythis detention before they are
sentenced? What causes them to stay for such time?

3. Which offences are most of the children in thislfgcaccused of/ convicted for?

4. Are there children imprisoned for life or sentendeddeath in this Retention
Home/Approved School?

5. Are juvenile delinquents represented in courtsrautheir cases? Who represents
them?

6. Are there separate dormitories for children in tRistention Home/Approved
School?
(a) Children are held in the same rooms or wards wdthits,
(b) Children are held in separate rooms or wards frdoits but share facilities

such as washing or dining areas with adults,

(c) Children are held in a separate section from adutshave separate facilities,
(d) This institution is for children only.

7. Are children in this detention visited by parenggardians or adult family
members? How many times per month?

8. Are there formal educational, vocational or traghpprogrammes for children in

this Retention Home/Approved School?
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9. How do you rate the level of medical care for ctaldin this detention, and why
do you find so?
(a) Does not exist at all,
(b) Exists but very poor,
(c) Exists and fairly good,
(d) Exists and excellent.

10.In which circumstances can there be acts of beasexual harassment, corporal
punishment or inhuman treatment of children in fRetention Home/Approved
School? Give examples.

11.Are children clothing adequate in this RetentionmédApproved School? How
about sleeping materials, are they appropriate?

12.How are children transported from Retention Hom@Wwed School to court
and return?

13.How many times do children get meals per day ia tldtention? Give examples
of types of food offered. What about quantity,hie food adequate?

14.Do children read news papers, watch television$isten to the radios in this
Retention Home/Approved School?

15.What do you consider to be the challenges of ptioigdhe rights of juvenile

offenders in this Retention Home/Approved School?
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APPENDIX 6: Interview Guide for Public Prosecutors, Private Advocates, Parents,
CHRAGG Commissioner, NGO Officials, Lecturers and LRC Lawyers

Research titleProtecting the Rights of Detained Juvenile DelinggeTanzania’s
Compliance with International Standards

1. Which offences are alleged to have been committednbst of the juvenile

delinquents?

N

. Are juvenile delinquents entitled to any legal pwiion during the justice
processes? What are the examples of such rights?

3. Are juvenile delinquents committed to diversion estie instead of criminal
justice process? Why?

4. In your estimation, for how long do children casake to be finalised? What
causes them to take such time?

5. During the justice process of a juvenile, wherbasor she placed? Is it necessary
to detain them before and during their trial?

6. Can custodial sentence of juvenile delinquentsdgally avoided in Tanzania?
How can this be achieved?

7. In which circumstances can a juvenile delinquentif@risoned for life or
sentenced to death?

8. What is your opinion about this?

9. In sentencing female offenders, is breast-feediogsiclered as a factor for
imposing non-custodial sentence? Is this providednf our laws?

10. Are juvenile delinquents represented during thégagprocesses? Who does this?

11.Are issues of juvenile justice incorporated in tite@ning of lawyers generally?
12.How did you learn issues of juvenile justice anddieng of children delinquents?

13.What do you consider to be the legal challengesdéaling with juvenile
delinquents?
14.What is the best way of handling juvenile delinggem the challenging

environment?
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APPENDIX 7: Observation Guide

During visits in detentions, the researcher notesl following aspects and afterwards
they were written as field notes:

1. The standard of hygiene in detentions, quality obdf offered to children,
treatment of detained juveniles, accommodationjas@®ervices provision and
sports facilities.

2. Number of children in pre-trial stage comparedhe number of children in post

trial stage.
Time spent in detention by children before sentaci
Time spent or expected to be spent in detentiochidgiren after sentencing.

Percentage of children in detention not wholly safel from adults.

o 0k~ w

Percentage of children in detention who have begted by parents, guardian or

an adult family member in the last 3 months.

7. Percentage of children who are being representeladrlegal representation
during their cases.

8. Existence of formal education or vocational tragnprogrammes for children in

detentions.
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