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ABSTRACT
This study was made on analysis of the law on Public Private Partnership in
Tanzania, particularly the Public Private Partnership Act, 2010 and its enabling
regulations, the Public Private Partnership Regulations, 2011, GN 165 /2011. The

research was done through interviews and documentary reviews.

As the first objective of the study, researcher examined the efficiency of PPP Act in
Tanzania. It was revealed and concluded that although the definition of PPPs in the
PPPA entails all kinds and forms of PPPs, the regulations leave out of box all the
traditional, simple but many forms PPPs which are practicable to many common
Tanzanian entrepreneurs. Nevertheless, the bureaucratic nature of the PPPA reduces
its expected efficiency. The significant time and monetary resources are spent at the
preliminary stages regardless of whether or not the expected project would be

implemented.

The second specific objective was to look on whether in practice the law promotes
the PPP with indigenous private entities in our country. It has been observed that the
processes in the Act make the way through to PPPs too long and cumbersome. As
such, the law is not very much encouraging and promoting PPPs in the same parse as

it would be expected to in the current world business environment.

The last objective was to examine whether the PPPA affects independence of the
independent Government bodies such as LGAs in Tanzania. It is concluded that the
powers of the independent government entities like local government authorities to
enter into PPP arrangements are confiscated by the central government through
various bodies established by the PPPA.

In that respect, the researcher has recommended some mitigating measures to be
taken so as to handle those inadequacies. The measures include; amendment of PPP
regulations, GN. No 165/2011; formulation of PPP regulations for small scale PPPs

in the country; and strengthening indigenous entities for PPPs.

viii
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CHAPTER ONE

GENERAL INTRODUCTION AND BACKGROUND

1.0 Introduction

Public sector has been the main actor in the development process of most countries
in Africa and beyond until the mid 1980s. The sector was the main actor in
production and distribution of goods and services in most economies, especially
those that embraced centrally planned economic policies like Tanzania. The
commanding heights of these economies were directly owned and managed by the

public sector.

From the mid 1980s, however, following the winds of change in the form of many
and far-reaching social, political and economic reform, the role of the public sector in
the development process has substantially changed in many countries. Its role now is
mainly that of a facilitator for the private sector-led economic development and
growth. The role of the private sector in bringing about sustainable development in
most economies has increasingly been recognized and acknowledged.® Given the
changing roles of the public and private sectors in the bid to bring about sustainable
development in most countries, it is no longer sustainable for the public sector to

continue to own, manage and operate the commanding heights of the economy.?

It is further argued® that Private sector-led economic growth and development, is
generally more efficient and effective. The sector is more dynamic, creative,
innovative and vibrant than the public one. However, this sector is purely profit-
oriented as it embraces the concept of free interplay of the market forces of supply

and demand in the production and distribution of goods and services. There is

! Sohail, M., Plummer, J., Slater, R., and Heymans, C., (2003) “Local Government Service
Partnerships: A Background”, Commonwealth Local Government Conference. Pretoria, South Africa
available at https://dspace.lboro.ac.uk/dspace-jspui/handle/2134/3963 accessed on 12/09/2012
2

Ibid
® Nkya, E (2000) “Public-Private Sector Partnership and Institutional Framework at Local Level: The
Case of Solid Waste Management at the City of Dar es Salaam, Tanzania.” Mzumbe, Published
Report



https://dspace.lboro.ac.uk/dspace-jspui/handle/2134/3963

therefore likely to be some market failures in the production and or distribution of
some goods and services. These services therefore will not be available or if
available will only be accessible by the rich who can pay for them. The use of
Public-Private Partnerships (hereinafter PPP) in production and distribution of some

goods and services is inevitable for attainment of sustainable development.*

In Kigoma District Council PPP is practiced through variety of ways including
contracting out of procurement and servicing of equipments, supply of spare parts,
printing and photocopying, construction and civil works, car repair and services,
food supply, health centers and colleges, and in revenue collection (the duty to

collect the revenue in all markets is vested under the private sector).’

The above Public Private partnerships have been formed and practiced without the
presence of specific law on the arrangements. Despite the presence of the law?®, there
are still formed some PPPs in disregard of the Act and its regulations. Similarly,
there have been complaints against bureaucratic and cumbersome procedures created
by the law.

This research explored the law on public-private partnership in Tanzania and the
associated legal challenges encountered in practice, and it has offered some
recommendations on better ways of practicing the partnership under the protection of

the law.

1.1 Background of the problem
The research conducted in the Municipal and District Councils revealed that there is
inadequate service delivery of public services and the conditions of the delivered

services are generally poor.” It has been argued in the said research that services

4
Ibid

® Honest Prosper Ngowi, “Public-Private Partnership (PPPs) in the Management of Municipalities in

Tanzania — Issues and Lessons of Experience, Mzumbe University

® The Public Private Partnership Act, No.18 of 2010

" Ibid, Ngowi



provided are inferior and financing system for building, maintenance and repair of
infrastructure is unsatisfactory. It follows, therefore, that effective and efficient
infrastructure and strong mechanism for provision of services like water, education,
health services, and management are strongly needed in delivering major benefits in
economic growth, poverty alleviation, environmental sustainability and sustainable
development in general. The salvation to cater for the above needs has been to
contract with private sector in form of Public Private Partnership. It is essentially
argued that private sector is more effective and efficient; it appreciates and embraces
more the market forces of supply and demand; is less bureaucratic; more dynamic
and vibrant; is the current predominant global ideology and a viable engine of growth

and sustainable development.?

In PPPs, the public sector is publicly accountable and responsible for ensuring that
the needs of different sections of the population are treated equitably. The public
sector has the responsibility to ensure that any contract awarded is actually the best
option to reach optimum value for tax payers’ money. They must make sure that they
do not create a private monopoly situation. The private sector is responsible to its

clients, shareholders, and owners®

The practice of PPPs in Tanzania, begun in 1990s when the public sector saw it
difficult to provide fully and required standard services to the public because of
either lack of capital or human resource. This situation has led to the collapse of
public corporations or under performance. The process is argued to have started with
privatization process in 1992*° through the establishment of the Public Corporation
Act™ in which it established the Parastatal Sector Reform Commission (PSRC). The
Commission had its main functions to oversee the making and implementation of
privatization policies, which, in some corporations, took a form of public private

partnership in the sense of share ownership and management. With privatization

® Ibid

® Ibid

0 Op Cit, Nkya

™ Act No. 2 of 1992



sensitivities, many of public bodies began to prefer partnership with private sector

even without any specific law on the system.

Among the public bodies that adopted the system were the Local Government
Authorities. Kigoma District Council, for instance, began practicing PPP since 2003
by contracting out the local revenue collection functions and leasing her rest houses
to the private persons. Under these two areas, the council vested management of
revenue collection and guest house business to the private individuals who
successfully bid for the services in accordance with the law on public
procurements.*? The Kigoma District Council is not alone in this endeavor. It has
been researched and revealed that almost all the Municipal and District Councils
have been practicing PPP in one way or another for the same reason, improving
service delivery in a bid to bring sustainable development. Some of the Councils
noted to have practiced PPP include Arusha Municipal Council, Morogoro Municipal
Council, Bariadi District Council, Muleba District Council, Njombe District Council,
Kisarawe District Council and Dodoma Municipal Council.®

All the forms and areas of PPP, which have been practiced in the Municipal and
District Councils, have been run traditionally on contractual bases or understandings
between the partners. It was in 2009 when Tanzania put in place the Public Private
Partnership Policy that aimed at creating supporting environment to attract more
participation of all citizens in various socio-economic opportunities and ensure that
PPPs contribute to the economic empowerment of all citizens. Following the
formulation of the policy, the Parliament enacted the law to regulate Public Private
Partnership.**Consequently, the Public Private Partnership Regulations were
published.”® The law met the existing arrangements being practiced by the

independent public bodies such as local government authorities, but it was not clear

12 pyblic Procurement Act, 2004 and its respective Public Procurement Regulations, GN 97 of 2005,
and the Local Government Authorities Tender Boards (establishment and proceedings) Regulations,
2007, GN No. 177 published on 03/08/2007 are the laws responsible for regulating all the public
procurements in Tanzania.

'3 |bid, Ngowi, pp5-11

4 The Public Private Partnership Act, No.18 of 2010

15 Government Notice No. 165 of 2011

4



how the new law regards their autonomy conferred upon them by their establishing

laws,*® and whether the new law protects the said pre existed PPP arrangements.

1.2 Statement of the problem.

The public private partnership Act'’ came into force in 2011 when its regulations
were published in Government gazette.® The law was established to provide for
legal and institutional frameworks for the implementation of public-private
patnership agreements; to set rules, guidelines and procedures governing public-

private procurement, development and implementation.*®

The objective for the establishment of the law was to encourage and promote
effective participation of private sector entities in the public service provisions
through partnerships with public sector entities in terms of capital investments,
managerial skills, and technology. However, the procedures for realization of such
partnerships as established under the law are said to be long, cumbersome and
bureaucratic, and involve many institutional bodies. This problem might affect the
participation of the small scale Tanzanian private entrepreneurs such as security
companies, owners of dispensaries, revenue collecting agents, and cleaning
companies. Besides, the independent departments of public sectors such as LGAs
might be affected in terms of implementation of their statutory duties and decision
making. This is because they have to seek a number of permissions before they

decide to partner with a private party.

This research intended to make a critical examination of the law and practice of PPPs
in Tanzania and find whether the law enhances promotion of PPPs, while taking into
account the pre existed PPP arrangements and the concerns of the independent public

departments.

18 For example The Local Government (District Authorities) Act, Cap 287 and The Local Government
(Urban Authorities) Act, Cap.288 (as revised in 2002) on the part of LGAs.

" Ibid, Act No. 18

8 GN No. 165 published on 3/6/2011

19 See the preamble to the law



1.3 Objective of the Study

1.3.1 General Objective

The study intended to examine the Law and Practice of PPP in Tanzania generally
and see whether it suits the Tanzanian environment, taking into account the pre
existed PPP arrangements, and ability of common Tanzanian entrepreneurs to apply
the current laws in the current competitive business environment inside and outside

nation.

1.3.2 Specific Objectives
The study wanted to achieve the following specific objectives
e To examine the efficiency of PPP Act in Tanzania
e To critically study on whether in practice the law promotes the PPP with
indigenous private entities in the country
e To examine whether the PPP Act affects independence of the independent

government bodies such as LGASs in Tanzania.

1.4 Significance of the study

This study is one of the few attempts to examine the Law and Practice of PPP in
Tanzania. In this case, its significance lies on its potential utility. The findings are
expected to be torchlight to the legal profession, economics and the entire
commercial law field as it examines the law on public private partnership, which is
essential on the current development process. The findings are also expected to assist
private business practitioners to raise alarm against the government on how it can try

to fast truck some of the processes under the law.

The findings may also be useful as reference materials for both economics and

commercial law students of various universities and colleges.

1.5 Hypotheses
The study was set to test the following propositions:-



i)  The laws on public private partnership do not sufficiently address the pre

existed PPP arrangements in Tanzania.
ii)  The laws on PPP do not sufficiently promote PPP arrangements in Tanzania.

iii)  The laws on public private partnership in Tanzania confiscate the autonomy
of the independent government bodies such as Local Government
Authorities.

1.6 Literature Review

There were few of literature found on the topic, particularly on analysis of the new
law regulating relationship between public and private sectors. Probably, it was so,
because of the infancy of the law. Nevertheless, few have tried their endeavor to
write on Public Private Partnership generally and fewer on PPP regulatory and legal

framework.

Estomih Nkya®’dealt, inter alia, with the formation of the PPP relations. He says the
relationship between the public and private sectors may exist as between an
individual and the public sector, group of individuals and a public sector, private
company and a public sector, association of individuals and a public sector, and civil
society organizations and a Public sector®’. He looks the nature of the partnership to
be the failure of the Public Sector to deliver the expected services. He cites the
example of Dar es Salaam Water and Sewage Authority (DAWASA), which resorted
to invite the private party as a partner in operating the water and sewage systems of
the city when the city management failed to supply water and control sewage

systems.

The Author enlightens, through his cited example that, before the enactment of the
law on PPP and the formulation of the respective regulations, many of the
partnerships of such nature had to have their own Independent regulatory

frameworks. He says, before the entering into partnership with a private party

2 Nkya E. J., (2007), Public-Private Sector Relationship in Enonomic Development, Mzumbe
University
2! 1bid, p 1



DAWASA’s established Law?* was to be amended to create the enabling

environment for the private operator to function.

The author chose to be silent in respect to Institutional and legal framework of PPP
arrangement in Tanzania. This research has tried to fill the gap by critically looking

at the legal and institutional framework of PPP created under the laws of Tanzania.

Sadock Magai® studied the law on PPP in Tanzania and observed that The Public
Private Partnership Act is at a very infant stage. According to him the Act applies to
both production and non-production sectors, including agriculture, infrastructure,
industry and manufacturing, exploration and mining, education, health, environment
and waste management, information and communication technology, trade and
marketing, sports, entertainment and recreation, natural resources and tourism and
energy. At the time he was writing, the Public Private Partnership Act was at a very
infant stage and had no supporting regulations, rules or guidelines to ensure its better

implementation.

The author noted that there were on going of some significant and large PPP
arrangements in the country even before the coming into force of the Act. He noted
that the most significant PPP transaction that had been completed by 2011lin
Tanzania was the construction of the University of Dodoma’s buildings, which had
been financed by pension funds operating in Tanzania. The exact financing amount
was not available, but when completed it was expected to accommodate about
40,000 students. This is a state university and once the loan is paid it is expected that

the complex will be handed over to the government.

The strong point with the author is captured in his ability to note and appreciate that
even before the comming of the PPPA, PPP arrangements had been carried out

succseesfully. It is unfortunate that his interests did not go beyond because he would

22 The Dar es Salaam Water and Sewerage Authority Act, Cap. 273 (R.E 2002)
2 Sadock Dotto Magai, (2011), “Project Finance in 45 Jurisdictions World Wide”, “Getting the Deal
Through”, IMMA Advocates.



have enlighted on the legal framework under which such arrangements had been
carried out. This would help justifying his optimism on the PPPA and the regulations
he expected. Again he did not direct his mind on small scale and traditional PPP
arrangements. This research has tried to analyse the kinds of PPPs which existed

before PPPA was in place, by focusing on both large and small scale arrangements.

Mbogo, Alexander Munubi®® in his thesis discussed the types of PPP contracts and
spent much of his time on service contracts. He points that under this type of contract
a private firm or person is hired to perform or operate a public owned facility as
specified in the pre- arranged contract (outsourcing). The author discovered that the
idea behind outsourcing is to create or improve competitiveness with the view to
lower operating costs per unit produced. He was later of the view that in order to
achieve that purpose, a serious and equitable regulatory environment is of utmost
importance taking into account all the players in the PPP. Reading between the lines
of his work, the author seems to suggest that even traditional small scale PPP
practices should be taken into account in formulating PPP regulating provisions.

Nonetheless, the author did not analyse any framework that guides such PPPs.

Charles Fungo® researched on effectiveness of HIV/AIDS prevention through PPP
and, in his observations on page 19, started with caution that it was essential for PPP
arrangements to be legal and legitimate especially when dealing with large scale
private sector. The author studied PPP arrangements in Kinondoni municipality and
observed that®® PPPs in services such as VCT were initiated by discussions and
agreements between two or more parties vide memorandum of understanding
followed by the implementation as agreed in the MoU. He says in most cases, the
agreements were renewable and flexible to allow parties to adjust the programmes or
end the partnership in case of the demolition of interests by some events, or poor

conduct of partnership, or other necessitating reasons. The Author observed also that

% Mbogo Alexander Munubi (2007), “An analysis of the Social-Economic Impact of the Public
Private Partnership in Tanzania”, Eat Africana, University of Dar Es Salaam.

% Charles Fungo, (2009), Effectiveness of HIV/AIDS Prevention through Public Private Partnership
(PPP) in addressing the Government and Market Failure in Tanzania, a Case study of Kinondoni
Municipality, University of Dar Es Salaam.

% |bid, p.54



private health facilities are fond of PPP for purposes of improving their quality of
services. Hence maintain their clients’ demands and, maximizing profits although
they always say they enter into PPP contracts for the purposes of helping the

community. The author did not discuss the laws on PPPs in his work.

Kapinga and Asha’’ argue that (PPPs) have become a catchphrase in new
development projects. In Tanzania, they argue, PPPs take various forms but usually
involve a contractual relationship between a private party and a public entity to
provide public services or develop public infrastructure. They say, before the
enactment of the Public Private Partnership Act, the country lacked a clear policy,

and legal and institutional framework to guide investors on how to carry out PPPs.

The authors see the Act as a solution to the Institutional problems existed before as it
sets up a co-ordination unit within the Tanzania Investment Centre, the function of
which is to examine, assess and co-ordinate all PPP matters referred to it. The unit is
also in charge of promoting and developing guidelines for PPPs. The authors
expected the Act to bring private companies to the formal sector. Unfortunately, the
authors did not direct their minds to the bureaucratic nature of the established organs

and they had in mind only the large scale PPPs.

Peter Kasanda®® had an interest of describing the general outlook of the PPPA. He
describes the features of the PPPA by pointing the establishment of coordination unit
within the Tanzania Investment Centre and the Finance Unit in the Ministry of
Finance tasked with assessing proposed PPP projects that involve public finance. In
addition to setting up the two units, he views the Act to have set out: (a) the
responsibilities of each of the contracting parties in any given project, (b) what is to

be contained in every PPP Agreement, (c) penalties for non-adherence to the Act.

27 Dr. Wilbert B. Kapinga and Aisha Ally Sinda, Tanzania: The Public Private Partnership Act,
2010, and its implications for the business community, Mkono & Co. Advocates, 2011

%8 peter Kasanda (2012), Tanzania: The Legal Framework Of Public Private Partnerships In Tanzania,
Clyde & Co. available at
http://www.mondag.com/x/198926/Project+Finance+PPP+PFI/The+Legal+Framework+Of+Public+P
rivate+Partnerships+In+Tanzania accessed on 25 October, 2012
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The author however, observes, inter alia, that parties to any proposed PPP contract
are not free to contract on whatever terms they like for all the agreements must be
reviewed and approved by the Attorney General before they can be signed by the
relevant public authority. The author also visited the regulations and observed that

they were made pursuant to, and give effect to the Act.

Kasanda approves that the provision in the regulations regulate the manner in which
PPP projects should be identified, how agreements can be entered into, the criteria to
be used by the public body in choosing which projects to enter into and when the
contracting authority should have the right to terminate the project. The above
analysis notwithstanding, the researcher is of the view that the Author did not direct
his mind to all PPP arrangements popular in our country, which are mostly practiced,
fore example, with Local Government Authorities, but to the foreign oriented
arrangements in the form of importation of investment capital. Nevertheless, the
author did not discuss the possible challenges in practice of the law, such as
bureaucratic and long procedures. He was also very general in small scale PPPs as
well captured in the PPPA.

Hildebrand Shayo® looks at PPP with caution to public actors in PPP programmes.
He looks at the factors for a successful PPP in the line of having in place a well
functioning Institutional and Regulatory framework for PPP. The author also
suggests the establishment of comprehensive and standardized guidelines for foreign
investment especially on acquisition of domestic enterprises by alien investors. The
author does not speak about PPPs with small scale indigenous entrepreneurs, and,

how they may be protected. This study has tried to bridge that gap.

William Augustac Mgimwa (MP), the Minister of Finance in his speech book®

highlighted with emphasis the need to identify and practice PPP arrangements during

% Hildebrand Shayo (2012), “Is due Diligence the power of success in Public Private Partnership
(PPP) and Joint Venture Business?” in Tanzania Business Focus, TPSF.

%0 Speech by the Minister for Finance Hon. Dr. William Augustao Mgimwa (MP.), introducing to the
National Assembly, the estimates of Government revenue and expenditure for the fiscal year
2012/2013, Government Printers, Dar Es Salaam, June 2012 available at
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the budget period of 2012/2013 he said the government will select from the pipeline
list, few PPP projects to be implemented as learning examples and promised to begin
the process by carrying out pre-feasibility study of construction projects in road,
railways, ports, airports, water, and office accommodation. He also called upon
ministries, independent departments, local government authorities, executive
agencies, and public corporations to enter into partnerships with the private sector in
the construction of infrastructure projects in line with the legislative and regulatory
framework.®* Reading between lines of his speech, the minister seems to have
focused on only large scale PPP arrangements, which in most cases are carried out by
foreign investors and large scale business nationals. We also understand from his
wording that there are many projects, which were in pipeline waiting for authorities
to decide while the PPP regulations were already in place. The reasons for the said

queue were not disclosed.

Yong, H.K*? defines PPP as long term contractual arrangements between the public
and the private sectors for delivery of public services. The author has depicted three
main features of PPP, which are risk transfer, long term contract and partnership
agreement. The author emphasizes risk transfer to be the key element to PPPs. He
says, the principle behind this risk transfer is that risk should be transferred to the
party that can best manage it. He gives the example of risks related to the design,
construction and operation of infrastructures, which, in his opinion, must be
transferred to the private party where it has the greater capacity and ability to

mitigate the loss arising from the risks.

Elaborating the second feature, the author is of the view that PPP usually follows a
whole-of-life approach to the development of infrastructures, thus, requiring the
contract to be long term in nature. He suggests that PPP should be for a period from

ten years to twenty unless there are reasons to make it for a shorter period. The last

http://www.parliament.go.tz/docs/4d634-BUDGET-SPEECH-JUNE-2012------- FINAL.pdf accessed
on 22 October, 2012

% |bid, P 28-29

* |bid

%2 H.K Yong,(edt), (2010), Public Private Partnerships, Policy and Practice, A reference Guid, London
SWIY 5HX, United Kingdom.
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feature, he points, is the “Partnership Agreement” meaning, the contract in PPP is a
kind of partnership as opposed to normal contract because in PPP both parties have
mutual interest and a unified commitment. In that sense, PPPs represent co-operation
between the public and the private sectors, drawing on the relative strengths of each

party in order to establish a complementary relationship between each other.

The author spoke about many of traditional and small scale PPPs which many of
economists look at them as PPP arrangements but, according to him are not. He
writes that much private sector participation in the delivery of services is not “true”
PPPs. In this regard, he disqualifies outsourcing government services such as rubbish
collection and street cleaning to be forms of PPP for the reason that in these cases the
government retains almost 100% of the risks involved in delivering services to the
public. On the other hand, he admits, where the governments transfer responsibility
for service delivery and revenue collection to private owners, the spectrum is said to

be PPP, for in these cases, the private party bears most, if not all, the risks involved.

The author seems to suggest that the approaches to see the project through from the
design stage to its successful implementation are very different from those
appropriate for outsourcing contracts or privatizations. He thus influences the
governments to see PPPs as ongoing commercial relationship with private sector

partner, not as one of procurement or sell transaction.

Another problem with this author is that he does not connect his definition of PPP
and his categorizations. He defines PPP as “contractual arrangements between the
public and the private sectors for delivery of public services”. Yet he disqualifies
some of these arrangements. He seems to have forgotten that even outsourcing
garbage collection to the private party has its roots from the inefficiency of public
sector to deliver for reasons such as lack of enough human resource, lack of expertise

to the required standards and the like.

On the question of risk allocation, the author might have misdirected his mind on the

reality. Any of the private sectors that assume the responsibility of the public sector
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on whatever contractual terms assumes risks too. For example, in street cleaning, the
private party uses its employees whose negligent injuries are subject to compensation
by the same party. The machines and other equipments owned by the private party
are also subject to tear and wear. It is unfortunate that the approach such as the
author’s is what seemed to have influenced government of Tanzania to design her

institutional framework and the associated legal framework for PPPs in the country.

1.7 Research Methodology

The researcher used both library and field research. Library research involved an
analysis of the problem through statutes, books, journals, articles, and other relevant
materials that were available. Thereafter the researcher visited the fields to collect

other data.

1.7.1 Sampling and sampling procedure

The respondents were selected specifically on the bases of professionalism,
experience and expertise. The researcher sought responses from relevant persons
from district and municipal councils of Kigoma district, the Tanzania Investment
Bank, National Social Security Fund and Urban Solutions Company Ltd. Other
respondents came from small scale entrepreneurs who work with the government in
the district on PPP bases.

1.7.2 Sample size

The research was conducted in Kigoma district, thus, the target population was
located within Kigoma district. Given the objective of the research, the targeted
population was 30 stakeholders, being 10 professionals (5 lawyers and 3 economists
and 2 procurement specialists); 13 persons from private enterprises and 7 councilors.
The councilors were selected because of their experience on small scale PPP
practices in their local areas and they were nominated from both Kigoma District
Council and Kigoma Municipal Council. By this sample size, sufficient information
relevant to the study was expected.
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1.7.3 Sources of data

The researcher used both primary and secondary data. Primary data was useful as it
testified to the reality the extent of the problem of the study. Secondary data through
articles, journals, books and other relevant materials were intended to expose the
existing gap to the researcher that helped him to scrutinize what has been said by
other researchers, and through them, he focused on and addressed the existing

loopholes and their practical solutions.

1.7.4 Data collection methods
The type of data determined the mode of its collection. Primary data were collected
by way of interview while secondary data were gathered by way of reviewing

relevant books, articles, journals, speeches and other pieces of literature.

1.7.4.1 Primary data

The researcher conducted a field research at Kigoma district where he managed to
obtain relevant information from staffs of the stakeholders who were in PPP
arrangement with the local government authorities, such as the National Social
Security Fund (NSSF), small scale business men and companies, and the Tanzania
Investment Bank. In the course, other experts from consulting companies were

involved.

The method of data collection was interview. Structured and unstructured interview
guides were used because of the variety of respondents. The reason behind the use of
this method was its flexibility and convenience to the researcher, taking into account
the fact that the interviewees were easily available and few could be interviewed
through phone calls. Its flexibility nature enhanced the researcher to extract the
useful extra information especially from the small entrepreneurs, which might be

difficult to get through other research techniques.
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1.7.4.2 Secondary data

1.7.4.2.1 Documentary review

A detailed library research was conducted in which the problem was analyzed
through the examination and scrutiny of statutes, books, journals, speech and articles
related to the study and other relevant materials available. The researcher used

libraries of Mzumbe University and University of Dar es Salaam.

1.7.4.2.2 Electronic sources

The fact that there were very few literature available, relevant to the study, as already
demonstrated, made the researcher to heavily access websites and search engines in
trying to get substantial information on the application of PPPs, their legal and
institutional framework. The websites used are listed in the reference page at the end

of this work.

1.7.5 Data processing and analysis

An examination of information and data was made to ascertain whether data
collected relate with the objective of the study. Generally, the data were analyzed
using qualitative method since the study collected peoples’ views and suggestions. In
analyzing them, the data were broken into the smallest meaningful units of
information then they were placed into appropriate phyla.

1.8 Research Design

The design of the research was descriptive. Specifically the researcher used a Survey
design. According to Glasow®® survey design involves two steps: First, a sampling
plan must be developed. The sampling plan describes the approach that will be used
to select the sample, how an adequate sample size will be determined, and the choice
of media through which the survey will be administered. Second, procedures for
obtaining population estimates from the sample data and for estimating the reliability

of those population estimates must be established.” In the same context, the

% Priscila Glasow (2005) Fundamentals of Survey Research Methodology, Washington C3 Center,
Mc Lean, Virginia available at www.mitre.org/work/tech_papers/tech_papers/05_0638/pdf accessed
on 29 August 2013

16


http://www.mitre.org/work/tech_papers/tech_papers/05_0638/pdf

researcher extensively studied the arrangements of PPP in Kigoma district by
obtaining thoughts, opinions and feelings of respondents on the bases of their
professions and experiences accrued from practice of PPPs. Then the researcher
analysed the laws, literature and other relevant materials. The study is finally put into

narrations of facts about the real situation of PPP arrangements in Tanzania.

1.9 Area of the study

Kigoma district was the area of the study. In Kigoma district, the researcher had an
opportunity of collecting information relevant to the study, basing on experience and
expertise of the private partners who are in PPP arrangements.

1.10 Limitation of study

In the course of conducting this study, the researcher encountered two main
limitations. The first one was lack of enough literature. The Researcher solved the
problem by visiting University of Dar es Salaam library where he managed to get
few of them. He then visited the Tanzania Investment Centre Offices in Dar es

Salaam and the Kigoma Regional library where he also got few materials.

Another limitation was the suspicion by some public officers against the researcher.
Some of the officers were not confident to the researcher as they thought he would be
leaking the government secrets, thus they hesitated in giving information. The
researcher had to seek special introduction latters from the District and Municipal
Directors for Kigoma District and Municipal Councils. The letters were the solution
to the problem.
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CHAPTER TWO
CONCEPTUAL AND LEGAL FRAMEWORK

2.0. Introduction

This chapter elaborates the terms, principles, and theories, which are based on
experience on PPP arrangements and, in particular, the discussion on forms and
kinds of PPPs, the reasons for adopting PPPs and the associated advantages are
given. It also contains a discussion on the existence of legal and institutional
framework on PPP in Tanzania before the enactment of PPPA and the practical
experience on PPP in the country. It is clarified in this chapter that PPPs, as
understood by many, have been practiced in Tanzania ever since the government
appreciated the importance of private sector, and has been practiced under the
governance of variety of laws, depending on what kind of PPP was to be in place.
There has been arrangements such as joint ventures in mining companies, banks, and
industrial productions; outsourcing revenue collection in the local government
authorities; partnership in health sector through the designated hospitals, health

centers and dispensaries; environmental protection through NGOs, and many others.

2.1 General Concept of Public Private Partnership

The concept of Public Private Partnership is defined and elaborated differently by
different scholars. Nkya® believes that PPP is constituted when a private sector
works with a public sector to attract private sector resources (resource and/or
expertise) in order to provide and deliver public good. He thus, defines PPP as
combining of a public need with private capability and resources to create a market
opportunity through which the public need is met and a profit is made.

s Estonia J. Nye (2007) Hand Book on Public Private Sector relationship In Economic
Development, Search for Balance at page 54
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PPP is also defined as working arrangements based on mutual commitments between
public sector organizations with any other organization outside the public sector.*® In
that respect, the authors who believe in the above understanding contend that PPP is
an innovative and flexible collaboration in which the partners, by their shared values

and mutual trust, to share costs, risks and benefits do decide to work together.

Ngowi defines PPP as collaboration between a public and a private sector
organization in the public service delivery.* Through PPPs, he contends, the public
sector is able to maintain partial ownership and management of services, avoid
accusations of “whole sale” transfer of service delivery to the private sector and at

the same time be effective in its role of political accountability to its constituents.

The Public Private Partnership Act, 2010 does not define this concept but defines
public sector to mean government ministry, department or agency, local government
authority and any other person acting on behalf of the ministry, department, agency
or local government authority. Private sector is defined in the Act as a sector other

than a public sector including none profit making, nongovernmental organization.>’

The word “partnership” as used in the concept has been defined under the law as an
arrangement between a contracting authority (a public sector) and a private party in
which a private party either performs an institutional function on behalf of the
institution, or acquires the use of public property for its commercial purposes, or
assumes substantial financial, technical and operational risks in connection with
performance of the institutional function or use of state property; and receives a
benefit for performing the institutional function or from utilizing public property,
either by way of: (a) consideration to be paid by the contracting authority which
derives from a revenue fund or where the contracting authority is a central

government or a local government authority, from the revenue of such authority; (b)

% Smitha K.C & Sangita S.N.,(2008), Urban Governance and Service Delivery in Bangalore: Public
Private Partnership, Istitute for Social and Economic Change, available at http.www.isec.ac.in/WP-
189.pdf

% Ngowi H. P, (2009) “Public-Private Partnership (PPPs) in the Management of Municipalities in
Tanzania — Issues and Lessons of Experience, Mzumbe University

¥ Act No. 18/2010, section 3
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charges or fees to be collected by the private party from users or customers of a
service provided to them; or a combination of such consideration and such charges or

fees.®®

PPP is also defined as a public service delivery through collaboration of a public
agency with one or more actors from the private sector.*® It is seen as continuum of
collaborative arrangements for public service delivery between the public and private
sector organizations, based on the principle of appropriate allocation of resources,

rewards and risks.*°

The definitions of PPP components in the law when linked with the views by
different scholars, legal inclusive, clearly accommodates all forms of collaboration,
which has been made between the public and private sectors in the delivery of public
good. Such forms include the collaboration of Non Governmental Organizations and
the government in variety of activities, outsourcing of transportation terminal
services and revenue collection services, collaboration in heath provision through

designated hospitals and health centers, and many other arrangements of the like.

From all the above definitions and elaborations, one may easily note that public
private partnership is a kind of partnership involving public and private sectors. The
partnership is that of collaboration in terms of provision and delivery of public
services through sharing, risks costs and profits. One can also get a summary of four
groups of actors, which are relevant in PPP. These are the government, independent
government departments or local government authorities; Non Governmental
Organisations (NGOs), Community Based Organisations (CBOs); and the private
sector.

% Regulation 3 of Public Private Partnership Regulations 2011; Government Notice No. 165/2011
¥ osephat Stephen Itika, (2011) “Public Private Partnership in Social Service Delivery” in Theories
and Stories in African public administration, African Studies Center

“0 |bid, p.173
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2.2 Forms of Public Private Partnership

The Public Procurement Act** provides for the forms. The law recognizes the forms
of PPP to include one or combinations of the following; that is: service contracts,
management contracts, leasing, joint venture, partnerships, Build Operate Transfer,
Build Own Operate, Design and Build, Design Build Operate and transfer , and
concessions.”> However, the PPP arrangements as put in the PPA is subject to the
condition that the service which a private partner may carryout must not have been
limited by governmental, legal or operational limitations which dictate that such
service must be performed by the public servant(s).* Suffice here to elaborate few of

the above terms**

Design and build refers to contractual relationship between a public sector body and
a private sector contractor for the design and construction of a public facility. The
construction of the facility is financed by the public sector and the facility is

subsequently owned and operated by the public sector.

Design, Build and Operate refers to contractual relationship between a public sector
body and a private sector contractor for the design, construction and operation of a
public facility. The construction of the facility is financed by the public sector, but
responsibility for the operation of the facility rests with the private sector for a
defined period of time. Ownership of the facility remains with the public sector

throughout.

Design, Build, Operate and Finance refers to a contractual relationship between a
public sector body and a private sector contractor for the design, construction,
operation and financing of a public facility. The private sector contractor is

responsible for designing, building, operating and financing the facility and recovers

“! The Public Procurement Act, No. 21 of 2004

“2 |bid, Section 74 (1)

“3 |bid, Section 74(2)

# John Mboya, Tanzania PPP Framework: Lessons for Enabling environment for PPP Pipelines;
Apaper presented Regional Conference on Public-Private Partnership in Kampala,Uganda, December
6-7,2012
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its costs solely out of payments from the public sector. At the end of the term of the

contract, ownership of the facility commonly transfers back to the public sector.

Concession agreement is an agreement whereby the governement grants a private
entity exlusive rights to provide, operate and maintain an asset over a long period of
time in accordance with performance agreements set forth by the governement. The
public sector retains ownership of the original asset while the private party retains
ownership over any improvements made during contract period. In this regard, the
private sector contractor can recover its costs either through direct user charges or

through a mixture of user charging and public subvention.*

Outsourcing in the context of Public Private Partnerships refers to operational and
service contracts involving some level of risk transfer to the private sector for a
specific term. In Tanzania, outsourcing takes six months to five years depending on

what kind of the project of partnership.

The above categories can be compromised by grouping them into two forms: those
PPPs that deal with operation of existing public or private assets, which include
service contracts, management contracts, concession arrangements, and those PPP
which seek to develop and operate new facilities, the focus being on the design,
construction, operation and ownership of a new facility. Yet another observation may
be that in all the above forms, the law related to contracts is the center of the

arrangements.

The forms of PPP have also been suggested by many scholars. Ngowi, subscribing to
Gildman, describes the existence of ten forms of PPPs. These are: contracting out:
This is the placing of a contract by a public agency to an external private company;
Franchising/concession: A private partnership takes over responsibility for operating

a service and collecting charges and possibly for funding new investments in fixed

“ Eric Frank Ringo, (2013), Public Partnership in Tanzania, The Legal Regime, Continued Legal
education Seminar, Moshi. This was the seminar presentation by the author for the Continuing legal
education for lawyers in Tanzania organized by the Tanganyika Law Society. It was made in May
2013 at Moshi-Kilimanjaro.
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assets; afterimage: public authority controls construction and owns the fixed assets
but contracts out operations, maintenance and collecting service charges; leasing:
making use of equipment/assets without purchasing but paying a lease; privatization:
public service is entirely sold to a private partner; management contract: private
organization takes over responsibility for managing a service to specified standard by
using staff, equipment etc, of public authority; Build Own and Operate (BOO):
partnership between public and private sectors whereby the private firm may build,
own and operate the asset/service; Build Operate and Transfer (BOT): Same as BOO
but the asset/service will be transferred to the public sector after a period;
Management Buy Out (MBO): The management of well run internal functions
negotiate the purchase of that function and becomes a private venture; and co-
operatives: self-governing voluntary organizations designed to serve the interest of
their members, working in partnership with public authorities. However, the most

common form of PPP practiced is “Contracting Out”.*

Nkya subscribes to those who categorize PPP in only two forms; Concession
contracts and equity joint ventures. In the concession based PPP the operation are
defined by a long time contracts in which public services to be delivered are clearly
defined, and the public sector pays for the services on behalf of the general public
and retains the ultimate responsibility for their delivery while leaving to the private
sector to provide the expected quality services. In an equity joint venture, PPP
assumes a specified public sector obligations set out in the documents of

partnership.*’

2.3 Reasons for adopting PPP in Tanzania.

The reasons for resorting to PPP in the country may again be easily gathered from
scholars. Historically, in 1990s there emerged in most African countries the so called
political philosophy of neo liberalism, which pushed for heavy microeconomic
policy reforms. In this era massive involvements of the governments in the economy,

especially in social service delivery, was regarded as distorting economies. At the

“ Op cit Ngowi, p.3
T Op cit Nkya, p.59
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i)

same time government agencies failed to live up their promises to provide high
quality services, hence they lost their legitimacy of being sole service providers.
This, in turn, led to privatizations in different forms, and some governments
withdrew their involvements in some economic sectors but maintained the public
interests by shareholding in the private enterprises hence PPP.*® Recently, especially
in the developing countries there are many potential drivers for promoting PPP

arrangements.

There is a magnificent deficit in infrastructures in the areas of water and
sanitation, environmental protection, inefficiency of management of some of the
public entities, inadequate skilled human resources in the public sector, traditions
and normality in the ways of responding to public problems by public servants,

and inadequate financial resources;

There is a massive social changes which create the demand for better services as
matters of public rights on the one part and the obligations of the government on

the other part.*® Tanzania is a part subject of the above driving forces.

The private sector can bring more flexible subcontracting and procurement,
quicker approvals for new capital financing, more efficient decision making, and

stronger project management.

The private sector, particularly larger engineering firms, may well have highly
developed supply networks in the country or region, able to achieve cost
efficiencies through supplier loyalty and the operation of efficient ICT-driven
supply chain management s.

Investing in Human Capital Depending on the particular expertise of the private

company or consortium, significant advances in employee competency

8 Op cit, Itika p.172
“ Opcit Ngowi, p.4
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Vi)

development is always made in private sector.®® As a trend, some state-owned
companies that provide infrastructural services choose to ‘in-source’ the private
sector to bring this type of on-the-job competency development and improve

operational efficiency®*

PPPs are a means to bring the best features of the public and private sector
together. The private sector can leverage its advantages in creative financing,
greater operational efficiency, lower costs of distribution, more complex delivery
systems, faster decision making, management flexibility and innovation. The
public sector can provide strategic direction — the choice, location and pricing of
infrastructure; ensure value for money and transparency in procurement; and,
above all, through capital or user fee subsidies, or commitments to purchasing
agreements, enable ‘private firms to enter large markets with guaranteed

52
consumers’

2.4 International experience on advantages of PPP arrangements

According to the European Investment Bank (2012), there is no specific system
governing PPPs under European Union law. There is, however, EU legislation which
is relevant to certain aspects of PPPs. For example, PPPs represent one method of
public sector procurement. The EU has two procurement directives: (i) the Public
Sector Directive (2004/18/EC), which prescribes the procedures for the award of
works contracts, public supply contracts and public service contracts and (ii) the
Utilities Directive (2004/17/EC), which prescribes procurement procedures for
entities operating in the water, energy, transport and postal sectors. Furthermore, all
contracts in which a public body awards work involving an economic activity to a

third party, whether PPPs or not, must be examined in the light of the rules and

50 Mhalila, H (2007) “Morogoro Village Travel and Transport Project, FAO-ODI” Study on the
Appraisal of Models of Public-Private Partnerships for Rural Infrastructure Development, Rome: FAO
Magazine Vol. 4

5 Ibid

% Ibid
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principles of the EC treaty, including, in particular, the principles of transparency,

equal treatment, proportionality and mutual recognition.>

The European Commission® recognizes advantages of PPPs categorically. The

advantages include the following:

i)

i)

iv)

Acceleration of infrastructure provision. It is said that Public Private
Partnerships provide an opportunity for the public sector to translate upfront
capital expenditure into a flow of ongoing service payments. This enables the
public sector to proceed with projects at times when the availability of public

capital may be constrained, thus bringing forward much needed investment.

The private sector is faster in implementation. The allocation of design and
construction risk to the private sector, combined with payments linked to the
availability of a service, provides significant incentives for the private sector

to deliver capital projects within short construction timeframes.*

Reduction of whole life costs. Public Private Partnership projects often require
the private sector to be responsible not only for constructing the asset, but also
for maintaining and operating it over time. This provides the private sector
with a strong incentive to ensure that it minimises cost over the whole life of a
project, something that is inherently difficult to achieve within the constraints

of traditional public sector budgeting.

There is a better allocation of risk in PPPs. A core principle of any Public
Private Partnership is the allocation of risk to the party best able to manage it
at the least cost. The aim is to optimise rather than maximise risk transfer, to

ensure that best value is achieved. The ability to secure cost effective risk

%% Guidance 6 European Commission COM(2005)569 Final: Communication on PPPs and
Community Law on Public Procurement and Concessions available in
http://www.eib.org/epec/g2g/annex/2-legal-frameworks/index.htm

** Ibid
| 2 Ibid
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v)

vi)

transfer is dependent on the scope of the services provided by the private
sector and it is most likely where the private sector has clear ownership,
responsibility and control of relevant risks. If the public sector seeks to retain
many of the controls that go hand in hand with ownership and yet still seeks to
transfer risk, then the private sector will simply increase its price and value for
money will reduce or the project will become undeliverable. The basic
principle of allocating risk to the party best able to manage it leads to more
consideration and better control of the complete range of project risks across

the whole life of the project.

PPPs welcome better incentives to perform. The allocation of project risk is
expected to incentivise a private sector contractor to improve its management
and performance on any given project. Under most Public Private Partnership
projects, full payment to the private sector contractor will only occur if the

required service standards are being met on an ongoing basis.

Improved quality of service is another obvious advantage. International
experience suggests that the quality of service achieved under a Public Private
Partnership is often better than that achieved by traditional procurement. This
may reflect the better integration of services with supporting assets, improved
economies, the introduction of innovation in service delivery, or the
performance incentives and penalties typically included within a Public

Private Partnership contract.

Generally, the nature of public private partnership in Tanzania is founded on the

vision of the government to improve the quality of economic, and social services and

knowledge that the government could do nothing on itself thus, it had to resort on

involving all the stake holders, given also the international experience the country

had on methods of economic growth.>®

% Charles Fungo (2009) “Effectiveness of HIV/AIDS Prevention Approaches through Public Private
Partnerships.
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2.5 Legal and Institutional framework of PPPs before the PPP Act in Tanzania.

Before the enactment of PPPA, the public sector at the national level was practicing
Partnerships with the Private Sector through agreements founded on various enabling
and regulating laws®’. The Institutions involved in regulating, monitoring and
promoting PPPs were depending on what type of the project and the concerned
public sector. On the part of legal framework, the leading laws were the Companies
Act®®; the Fair Competition®®; the Land Act®; the village land Act®; the Tanzania
Investment Act®’; the Income Tax Act; the Public Procurement Act®; and the

Environmental Management Act®*.

The companies Act; the Tanzania Investment Act, and the Income Tax Act provides
general legal framework for establishing business in Tanzania and encompass those
activities and arrangements for implementation of PPPs in the country. The land Acts
set the conditions under which the land for PPP projects may be acquired and takes
care of security interests in immovable property, constructing and operating real
estates, and grant of necessary permits. The Environmental Management Act
regulates environmental issues to meet world standards of environmental protection
at every single establishment of any project. Specifically, the Tanzania Investment
Act governs all the local and foreign investments. The Act establishes the Tanzania
Investment Center (TIC) to act as the primary agency of the government in attracting

local and foreign investors and in promoting and facilitating investments in

% See Jeffrey D., et al (edt), (2009), International Project Finance and Public Private Partnerships,
available
inhttp://books.google.co.tz/books?id=V4RuM_1kPhAC&pg=RA10PA11&Ipg=RA10A11&dg=legal+
and+regulatory+framework+of+PPP+in+Tanzania&source=bl&ots=C606PXvezM&sig=S1CgHn9N
gXaQ68STgDSK20pfZ0&hl=sw&sa=X&ei=kCr0UbLeCISf7gbOqYDQAQ&ved=0CFQQ6AEWBQ
#v=onepage&q=legal%20and%20requlatory%20framework%200f%20PPP%20in%20Tanzania&f=tr
ue accessed on 25/06/2013

%8 The Companies Act, No.12 of 2002

% The Fair Competition Act No.8 of 2003

% The Land Act, Cap. 113(R.E 2002)

¢ The Village Land Act, Cap. 114 (R.E. 2002)

62 The Tanzania Investment Act, Cap. 38 (R.E. 2002)

5 Op cite, Act No. 21 of 2004

% Environmental Management Act No.20 of 2004.
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Tanzania. TIC is also tasked to strengthen the business and investment climate in the

country.®®

Traditionally, the independent government departments and local government
authorities were practicing partnerships with private sectors. The local governments
had been engaging in such arrangements, in their capacities as autonomous entities
by virtue of their establishing laws.®® Being as such, they have been engaging in
contracts of such a nature that the scholars have propounded them as the PPP
relationships.®” Such relationships include building of public toilets and let them to
private persons or entities for operating and upkeep them, outsourcing revenue
collections in the local markets and other sources,®® building and leasing rest houses,
contracting out heath services to private sector, constructing and leasing some
services to the said terminals, solid waste collection and disposal, procurements
services such as supply of stationeries, construction of infrastructures; and many

other relations of such nature.

All these arrangements and relationships were practiced at the discretion of a
particular entity in issue, in understanding with the particular private party; thus, they

were faster to implement provided the parties had their will so to do.

The above arrangements have been guided by number laws such as procurement
laws, environmental laws, local government laws, and many others, but the law of
contract was and is still the predominant law in the arrangements. This is because the
result of the process to enter into PPP relationship is the contract. The contractual
arrangements have been guided by the existence of traditional elements of contracts.

Such elements include offer and acceptance, consideration in common law

% Ibid

% ocal Government (District Authorities) Act, Cap. 287 and The Local Government (Urban
Authorities) Act, Cap 288.

87 Ngowi, P. (2009), Public-Private Partnership (PPPs) in the Management of Municipalities in
Tanzania —Issues and Lessons of Experience. See also Nye, (2000, 2004), Itika 2003, and many others
in the literature discussed in this work.

%8 Odd-Hedge Fjeldstad et al, (2008), Outsourcing Revenue collection: Experiences from Local
government authorities in Tanzania, REPOA report, Brief 10.
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jurisdictions, intention to create legal relations, and legality of objectives of the
contract.” However, other arrangements take the form of memorandum of
understandings in which case the public sector’s duty to provide the public good is
lifted by the private sector in whole. The examples arrangements have been in, but
not limited to environmental protection activities by the Non Governmental
organizations, and social service provision facilities by private health organizations.
For example, in Kinondoni Municipal Council PPP arrangements through
memorandum of understanding existed in VCT services having been initiated by
series of discussions.”” The memorandums are renewable and are flexible to allow
parties to adjust their programmes or end their relations in case of demolition of
interests by some events or poor conduct of partnership, or by other reasons. It is
urged, however, that PPPs through the memorandums of understanding are only
useful when the private partner is honest and committed to the understanding for in
that relationship the government has no system of making the misbehaving private

partners accountable.”

Some of traditional PPP contractual arrangements such as outsourcing take the form
of tender contracts. A tender is an offer, quotation or technical proposal made by the
supplier or contractor in response to a request by a procuring entity’®. In case of
outsourcing, contracts the tenders are not offers but the invitation to submit offers.
The public sector invites™ the private sector, with the approval of the appropriate
tender board,” to tender according to the specified details. The tender stands as an
offer waiting for the acceptance by the inviting public sector. The lowest evaluated

bidder is given a contract containing some terms and conditions mainly those

8 Massawe, M.P (2012) Understanding of International and Domestic Contract Law” in Basics of
Commercial Law in Tanzania, Karlamer Print Technology, Dar es Salaam.

™ |bid, Charles Fungo P. 54

(PPP) in addressing the government and Market failure in Tanzania, A case study of Kinondoni
Municipality, University of Dar es Salaam.

™ |bid, p. 19

"2 Regulation 3 of Local Government Authorities’ Tender Boards (Establishment and Proceedings)
Regulations, Government Notice No. 177/2007

™ Section 61 of Public Procurement Act, No. 21of 2004

™ Regulation 54(1) of the Public Procurement (good, non consultant services and disposal of public
assets by tender) Regulations, GN 97/2005
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originating from the tender documents’. In most service contracts, the public sector
procures the private partner through pre-qualification where only the private entities,
which are found to have pre requisite qualifications such as enough resource,

capability and commitment, are availed with a chance to serve the public good.”®

Apart from the above enabling laws, the local government authorities are empowered
to outsource by virtue of the Local Government Finance Act.”” The law confers the
LGAs with power to outsource the collection of taxes for a commission. It also
protects the private party through giving it powers, which are otherwise exercisable
by the particular LGA. It is also wealthy to note that the LGAs such as district
councils are the autonomous bodies by virtue of their establishing laws’ thus, have
the power to enter into contractual arrangements with any private person in the
course of discharging their functions or acquiring wealth, and as such, they can sue

and be sued in their own names.”

Generally therefore, PPP arrangements in many cases were being taken care under
the laws of contracts, procurements and equity of the parties- in this case, free will to
enter into the unenforceable memorandums of understanding. In addition to PPA, the
LGAs have been engaging into PPP arrangements basing on the open tender
processes, based on the guidelines provided by the Local Government Reform

Programmes (June 2003) and the Public Procurement Act.

2.6 Institutional and Legal framework of PPP at present in Tanzania.

In 2009, the nation formulated the policy on PPP that sought to establish guidelines
and mechanisms on how better the PPPs may be carried out. Its main objective is to
promote private sector participation in the provision of resources for PPP in terms of

investment capital, managerial skills and technology. It, thus, among other things,

7 Section 68 of the Public Procurement Act, N0.21/2004

™8 |bid, Section 47, and regulation 15 of GN No. 97/2005

77 Section 28 (1) and (2) of the Local Government Finance Act, Cap. 290 (R.E 2002)

"8 Section 12 (1) of the Local Government (District Authorities Act, Cap. 287 (R.E. 2002)
™ |bid, Section 12(1) (b)
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sought to develop an enabling environment by putting in place the legal and

institutional framework to guide investments in PPPs.

To be specific the policy directives on PPPs are to the effect that the government
would facilitate implementation of PPPs by putting in place appropriate enabling
environment. This would include favorable policies, implementation strategy, legal
and institutional framework. On the other hand, the private sector is tasked to take
the leading role in identifying and implementing PPPs including carrying out of
feasibility studies, mobilizing resources, risk sharing, monitoring and evaluation, and

providing technical expertise and managerial skills.®°

To make the policy operational, the PPPA was enacted. The preamble to the Act
states clearly: “Act to give effect to the public-private partnership policy; to provide
for institutional frameworks for the implementation of public-private agreements
between public sector and private sector entities; to set rules, guidelines and
procedures governing public-private procurement, development and implementation

of public private partnership; and to provide for other related matters.”

Institutionally, the Act sets up a co-ordination unit within the Tanzania Investment
Centre, the function of which is to examine, assess and co-ordinate all PPP matters.
Apart from the unit, the Act empowers the Permanent Secretary to establish within
the organisation structure of the ministry responsible for finance, a Unit to be known
as a Public Private Partnership Unit. The Act introduces too as a compulsory, the
requirement of making or causing to be made the feasibility study by the entity that is
in demand to have a project under PPP.

Again, to make the Act effecitive, the regulations were published.®? The regulations
are even more elaborative on how the new law provides guidance on all the PPP.
Under the regulations, the procuring entity that wish to engage a private sector in her

plans through PPP (hereinafter the “entity”), must first make or cause to be made the

® The National Public Private Partnership policy, 2009
8 Section 6,9, and 11 respectively of the Public Private Partnership Act, 2010
& public Private Partnership Regulations, 2011, GN 165 /2011
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pre-feasibility and feasibility studies®® provided, for some of the intended projects,
they are considered acceptable by the minister responsible for finance matters, whose
such positive consideration is signified by publishing the project in the government
gazette.®* In case of local government authorities, the same minister has been given
the mandate to prescribe the types, scope and value of the projects, which may be

undertaken by the particular local authority.

Having done the studies, the entity is required to consult with relevant regulatory
authorities®® and, with recommendation from all such authorities, submit an
application to the Coordination Unit for recommendation and approval of the
project.®® The time frame for such recommendation is set to be 30 days from the date
of receipt by the Unit but there is no any provision, which allows the applying entity
to proceed with further steps after the lapse of the time, in case the approval is not
given. Nevertheless, the Unit may turn the application down®’. In case of approval by
the Unit, the report is to be submitted to finance unit within the ministry responsible
for finance matters.®® This Unit has the main task to evaluate the project with the
view of considering the fiscal risks involved, value for money, affordability and

other financial matters.

After the recommendation by the Finance Unit, the examined documents are returned
to the coordination unit, which also returns them to the entity for reconsideration
with the view to address the issues raised by the Finance Unit.*® The reconsidered
opinions and demands are then taken back to the coordination unit for resubmission
to the Finance unit® to wait for approval by the minister for Finance. This happens in
case the Finance unit is satisfied with the contents of the feasibility study and
findings regarding the financial implications and other financial matters.** The

® |bid, Regulation 5 and 7 respectively

8 Section 4 of Public Private Partnership Act,No. 18 of 2010

® |bid, Section 9(2)

% Regulation 18(1) of the Public Private Partnership Regulations, Government Notice No 165/2011
¥ |bid, Regulation 21(1) (b)

® |bid, Regulation 23(1)

® |bid, Regulation 27(1)

% |bid, Regulation 27(2)

*! |bid, Regulation 28
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minister may or may not approve the project regardless of any recommendation from
the Finance Unit within his own ministry but, in case of approval, he has to
communicate the decision within 30 days, failure of which he has, through the

finance unit, to state the reasons for the delay.*

In the event the Minister approves the project, all the procurement processes take
place in accordance with the relevant law.” The process begin with advertisement of
the tender, calling the upon the interested private parties to apply for it, the main
criteria being the capability in terms of adequate resources and ability to manage the
implementation of the project he/she has applied for. After all the procurement
processes are complete, the contract document is prepared for a successful bidder by
the entity having consulted the entity’s mother Ministry. Before the contract is
signed, it has to be submitted to the Finance Unit for onward submission to the
Minister responsible for Finance for approval of the proposed terms of agreement®.
The copy of the draft agreement is, at the same time, submitted to the Attorney
General for vetting and opinions, which must be considered by the entity before the
finalization of the agreement.® The vetting process may have the effect of changing
the terms and conditions in the contract, changes which a private party will be bound

to follow unless he pulls out himself.%

Interestingly, the duty to terminate the contract is left to the parties. Under the law,
both the public and the private party have the right to terminate the contract upon
sufficient reasons. In case of the public party, the reasons may be failure of the
private party to meet the deadline set for the project; inefficient implementation of
the project by the private party; unforeseen events beyond the control of the private
party; breach of agreement by the private party; non performance of the private party
in service delivery as per agreement; or force majeure.”” On the other hand, the

private party has the exclusive right to terminate the contract in case the public entity

% |bid, Regulation 28(3), see also regulation 32

% The Public Procurement Act, 2004 and its respective regulations of 2005
% Op Cit, Regulation 39,&40 (1)

% |bid, Regulation 42

% |bid, Regulation 43(2)

%7 |bid, Regulation 47(1)
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fails to fulfill its commitment set under the agreement. In any case, the law awards

compensation to the party who is affected by the breach.

2.7 The Significance of the PPPA and its Regulations

PPPA was enacted in Tanzania while there were already public outcries on the
government’s inability to bargain, form and implement contracts which various
public departments enter with private companies in the country. It has been lamented
that in the relationship between public and private sectors, the public gets
insignificant share of profits while the private sector gets a lot. Sometimes, the
private parties come in without having pre requisite qualification and investing
capital. The institutional and procedural requirements established by the law will
definitely insure the public interests. This is because of government expertise
involved in the whole process of entering in partnership, and checks and control

mechanisms established.

2.8 Conclusion

This chapter has attempted to explain concepts and terms applicable in PPP
arrangements. PPP as understood by many people is not a new concept in Tanzania
although there was no specific law governing the arrangements. There has been
arrangements such as joint ventures in mining companies, banks, and industrial
productions- all being governed by variety of laws such as the companies Act, the
Tax Income Act, the Mining Act and other laws; and outsourcing revenue collection
in the local government authorities; partnership in health sector through the
designated hospitals, health centers and dispensaries; environmental protection, and
the like. The later arrangements have been governed mainly on contract bases having

undergone procurement processes.

The basic reason behind adopting PPP arrangements was the vision of the
government to improve the quality and quantity of economic, and social services,
and improve the out rich of those services. The chapter has also highlighted and
discussed the traditional and other PPPs before the enactment of PPPA; the new legal

and institutional framework of PPP in Tanzania today, specifically the established
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vehicles through which PPP arrangements should be carried on. We have seen that
under the PPPA all the entities whether independent, or semi- government organs
have to seek the approvals and technical assistances from TIC, Ministry of Finance
and the Attorney General. Nevertheless, the projects to be carried under PPP
programmes have to be identified under the law regardless of their magnitude. The
questions as to whether the current legal framework meets and sufficiently addresses
all the current PPP arrangements are subject of the next chapter where further critical

analysis of PPPA and its regulations is extensively made.
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CHAPTER THREE

IMPACT OF PPPA ON THE AUTONOMY OF INDEPENDENT
GOVERNMENT DEPARTMENTS AND LGAs

3.0 Introduction

This chapter elaborates in detail the institutional framework and bureaucracy created
by the PPPA, and the way such institutional framework confiscates the autonomous
powers of the independent government departments and local government

authorities.

3.1 Independent Entities and PPPs in the former Legal & Institutional
frameworks

Independent Entities refer to all government bodies established with full powers of
being body corporate, having all the characteristic features of a body corporate. The
Public Private Partnership Act has recognized them as “contracting authorities” and
has defined them to mean any Ministry, government department, local authority or
statutory corporation.®® All these entities and any other which may act as an agent to
one of these, constitute “public” sector in the “Public” “Private” Partnership as

defined by the Act.

The entities are established by virtue of the constitution or specific laws. For
example, the Ministries, the office of the controller and auditor general, the
Commission of Human Rights and good governance, and Local Government
Authorities are established by virtue of the Constitution of the United Republic of
Tanzania.” Other statutory bodies are established by virtue of their establishing
statutes. One example is SUMATRA 1%

% Op cit Act No.18/ 2010.

% See Articles 129, 143, and 145 of the Constitution of the United Republic of Tanzania.

100 gyrface and Marine Transport Regulatory Authority established by S.4 of the Surface and Marine
Transport Regulatory Authority Act No. 9 of 2001
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For the sake of demonstrating legal and institutional framework of PPP arrangements
in Independent Entities prior to the present PPPA, local government authorities were
chosen to be the demonstrating tool. Apart from the constitution, the local authorities
are established under the Local Government (District Authorities) Act and the Local

101 With effect from the date of establishment

Government (Urban Authorities) Acts.
order published by the Minister responsible for Local Governments for the time
being, the district council or an urban authority, as the case may be, becomes a body
corporate with features such as to have perpetual succession and official seal, to be
capable of suing and be sued in its own corporate name, and to be capable of holding
and purchasing, or acquiring in any other way, and disposing of movable or

immovable property.'®

The Local Government Finance Act'®

provides more assurance on the property
ownership and independent control of financial sources and resources. For instance,
section 7 (1) a-z of the Act provides for 26 various sources of revenue through which
the council can get funds independently. The sources include all moneys derived
from trade, industry, works, services, or undertaking on or owned by the district
council, to mention only a few. Section7 ( 2) of the Act leaves the sky blue on the
autonomy of the LGAs to transact with others, private parties inclusive, in the
process to acquire finances without interference of other bodies. The subsection
reads: “any other money derived by the district council form any other sources not
expressly specified in subsection 1 shall be and form part of revenue, funds, and

resources of the District Council”

Section 38 of the Act empowers the LGASs to invest the obtained moneys or part of it

in such investments, as are authorized investments in relation to investment of funds

by a trustee under the Trustee Investment Act.%*

101 Caps 287 & 288 Respectively

102 5ee Section 12 of both Local Government (District Authorities) Act, and the Local Government
(Urban Authorities) Act.

193 The Local Government Finance Act'® Cap. 290 (R.E 2002)

194 The Trustee Investment Act Cap. 53 (R.E. 2002)
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The LGAs have been utilizing their powers in different ways, including entering into
PPP arrangements with private parties, as already demonstrated in the preceding
chapters. To recap a few, the LGAs have been outsourcing the revenue collections to
private parties, collaborating with private parties in health service provisions,
outsourcing security services to private security companies, and collaborating with
private parties in construction and operation of infrastructures such as bus terminals,

water plants and waste water managements.

In order to exercise the above powers judiciously, the law*® creates a system under
which a Public authority can procure the consultancy and non consultancy services
of a private party, or dispose of public property. The phrase “public body or public
authority” means - (i) any ministry, department or agency of government; (ii) any
body corporate or statutory body or authority established for the purposes of the
government; (iii) any company registered under the companies Act being a company
in which the government or an agency of government, is in the position to influence
the policy of the company; (iv) any local government authority; and (v) any

parastatal organization.

3.1.1 The Institutions created under the PPA.

Before one moves far it is worth noting that all the institutions under the PPA are
created within a particular procuring entinty with exeptions of only two. By
"procuring entity" it means a public body and any other body, or unit established and
mandated by government to carry out public functions".*®® The two exeptions are the
Public Procurement Regulatory Authority (PPRA) and Public Procurement Appeals
Authority (PPAA).

The former is established to ensure the application of fair, competitive, transparent,
non-discriminatory and value for money procurement standards and practices;
harmonize the procurement policies, systems and practices of the central
government, local governments and statutory bodies; sets the standards for the public

105 5ection 3 of the Public Procurement Act, 2004
196 1hid
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procurement systems in the country; monitor compliance of procuring entities; and,
in collaboration with relevant professional bodies build procurement capacity.” The
later works to solve disputes which the procuring entity and PPRA have failed to
solve. Specifically it entertains appeals against tender boards, clarify the issues in
dispute between the parties and endeavours to bring about agreement between the
parties upon mutually acceptable terms.’® The other institutions are created within
the same procuring entity, although the head of the procuring entity may opt to
outsource members forming such bodies. A brief description of such institutions is

given hereunder.

3.1.1.1 Tender Boards

Tender boards are established under section 28 of the PPA. The tender board is the
appex body in a particular procuring Entity. Interestingly, however, it is more
“approving body” which does not entail any bureacracy. The main functions of the
board is simply that of approving. Fore example it adjudicates the recommendations
from the procurement management unit and awards or denies the award of contracts.
The other functions include to review all applications for variations, addenda or
amendments to ongoing contracts; approving tendering and contract documents;
approving procurement and disposal by tender procedures; ensuring that best
practices in relation to procurement and disposal by tender are strictly adhered by

procuring entities; and lastly to ensure compliance with the PPA.

The secretary to the tender board is the head of procurement management unit, thus,
once the other internal bodies have completed thier obligations, it may not take even
a single day before the procured contract is awarded. Once the contract is awarded by
the tender borad, the signing ceremony may take even an hour later, least to say a
day. It is also worth to note here that the tender documents are the standard
documents prepared by PPRA experts, lawyers inclusive, and the terms of contracts
are contained in the documents. In the circumstances, the contracts are of

government standard. The next step after signatures is implementation of the contract

97 1hid, Section 6 (1)
198 |bid, Section 78

40



under the supervision of the the procuring entity. The tender board may come in
again in the event there is an application for variations, addenda or amendments to

ongoing contracts.

3.1.1.2 Procurement Management Unit (PMU)

The procurement management unit is established under section 34 of the PPA. The
functions of the unit include to manage all procurement and disposal by tender
activities of the procuring entity except adjudication and the award of contract and

support the functioning of the tender board.

The other fucntions include to implement the decisions of the tender board; liaise
directly with the authority on matters within its jurisdiction; act as a secretariat to the
tender board; and plan the procurement and disposal by tender activities of the

procuring entity

The PMU aslo may recommend to the head of procuring entity and the board on the
procurement and disposal by tender procedures to be follwed by the organisation in

which it exists.

It is also vested with the fucntion of checking and preparing statements of
requirements, tendering documents advertisements of tender opportunities, contract
documents and maintain and archive records or the procurement and disposal process
and register of all contracts awarded. All other records of procurement within are

entity are also maintained by the PMU.

The law also empowers the head of the procuring entity to procure any contract
without following the series of procurements explained herein. He can waive the
authority of tender borad and the requirement for competitive tendering when he

considers that the procurement in issue is urgent. However, the law puts him under
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obligation to report to the Paymaster General in the Ministry of Finance for

retrospective approval.'®

In the circumstances if the entity obtains an opportunity to flourish itself through PPP

arrangement ,which requires prompt bargaining, it may use the above provisions.

The procurement of specific PPP projects has been elaborated in the Procurement
Procurement Act as well, six years before the enactment of PPPA. The Act takes care
of those kind of arrangements including the traditional ones that have long been
practised in the country.'

The above provision makes it easy the process of entering into partnership by public
and private sectors. The only requirement is the conduct of feasibility and, if the
intended project is found viable, the parties proceed with arrangements to go into a

contract.

3.1.2 The procedure of procuring a Private party into PPP before enactment of
PPPA

3.1.2.1 Advertisement of tender

The tenders were advertised publicly as per the law."' However, there are
circumstances which force them to use notice board for advertisement like
community based projects such as Tanzania Social Action Funds projects. The

advertisement specifies time and qualifications of bidders.

3.1.2.2 Evaluation of tender

Upon expire of the tender validity period, All tenders submitted before the deadline
time and date for submission are opened in public, in the presence of the tenderers or
their representatives and other parties with a legitimate interest in the tender

proceedings, and the names of all those present at the tender opening and the

109 Regulation 42 (1) of the Public Procurement Regulations, Government Notice N0.97/ 2005
110 Op cite, Act No. 18 of 2004, section 74
11 OP cit Regulation 80(5)
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organisations they represent are recorded by the secretary of the respective tender
board.'? The next stage here is the appointment of the evaluation commitee by the
accounting officer. This is a comittee which is selected on adhoc bases according to
the choice of the accounting officer. The tender evaluation committee do evaluate
each tender in a manner that permits a comparison between or among the tenders on

the basis of costs or prices, and eligibility.

The tender evaluation is required to be consistent with the terms and conditions set
forth in the tender documents and the evaluation is carried out using the criteria
explicitly stated in the tender documents. In few days, maximum a week, a detailed
report on the evaluation and comparison of tenders, setting forth the specific reasons
which the determination of the lowest evaluated cost tender or highest evaluated
price tender is based, is prepared by the evaluation committee and addressed to the

tender board.!*3

3.1.2.3 Approval and award of contract Tender board

After rceiving the evaluation report, the tender board proceeds to approve and award
contract and the minutes of the tender board are sent to the acouncting officer. The
other bodies only get copies of the decisions but they can not have the effect of
changing the decison unless there is a manifest mishandling of the matter or that the
law is in serious jeorpady. This process does not delay the conclusion of contracts in
case the private party has met the qualifications. After the obove processess there

may be some negotiations before the signing of the contract.

It was observed that, all the above processes may take not longer than three month,
but some may take as minimum as one week especially those single sourced

contracts, and emergence procured contracts.

12 112 egulation 89(8) of the Public Procurement Regulations, Government Notice N0.97/ 2005
3 |hid, Regulation 90
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It is generally the observation that the existing law (PPA) assures the autonomy of
the LGA and other independent bodies. The framework is less bureaucratic and

consumes no time useful for project takeoffs and developments.

3.2 Procurements of PPP projects by Independent Entities: the current
bureaucracy.

3.2.1 Institutions created under PPPA

Although the institutions created vividly under the law are two, there are series of
controlling and limiting bodies within the law. The analysis has revealed 9 bodies
playing into the process of PPP formation under the current legal regime. The bodies
are the procuring entity itself; the parent ministry of the procuring entity; the
coordination unit; the finance unit and its respective sub committees; the minister for
finance for the time being; the Regulatory Authorities; the tender boards, the
procurement management units, the PPRA, and the Attorney General. Because of
their interdependence, these bodies are not discussed one by one but collectively. It is
submitted that the presence of these bodies creates unbearable bureaucracy, which is

discussed below.

3.2.2 Procedure for Entering into PPP arrangement in the PPPA.

The PPPA has specified the areas under which PPP arrangements may be
accommodated. The areas include agriculture; infrastructure; industry and
manufacturing; exploration and mining; education; health; environment and waste
management; ICT; trade and marketing; sports, entertainment and recreation; natural
resources and tourism; and energy.** The rest of the areas unmentioned here cannot
accommodate the PPP arrangements unless the Minister responsible for investments
determines and publish a notice in the Gazette specifying the projects, which may be
undertaken by the public sector in partnership with the private sector for a particular
period, as may be specified in the notice.'*® The process through which the

arrangments may be accomplished are detailed below:

114 gection 4 of the Public Private Partnership Act, No. 18 of 2010
115 See the same section 4 read together with regulation 4 of the Public Partnership Regulations, GN
No0.165/2011

44



3.2.2.1 ldentification of the Project and Prefeasibility Study.

After publication of specific projects by the minister, in case the projects are not
specfied under the PPPA, a public entity which wishes to form partnership with a
private sector is required to select or identify specific project or projects which it can
undertake in that partnership for a particular year or such period as it may determine,
basing on the projects specified in the gazette.'® There after it has to conduct or

cause to be conducted a pre-feasibility study in respect of the project.**’

The pre feasibility study may be carried out by the public entity using loans or by

118 \which

borrowing the fund from the public private partnership development facility
is yet to be established. The law has not set the criteria for the entity to secure funds
from the facility but paves the way for full compliance of the condations which may
be prescribed by the minister responsible for finance for the time being. It is yet to be
known how bureacratic the fund will be in the event the minister decides to establish

it.

3.2.2.2 Submission of the Pre feasiblity Study report to the Coordination Unit
and the Finance Unit

The pre- feasibility study in any project is intended to establish and give the
prediction of viability of the project so that the parties may not go into the project
blindly. Under the PPPA, the pre-feasibility study report is required to be submitted
to both the coordination unit and the Finance Unit for approval prior to undertaking
of a feasibility study. These bodies work independently and any of them or both may
may approve or reject the report. In case of approval of the report the procuring
entity is advised to proceed with the feasibility study in respect of the project; but in
case of the refusal by any of the bodies, the procuring entity is only given the reasons
for the rejection.™ The pre-feasibility study report is required to have or conform the

following criteria, short of which it is bound to fail. That is to say; the project is in

116 Regulation 4(1) of the Public Private Partnership Regulations, Government Notice No. 165/2011
17 |bid, Regulation 5(1)

18 This is a Facility, which can be established under the discretion of the Minister for Finance under
regulation 6

19 Ihid, Regulation 5(3)
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line with government priorities as per national development plans; the project
complies with the value for money requirement; the project complies with
affordability requirement; the project presents a new and cost-effective methods of
service delivery; the project will address acute social needs sustainably; the private
sector participation in the project will result into net benefits and savings as
compared to public procurement; the project adheres to the Act and other relevant
laws; the project includes adequate risk analysis and sharing; and that it complies

with other conditions relevant to the public private partnership.'*°

In other words, the process of the pre-feasibility study starts to slice the powers of
the independent entities and put them into other bodies and, as indicated above, the
entity’s selected project may be cancelled by the coordiantion or finane units or both
at the very infant stage of its inception. This is irrespective of how potential the
project might be to the entity. It is also argued that this first process may be the first
gate to corruption in case the administrators of the particular entity and the

prospective private party are in highly need of the project.

3.2.2.3 Conducting Feasibility Study

In the event the pre-feasibility study report is approved the contracting authority is
required to conduct or cause to be conducted a feasibility study in respect of each
identified project; and prepare or cause to be prepared a report to that effect. At this
stage the contracting authority is required by the law to engage a consultant with
knowledge and experience on the subject matter of the project under such terms and

conditions as may be spelled out in the terms of agreement.**

In case of the unsolicited proposals'??

the feasibility study is carried out by the
private party interested in the project but before undertaking the study, the private

party is required to submit a project concept to the procuring entity, and where the

120 |hid, Regulation 5(4)

12 |bid, Regulation 7(2)

122pid, Regulation 3. Under that regulation the phrase “unsolicited proposal” is defined as written
proposal that is submitted to a relevant contracting authority on the initiative of the private party for
the purpose of entering into a public private partnership agreement with the Government.
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approval is granted, the detailed feasibility study may be undertaken by such party.'?®

Where the private party has submitted the project concept to the contracting
authority, the contracting authority undertakes preliminary analysis to approve or

reject the project concept and responds, in writing, within twenty one days.'**

3.2.2.4 Submission of the Feasibility study to the Regulatory Authority

When the feasibility study is done and submitted to the contracting authority, the
report is studied by the comittee of experts formed from within the entity.'*® After
studying the report, the committee gives out its recommendations which forms the
basis for the contracting authority to determine or select a project or projects to be
implemented in partnership with the private sector. Upon Selection of the project, the
contracting authority is regired to consult with the relevant “regulatory authority”

under which the selected project is regulated.*?

To secure the consent or otherwise from the “regulatory authority” the procuring
entity is supposed to furnish a copy of the feasibility study report together with the
recommendations or advice of the committee of experts. The regulatory authority
may, after consideration of the contents of the report recommend or advice on the
implementation of the project; or stay it."*’ In case of staying it, the authority
specifies and indicates areas for reconsideration prior to implementation. In the event
the selection is approved by the regulatory authority, the procuring entity, may

finalize or confirm the selection of the project for implementation under PPP.

3.2.2.5 Submission of the selected project to the Minister of the Procuring Entity
Despite any independence which any law for the time being in force may have
confered upon the public entity, any project desirable for implementation by that
enity under PPP arrangements must be reported to the minister responsible for that

entity for approval, notification and further directions. In case of a local

123 |bid, Regulation 8(1)

124 |bid, Regulation 8(3)

125 |bid, Regulation 14(1)

126 |hid, Regulation 16(1)

127 bid, Regulation 16(3) (a)&(b)
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governement, it is the Prime Minister. The directing provision is regulation 17(2)
which reads: “The contracting authority shall, after the final selection of the project
for implementation under partnership, submit the selected project to the Minister
responsible for the contracting authority for approval, notification and further

directions”(emphasis supplied)

The law does not specify the time limit under which the responsible minister may
give such approvals and/or further directions. As we know the bureaucratic system of
governments, the approvals or directions, as the case may be, may take more than a
month. It is submitted that anytime consumed at this stage is a wasted time. The
justifying reason for this opinion is the peresence of enough expertise in most of
independent public entities who are more experienced than many assistants in the
Ministries. In turn, the time consumed may delay the implementation of important

projects.

3.2.2.6 Submission of the selected project to the Coodination Unit

The same coordination unit which examined and recommended on the pre-
feasibility study report comes again to monitor the selection of document of a
project. When the procuring entity gets approvals from the regulatory authorities and
the minister responsible for the entity, and after satisfying itself with the selected
project, it is required to submit an application to the coordination unit for

recommendation (approval) of the project.'?®

The coordination unit is required to process the application (not necessarily to
complete it) within thirty days from the date of its receiption.’* The consideration of
the application is done by the committee composed of experts. This is yet another
body. After the examination the comitee advises and recommends to the coordiantion
unit on whether it can approve the project or not, for want of rectifications as the

committee may deem fit."® Upon receipt of the report from the committee, the

128 |bid, Regulation is 18
129 |bid, Regulation 19 (1)
%0 Ihid, Regulation 20 (2)
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coordination unit is required to, after consideration of the recommendations and
advice of the committee, recommend the project for implementation in partnership
with a private party; or where necessary, require the contracting authority in writing

to rectify specific matters of the project or to reconsider its implementation. **

The presence of the coodination unit may be urgued to be important only to huge
governemental projects such as railway construction, mining and energy sector and
the like. The law is silent on whether the Unit can open up branch offices apart from
being located at Dar es Salaam. In the circumstances it can also be opined that the
stage consumes time and unnesssary costs for Tanzanian entrepreneurs who, for

instance, would wish to enter into PPPs vide unsolicited proposals.

3.2.2.7 Submission of the selected project to the Finance Unit

The finance unit is established under the Ministry of finance by the permanent
secretary by virtue of section 7(1) of the PPPA. According to subsection 2 of the
section, the main function of the unit is to deal with fiscal risk allocation and other
financial matters of all public private partnership under the law. It deals with this
function after receiving the report and recommendations thereon from the

coordination unit.*%?

Upon receipt of the recommended project from the coordination unit, the finance unit
evaluates the project, through a team of experts, with a view to consider the fiscal
risks involved, value for money, affordability and other financial matters as the
coordination unit may determine. Constructively, the committee of experts made for
the finance unit is another body which is involved in PPP services as it has its own
terms of reference under the law and works independently.*® It is given solid thirty

days to work and give recommendations to the Financce Unit.

3 |bid, Regulation 21 (1)
132 |bid, Regulation 21 (2)
133 |bid, Regulation 24(1) (b)
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The finance unit is required to consider the findings and recommendations of the
finance committee and make decisions on the implementation of the project.
However good the recommendations from other bodies might be, the finance unit
may refuse to approve the project in issue. In the event of refusal it returns the
documents to the cordination unit stating the reasons for rejection and suggestions on

the possible rectifications by the procuring entity.***

This stage, too, provides evidence as to how PPPA confiscates the autonomy of the
Independent public entities, apart from elongating bureaucracy in engagement of
partnerships between public and private parties. For example, when the application is
rejected and returned to the procuring entity the procuring entity may resubmit the
project for approval by the coordination unit, under the same procedure regarding
submission of application for recommendation and approval.’®* Looking at the
procedure under which the coordination and finance units work, one would question
as to why the two bodies could not be fused into one, composed of the experts from

both investment and finance expertise of the governement.

Nevertheless, the concern that the evaluation and determination of technical,
economic and fiscal aspects of the projects should be handled by the procuring entity
itself remains intact. This is without forgetting that most of the independent entities
lack the necessary experts but there might be a counter agument that outsourcing
from other departments would be possible. Of course, should this happen, it would

shorten the time consumable by the processes under the law.

3.2.2.8 Submission of the Report to the Minister for Finance.

This is another stage under PPP process. After being satisfied, the Finance Unit
submits the draft report to the minister responsible for finance matters. The stage also
consumes not less than 30 days, which means the report is not just given for
signature of the Minister. Although the law sets 30 days time for the minister to sign
in case of approval, it gives the possibility of the minister to delay to sign in the time

1% |bid, Regulation 26 & 27
135 |bid, Regulation 27(2)
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prescribed by offering reasons. More unnecessary bureaucracy is created here, as the
said minister is required to give the said reasons not direct to the Procuring Entity but

through the Finance Unit.

This means, the finance unit has to channel the reasons through the coordination unit

on the way to the procuring entity.™*

However, where the approval is given, the minister refers all the approved projects to
the contracting authority to proceed with advertisement for tenders and subsequent
implementation. Here the law is silent on whether this reference must be channeled
through the finance unit and coordination unit. Perhaps, this silence may be
capitalized by his assistants to send the approval direct to the contracting authority. It

remains the matter of choice!

Nevertheless, the minister may reject the report despite all the above other processes.
This is regardless of whether he is layman on the matter or not and whether the
Finance Unit is one of his tools presumably enshrined with experts or not! It is
specifically stated that the minister responsible for finance may, if he is not satisfied
with the findings and recommendations of the Finance Unit refuse to approve the
project and notify the parties accordingly and state the reasons for refusal.**’ Here
the law does not give a chance for reconsideration of the project. The time and
resources spent by various bodies are ignored. It is submitted that the option of
rejecting the report is PPP Kkiller option as it may be used to derogate the economies
of public entities instead of promoting them. The situation becomes worse when the

feasibility study is carried out by and on expenses of the private parties.

3.2.2.9 Procurement process by the Entity

All government departments including local government authorities and parastatal
organizations are obliged to follow Public Procurement Act and the related
regulations in contracts related to goods, works, and services. Besides the above

136 Section 28 of Public Private Partnership Act No. 18 of 2010
%7 Ibid, Regulation 32
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laws, the local government authorities are obliged to follow, in addition to the above
statutes and regulations, the Local Government Authorities Tender Boards
(Establishment and Proceedings) Regulations.**® For the reason that the procurement
process had been dealt with at length elsewhere in this work, this part will not go into
details. Suffice to point here that the process takes time and involves various
independent bodies such as accounting officers, tender boards, evaluation
committees, and negotiating teams. The process begins with advertisement of tender
followed by evaluation processes. The successful tenders are awarded and negotiated
by the parties before the contracts are signed. However, the process is less
bureaucratic and, unless a particular procuring entity is incapable of doing things in
time, it fastens the decisions. Under the PPPA the projects, which are subjected to the
process of procurement, are those whose feasibility studies are carried out and

funded by the procuring entity.

3.2.2.10 Drafting and vetting of Agreements under PPPA

Drafting of agreement under the PPPA is left as a duty of the procuring entity and the
respective private party, and the two parties have to do this job under the guidance of
PPPA itself, the procurement laws, currently the PPA and its related regulations; and
the laws related to contracts. Under the PPPA the accounting officer is required to
form a multi-disciplinary negotiating team to negotiate with the private party on the
significance, terms, conditions and other issues of an agreement. *** Having been
satisfied that the terms and conditions are favorable to the public party the team

offers the recommendation to the accounting officer.

Vetting of agreement begins when the accounting officer receives the
recommendation from the team. The law requires that upon the advice of the team,
the accounting officer should submit the draft agreement to the Minister responsible

for the contracting authority and advice the said minister on the terms of agreement

138 | ocal Government Authorities Tender Boards (Establishment and Proceedings) Regulations,
Government Notice No. 1770f 2007
139 Regulation 38 of the Public Private Partnership Regulations, Government Notice No 165/2011
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regarding the implementation of the project under public private partnership. **° The
responsible minister is mandated to approve the terms and conditions and, upon such
approval, the accounting officer is now allowed to draft or cause to be drafted the
agreement in line with such terms and conditions as agreed by the parties during

negotiation.*!

The draft agreement is then submitted to the Finance Unit for onward submission to
the Minister responsible for finance to seek for another approval of the proposed

terms of the agreement.'*?

At the same time, the copy of the agreement is given to
the Attorney General for the same purpose’*®, which means there is a duo process at
this stage. The minister for finance vets by looking once again on whether there are
commercial and financial risks, which affect the viability of the project, operational
risks or any eminent events outside the control of the partners, or any other risks,
which, in his opinion, might cause loss to the government. It is unfortunate that even
at this stage the minister is empowered with an option to choose to frustrate the

expected PPP arrangement by refusing to approve the project agreement.***

On his part, the AG receives the draft agreement together with other documents of
the projects, including the feasibility study report. With the documents at hand, he
looks at the legality of project, satisfies himself whether series of approvals have
been granted in the whole process of the intended PPP arrangement, and whether or
not the project complies with relevant laws.*® The resulting opinion of the AG may
have the impact of changing the terms and condition already negotiated by the

parties, and the private party has either to take or leave it!"*

140 |hid, Regulation 39

141 Ibl

142 |bid, Regulation 40.-(1)
3 |bid, regulation 41

44 |bid, Regulation 40(2)d
145 Ihid, Regulation 42(3)
148 |bid, Regulation 43(2)
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3.2.2.11 Conclusion
Generally, reading the PPPA, one may easily observe that the creature processes of

the Act makes the way through to PPP arrangement too long and very cumbersome,
and it may be argued that the law is not as encouraging and promoting as it would be
intended in the current world business environment, and as many of the
administrators think. The argument is given without forgetting that, apart from the
analyzed law, there are number of legal requirements which, a foreign company for
example, has to fulfill in order to have investing permission in Tanzania. Likewise,
the eminent danger of confiscation of the powers of the independent government
entities like local government authorities by the central government through various
bodies established by the PPPA is a manifest object.

On the other hand, the procedural requirements are put strict and bureaucratic with
arguably, specific objective. The number of institutions, expertise and approvals
involved in arriving at a particular partnership would definitely insure and safeguard
public interests on the part of the public sector. If the law is well practiced and
observed the chance of some unscrupulous private parties to gain an unfair
advantages over the public sector will be minimal. In that case, public funds might be

secured in any desired PPP project.
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CHAPTER FOUR

ANALYSIS RESEARCH FINDINGS

4.0 Introduction

This chapter concerns with the presentation of the findings obtained. The presented
findings are analyzed and discussed in detail. The chapter begins with description of
the overview of the area of study followed by the general presentation of data
according to each hypothesis as stipulated in chapter one. The discussion on the
findings is made in the light of the analysis of the law in the preceding chapter so that
the reader of this work may be able to identify, understand and internalize legal
position of PPP arrangements in Tanzania, the views, and discussions of the
researcher. Finally, the chapter lays the foundation for the conclusion and
recommendations on what is opined to be done in case the responsible authorities
decide to rectify the pitfalls of the law.

4.1 Kigoma District - an overview
The area of study was Kigoma District of Kigoma Region, in the United Republic of

Tanzania. The district has an average area of 19,574 square Km**’

comprising of one
District Council and one Municipal council. The total population of the district is
383,640'*® with individual’s average income per capital of Tsh. 53,000/= per
annum™*®. The administrative machinery for economic, social, political and cultural
service governance and operations in the district derives the powers from the Local

Government (District Authorities) Act**® and the Constitution.

According to the Constitution of the United Republic of Tanzania, the local
governments are established for the purposes of fostering development of the people

and provisions and securing of peace and security to the people within the

7 Kigoma District Profile, 2008

148 The National Bureau of statics- 2002 census results, available at
http://www.nbs.go.tz/sensa/popu?2.php accessed on 12 June 2013. The 2012 results have yet to reveal
the economic status of the community.

49 |bid

1501 ocal Government (District Authorities) Act No. 7 of 1982
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jurisdiction of the particular authority.® The local governments are therefore
responsible for provision of security services; social economic services; cultural and
political services to their people. To be able to fulfill that noble but heavy duty, the
authorities are empowered to conduct many economic activities for earning the
revenues.’>? However, the local governments in Tanzania are not old and capable
enough to possess enough economic powers. They were just established in 1982 and
some are still being established at the discretion of the Minister.>® The authorities
largely depend on the central government and, currently, the private sector
facilitation. The dependence on private sectors is not only in terms of donations, but

includes the assistance in service delivery under PPP arrangements.

4.2 The Public Private Partnership Act and the pre existed PPP arrangements
in Tanzania

The general question used to test the asumption that the laws on public private
partnership do not sufficiently address the pre existed PPP arrangements in Tanzania
was “whether the traditional PPP arrangements such as public office cleaning by
private companies, running of private hospitals as designated hospitals, security
services in government offices by private security companies,outsoucing revenue
collection and the like, are well covered and addressed under the PPPA and the

respective regulations.”

This question was asked and successfully responded to, by 6 proffessionals and 10
small scale private entrepreneurs. Of the 6 respondents, 4 replied negatively while
remaining 2 had not read the PPPA. All these are stakeholders to variety of PPP

arrangements.

On the other hand, all the 10 respondents from small scale private sector joined

hands with the 4 professionals. In their reply, they first confessed not to have read the

151 Article 145 of the Constitution of the United Republic of Tanzania, 1977 as revised from time to
time

152 The powers are given by the Local Government Finance Act, Cap 290 (R.E. 2002)

153 They were established by virtue of enactments of the Local Government (District Authorities) Act,
1982, and Local Government (Urban Authorities), 1982. The acts empower the Minister responsible
for the Local Government to establish the local authority through the prescribed procedure.
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PPPA but proceeded to state that the arrangements between them and the public
sector up to the moment of the interview were governed by the procurement laws, the
law of contract, and other sector guidelines. Thus, they concluded differently that,
the PPPA is inapplicable to the small traditional PPP arrangements. Although the
respondents are few in number, the quality of their information is at high side
particularly the six professionals. This is because of their levels of education,
experience and the fact that their responsibilities are connected to investments and
public service delivery. The detailed elaboration and discussion in respect of the first

hypothesis is given below.

4.3 Forms of traditional PPP arrangements existed before enactment of PPPA

Varieties of arrangements exist in the district of study. The researcher categoriesed
them into five groups namely partnerships in revenue collection; partnership in
health facilities; partnerships in office operations and services, and partnership in
environmental protection and care. Depending on what type of partnership, the

governing laws and regulations are also in varieties.

4.3.1 PPP arrangements in Revenue collection

The study on revenue collection was carried out in Kigoma District Council.
Revenue collection is the responsibility of the local government authorties, KDC
inclusive, and is completely separated from the central government. It was revealed
that revenue collection before the introduction of PPP, was organized and carried out
by the council and monitoring was organized around three levels, namely the council
headquarters, the wards and the village levels. At the ward levels, the responsibility
rested on the office of the Ward Executive Officer (WEO). Besides monitoring
revenue sources, the WEO also handled developmental issues and law-and-order
functions at that level. For this purpose the local militia was at their disposal. At the
village level, the responsibility to monitor revenue sources rested on the office of the
Village Executive Officer (VEO). The VEO is also responsible for supervising

village developmental activities and maintaining law and order.
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At the Council level, KDC had two designated staff responsible for revenue
collection. Besides, each department from KDC, if it had revenue sources falling
within its area of operation, staffs of the department were responsible to effect
collection of revenue. Those who were involved in revenue collection were provided
with receipt books. At this point they determined how much should be paid, at the
same time they collected it. This experience was shared from long service staffs who
had been responsible for revenue collection in the past. It is reported that this was a

weakness in revenue collection which needed an attention.

Equally it was noted that the transaction in local governement revenue collection was
intensive and often implied direct interaction between collectors and fees payers,
which might facilitate corruption at the collection points. It was revieled that before
the outsourcing took place the council treasury staffs spent quite substantial
proportion of their employment time on revenue collection. Political infuence was
reported to have been another shortfall in the old form of collection as the elected
councilors usually successfully interfeared the collectors, and the collectors gave in

to them because, in one way, the councilors are the employers of the collectors.

It was also revieled that many revenue sources are seasonal, for example, the
agricultural produce are available for collection around April- September each year.
This was a loss in commercial sence because the input required for collection during
the period was required to be minimal, however, it was narrated, since the council
staff are employed on permanent basis, the labour costs in the old form of collection
was fixed through out the year. It was also put clear by the respondents that the
revenue collected through council staffs was un predictable and could not facilitate
budget planning.

PPPs in the form of outsoucing of revenue collection points in KDC was seen by the
Council as the solution to minimize the above shortfalls. Outsourcing revenue
collection by LGAs is not an alien phenomenon in Tanzania. Several LGAS have at
times outsourced administration of certain revenue sources including property rate,

market fees, forestry levies, livestock auction and abattoir fees, bus stand fees and
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parking fees.™® The outsourcing has been to a range of agents including market
associations, cooperatives and private firms especially those dealing with debt

management.*®

In assessing the success of outsourcing, it has been argued that although outsourcing
does not offer a quick-fix in terms of increasing revenue and easing administration,
in general, revenue from the outsourced sectors did actually increase with significant
improvement in predictability. For the reasons above KDC has not turned back on
outsourcing of the administration of some of the revenue sources, fees and charges.
The assumption is that the agents should collect the whole required revenue and
retain an aproximate 30 % of the collections and remit the tendered amount to the
council monthly. Respective VEOs and WEOs could act as enforcers of such

contracts with regular support from the finance department of the council.

Outsourcing of collection of revenue in KDC begun in 2006 following the
instructions from her mother ministry of Regional Administration and Local
Governments under the Prime Minister’s office, in the Local Government Reform
programme, 2003. According to the district council statistics, the district has 68
market sources, 16 sources on palm crop products, 4 sources on rice crop, 15 Sources
on maize crop, 8 sources on charcoal, 23 sources on fishing, 2 sources on precious
soil traditionally known as ‘Pemba”, and 1 source from small marine vessels
licenses. All these sources are outsourced to private individual agents on tender

contract bases.

According to the respondents, the process to outsource the revenue collection begins
with study surveys on the sources to establish the bases of the collections. It is
followed with advertising the tenders to invite the private parties to participate in
PPP. These processes are carried out in accordance with the Public Procurement Act,
2004 and the enabling regulations of 2005; and the Local Government Authorities
Tender Boards (Establishment and Proceedings) Regulations, 2007. After the lapse

%% Op cite, Ngowi p. 12
%5 REPOA, 2008
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of a tender advertisement validity period (hereinafter “tender validity period”) the

tenders are opened publicly and the bidders are invited to attend.

The next stage is the evaluation process, which is carried out by the experts of
revenue collection and procurements. The lowest evaluated bidders are then invited
to negotiate on the proposed amount to be submitted monthly, manning and modality
of collections. The successful private parties are then given a standard form contracts
enshrined within. With the contract document at hand, the private party is entrusted
with receipt books to be used for collections. Under the contract, the Government is
entitled to have the entire tendered amount. The private party is entitled to 30% of
the tendered amount as commission estimated before the contract; this is an
exclusive amount in the bid. In case the private party has collected the money
exceeding the bid amount plus 30% commission, the parties are entitled to 50%
division of the extra amount. It is therefore confirmed that PPPA is not applied in

outsourcing revenue collection in LGAs.

Two principal advantages are associated with outsourcing the revenue collection:
employment to people and economic empowerment of individuals. Inquiring further
on the employment aspect, the researcher noted that the PPP contracts necessitates
the temporary employment of at least two people in each source, thus making an
estimated total of 254 people temporarily employed for the whole period of PPP.

The said employees are waged in the estimated Tsh. 116,000 monthly. On the part
of income increase to the private partners, the respondents were at large disparities
but the researcher was able to estimate an average Tsh. 270,000/= begotten by each
private party after all the collection expenses. The rest 25% private party respondents
had only lamenting responses. Some said they have never benefited from the
partnership because of collecting expenses and corrupt practices by some officials.
One of the respondents was quoted to say;

“Unafikiri tunapata chochote basi, hatupati. Mfano mimi wakati naomba hii tenda

nilimpa diwani laki mbili ili anifanyie mpango ... haya wakati nakuja kuomba

vitabu yule karani wenu akawa ananizungusha hadi nikampa elfu hamsini: sasa
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hapo unadhani ntapata nini?... Tunafanya tu ili tusiitwe wazururaji”( “do you think
we get anything? we don’t. For example, when I was tendering, | gave two hundred
thousand to my councilor so that he might assist in getting it... after signing the
contract, the clerk had no willing to give receipt books until when | gave him fifty
thousands... what do you think you can get in there? We just work under that

urgency to avoid being called street wonderers”).

From the situation and responses on the ground, it is an obvious conclusion that the
traditional PPP arrangements are very important to the lives of common Tanzanian
entrepreneurs. PPPs increase income to them, enlarge entrepreneurial skills, enlarge
number of employments to unskilled labour force in the Country and, generally, give
the community a sense of ownership of their LGASs by participating in deferent social
economic activities. This is irrespective of the fact that outsourcing may have an
adverse effect of enriching the private unfaithful individual agents especially where
due diligence is not exercised by the responsible persons in the particular LGA or

any other public entity.

The research further revealed that 100% of the interviewees from private sector who
engage in PPP arrangements of revenue collection have never heard, least to say use
the PPP Act and its regulations. It has been noted that the laws applied until March
2013 are only the Procurement Act and its regulations and the Law of contract
Act™®®. The researcher had time to elaborate on the institutional framework
established by the PPPA to 5 respondents and summarized to their views: They all
lost hope that should the government decide to introduce the application of the said
law, no small entrepreneur shall excel in the new mode of partnership because of the
series of organs involved from the study surveys to the implementation stages.
Despite the fact that the respondents in this group had not read and tried PPP under

the PPPA, their opinion is reliable and conclusive.

1% The Law of contract Act, Cap 345 (R.E.2002)
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It is true, as demonstrated where else in this work, that the new law cannot promote
the kind of PPP arrangements such as outsourcing the revenue collection for the
same reasons: time, bodies and bureaucracy involved in the formation PPP
arrangement. The PPPA talks about “projects” although, as already demonstrated, the
definitions of Public Private partnerships entails all such kind of arrangements which
public and private sectors collaborate to bring about an achievements for public
good.

The respondents from the public sector had a lot to confess on importance of
working with private sector in collecting her revenue. It was revealed that from the
year 2012 the Kigoma District Council had collected the estimated 100% of her
revenue because of effective participation of private sector. It is said that engaging
private sector reduces risks of loss, which were normally occasioned by unfaithful
government servants. It is also said that private sector bridges the gaps of insufficient
workmen, which were very obvious and threatening to the wellbeing, and further
development of the district. These respondents, too, subscribed to the response that
although outsourcing of revenue collection has been termed as public private
partnership, the PPPA has not focused on such kind of arrangements. It was probed
that the draftsmen of PPPA focused on the bigger projects, which might be carried by
giant companies in collaboration with public sectors.

Similarly, the 10 professionals respondents who were interviewed on whether the
revenue collection arrangements are covered and well addressed into the PPPA and
the respective regulations had the opinion that the same are not covered in total. They
opined that such arrangements may be called local PPPs, thus, they might be left to
operate traditionally without invoking the series of organs enshrined in the PPPA.
Because these are educated and experienced men in investments, and projects, the

information provided were therefore reliable.

However, it is wealthy noting that the PPPA have generalized all the kinds of PPPs,
thus, we should not labour ourselves on assumption that the arrangements are not

supposed to be read in the line with PPPA, rather the Act should categorically state
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something on these arrangements. It is these arrangements, which accommodate
many common Tanzanian business entrepreneurs to share some things with the

public sectors for the public good of Tanzanians.

On the other hand, as pointed out earlier some arrangements such as outsourcing
revenue collections are advantageous to the private parties. It is thus submitted that
the arrangements are too important and demands the regulatory framework apart

from the current PPPA and its respective regulations.

4.3.2 PPP in Health facilities

In Kigoma district, heath facilities are provided by the government as a matter of her
responsibility. At the same time, private dispensaries operate on profit bases in
accordance with public health policies and guidelines. With increasing demand for
good and timely health services, the local government in the district has opted to use
private health facilities in the service provision through PPP arrangements. Table 1

below indicates the PPP in health sectors in the district.
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No. | Names of Partners Service involved Contribution Contribution
Municipality/District | by the Private
Council party
1 Kigoma Municipality | Hospital services to | Human resource, | Buildings and
and Registered | the community on | medics and | management.
Trustees of Kigoma | cost sharing bases | equipments
Adventist Church through the Council
designated hospital
2. Kigoma District | Provision of primary | Medical equipments, | Buildings,
Council  and  the | health care  and | medicines, land and | human resource
Diocese of Western | maternity services to | security and
Tanganyika (Anglican | the villagers of management.
Diocese) Matyazo village and
the nearby villages
3. | Kigoma District | Provision of primary | Medical equipments, | Buildings,
Council ~ and  the | health  care  and | medicines and | human resource
Registered Trustees of | support to villagers of | security and management
Free Pentecostal | Kibingo and Kagongo
Church of Tanzania villages through the
Kibingo  dispensary
owned by the church
4. Kigoma District | Provision of food | Finance Management
Council and Ms | serves to patients at
Dongwe Co. Ltd Bitale Health Centre
5 Kigoma District | Provision of Primary | Medical equipments, | Buildings and
Council and  The | health  care  and | medicines and | other
Catholic Mission of | support to villagers of | security infrastructures,
Tanzania- Kigoma Kiganza and human resource,
neighboring areas. and management

Sharing the burden of health facilities by public and private sectors (Source: Kigoma Municipal
Medical Officer’s Office & Kigoma District Health Department)

According to public sectors’ respondents, all these arrangements have been governed

by the government policy on public health, which are translated under the law of

contract. The researcher was told that normally the public entity and a private party

sign the standard form agreement, which result not in normal procurement processes

64




of the entity, but from the Ministry of Health and Social Welfare (MoHSW).
According to the guidelines, the signatory to the contracts on behalf of the local
Government is only the District Medical Officer (DMO) instead of the Council

chairman empowered by the law**’

to sign on behalf of the Council.

Public-Private Partnerships (PPPs) in the health services delivery are part of the
implementation of health care programmes under the MoHSW and NGOs which
cover reproductive and child health, HIV AIDS, Malaria, basket funding support
systems and management information system. The study founds that local authorities

|158

and regional hospital™ as the implementers of PPP programmes as directed by

programme designers and financiers at the national level.

Therefore it may be concluded in the context that although partnerships differ in
terms of areas and the processes of initiation, there are no substantial differences in
terms of the nature of successes, constraints, and the interventions required across the
nation. The major reasons for such uniformity is because; all PPPs operate within the
same limited MoHSW regulatory framework; all PPPs aim at supporting health care
programmes initiated, supported and they are all coordinated by the MoHSW. These
programmes do not, until now, abide to PPPA.

It was narrated that often major stakeholders in each of the partnership programme
determine or influence the choice of other partners, how collaboration starts and how
should such collaboration work. In most cases, partnerships were essentially directed
at capacity building for improved health services delivery in a wide spectrum. The
study has documented 6 areas of partnerships, some of which are as simple as
informal sharing of experiences between the private and public service providers.

The more significant types of partnerships are described more in details hereunder.™

57 |_ocal Government Finance Act, Cap. 290 (R.E. 2002)

158 The Regional hospital is also located in the Kigoma District which is an area of study

158 The description of these types of PPPs in health sector was extracted from the Kigoma District
Medical Officer’s implementation report, 2011/2012
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4.3.2.1 PPP in Training

Joint training is one of the fundamental area of partnerships between the public and
private sector. It was said many doctors and nurses working in private hospitals have
benefited from training programmes organised by the MoHSW. This is highly
commended achievement. In some cases, staff from local authorities (public
servants) who were providing mother and child services in private hospitals under
collaborative arrangements were trained and coached by private doctors as part of the

supervisory process.

When the respondents were asked on whether the said PPP arrangements were
cordianted under a particular law, they said the arrangement was only based on
mutual trust witnessed with exchange of letters and ideas through meetings. The
arrangements are generally, one of the traditional kind of partnership which are not
captured under the PPPA.

4.3.2.2 PPP in Resource sharing

The interesting feature in partnerships is the way deficiencies were complemented
through joint resource sharing among the partners. For example, in some cases when
there was shortage of malaria drugs from the KDC, mothers were given the drugs by
a faith based dispensary at the rate of Tshs. 1000 per dose as compared to Tshs. 2000
in other private service providers. They were also given Ferrous Sulphate for a
thousand shillings per dose. Technical support through the use of tools and
equipments from the private service providers though not formalized was often made
available. It was alleged by one reliable respondent that private service providers
lack essential tools and equipments, but sometimes they are better than the
government. However, mutual support played a vital role in facilitating health care

service provision where collaborations were available.

4.3.2.3 PPP in Joint Treatment
There was also a joint diagnose and treatment of diseases at the Hospital within
Kigoma district between the Municipal Council and Baptist Mission Hospital. While

the government provides reagents, the private hospital conducts laboratory tests
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under the subsidised rates. Each patient pays an average of Tshs. 300 instead of the
Tshs. 500 (market rate). It was also observed that while the government contributed
more to the partnership in services like electric bills, office space and maintenance,
the private hospital provided emergency services including accident and treatment of
eruptive diseases in anticipation that patients would pay or the private doctor would

be compensated.

This area of collaboration is vital for the improvement of health care provision and
emergence services. One of the proffessional doctors from public service commented
that although emergency services are accompanied by high risks necessitating the
government hand, efforts to get support from the government is sometimes

frustrating. Nevertheless, the arrangements are said to be effective.

4.3.2.4 PPP in Planning

The national and sectoral policies and laws make it mandatory for the public and
private sector entities to work together through planning to ensure that there are no
duplication of efforts and misuse of resources.*® In most cases, private service
providers are invited and they make significant contributions in terms of
supplimenting the local authorities’ budgets. In the area of study, the private
stakeholders have thier special day of planning and budget discussions. For example,
in the year 2012 KDC had three special days of discussing the council 3 years

strategic plan by private sectors.

4.3.2.5 PPP in Basket Funding

The government has been allowing to categorize private hospitals providing health
services in areas where there are no district hospitals as “Designated District
Hospital.” Once such hospitals are categorized by way of PPP they receive support
through basket funding arrangement. In one incidence, it was found that a hospital
categorised as DDH was allocated Tshs 45,600,000 for the 2011/2002 financial year.

10 This is a Government policy on planning through Opportunities and Obstacles. See also planning
guidelines from the Ministry of Health and Social welfare, 2011.
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4.3.2.6 Supply of Drugs and Other Essentials

Public private partnerships could be noted with pharmacies in the form of drugs
supply whenever there were shortages and the MSD could not meet the needs on
time. However, this could happen as a “last resort” because of the belief that drugs

and other essentials were more expensive in private pharmacies than in MSD.

Another concern was noted on the quality of drugs from pharmacies. However, this
concern was said to be true in some few cases, but in indeed, drug supplies from
private pharmacies were more efficient, and of lower price. Experiences from KDC
show that in most cases the private pharmacies supplied drugs more efficiently and at
lower costs when compared with MSD.The applicable law is the Public Procurement
Act.

The research further reviled that the existing arrangements have been satisfying the
parties as they have long been discharging their obligations on mutual trust.

Wadau wote tuimarishe ubia na
ushirikiano (PPP), ili kuboresha
huduma za afya na ustawi
wa jamii Tanzania

Traditional PPP arrangements in Health Sector as advocated by the Ministry of

Health and Social Welfare. (Source: Planning Unit of Kigoma Region)

68



4.3.3 PPP arrangements in Service Provision

Apart from outsourcing revenue collection and partnerships in health there exists
other arrangements in the district. According to the respondents in the Kigoma
Municipal Council, the Council had once rendered security services to private
security company known as SAM Security Company Ltd. Under the contract the
company was responsible for all security issues in and outside the main office and in
return, it is given Tsh. 150,000/= per one security guard. It was also revealed that the
task of municipal gate collection of the bus stand is put under a private individual
person who is responsible for collection and cleanliness of the terminal. The reason
behind the arrangement is said to be lack of committed human resource for the work
on the part of the Municipality. The gate fee collector looks the arrangement as one

of the strategies of the government to empower its people economically.

The similar arrangement was found in Kigoma District Council where Kiwango
Security Company Ltd is contracted with the council to provide security services to
all the buildings and properties formally belonging to the UNHCR at Lugufu refugee
camp. The researcher noted that the contract between Kiwango Security Company
and KDC was procured through emergence procurement procedures under
procurement laws for the council in which it could do nothing instantly without the
help of the private security company!

4.3.4 PPP arrangements in Agricultural Sector

The traditional PPP arrangements in agricultural sector in LGAs have been practiced
in different ways, again, on the basis of mutual trust and understandings. In Kigoma
district, the researcher discovered that PPP arrangement was implemented in the
form of tripartite collaboration, the players being the District Council, the community
and the NGOs. To site one example, the District Council had an arrangement with
United Nations International Development Organization (UNIDO) in community
empowerment through Palm oil projects. This was in the year 2009/2010. The
Council constructed the house for the oil extracting industry through community
participation while UNIDO purchased all the machines for the project and the two

parties handled the project freely to the Bitale village community. This arrangement
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is said to be beneficial to the council and its community as the NGO subsidizes the
council budget. On the other hand, the arrangement is said to be very effective

especially when every party has a will to fulfill its obligations.

On the question, whether the established coordination unit in the Tanzania
Investment center and the Finance Unit in the Ministry of Finance, which are
empowered to examine and approve all PPP projects under the PPPA, will prejudice
the independence of the local governments, and will be ineffective under the
traditional PPP arrangement, the respondents had the affirmative opinions. Although
the respondents who were asked were common men, their replies concurred with the
analysis of law and the responses from the professionals. It is therefore without slight
doubt that the traditional PPP arrangements were helpful, effective, firm and widely

practiced in the LGAs on contractual or mutual trust bases.

As a general observation, it was revealed that the traditional PPP arrangements such
as public office cleaning by private companies, running of private hospitals as
designated hospitals, security services in government offices by private security
companies and the like, out sourcing of revenue collection by local authorities are
not covered and addressed under the PPPA and the respective regulations. One
lawyer told the researcher that the present PPPA was not intended to capture such
small types of PPP arrangements, although the definitions as to what PPPs are, under
the law, seem to include such arrangements. He opined that the law is meant to
capture huge investments between the government or its agencies and foreign
investors, and between the government and fewer giant companies or parastatal
organizations present in Tanzania. It was further uncovered that even the said giant
companies and privately operating parastatals have been hesitating to adhere to the

regulatory framework established under the PPPA.

4.4 Efficiency of PPPA and promotion of PPPs in Tanzania
The second assumption, which the researcher had, was that: “The laws on PPP do
not sufficiently promote PPP arrangements in Tanzania for Tanzanians because of

i

the bureaucratic nature of the law”. This assumption was also confirmed
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affirmatively. First, the 10 professional respondents were asked whether any of them
had applied PPP law. Only 2 admitted to have their project feasibility studies
submitted to the Coordination Unit since 2012 but nothing had been done up to
March 2013. The projects were still pending, waiting for decision in the coordination
unit at the time of the interview. The two respondents came from the same
organisation. They further narrated that the management of their organisation made a
decision not to apply PPPA until when the institutions will be stable and the
procedures simplified. The institution work with public sector without involving the
organs provided under the law. The rest 8 respondents denied to have had their
arrangements governed by PPPA. They all expressly pointed bureaucratic delays and
institutional complexity of the law as the main reasons for their lawyers’ advice to
escape PPPA.

On the question of promoting PPPs by PPPAs, it was revealed by all the 8
respondents that the law and its regulations might not promote PPPs as expected
because of time involved from the time of project concept inception to its
implementation stage. The respondents finally maintained that as of now, there is
nothing wrong in applying other laws such as the procurement laws, the law of
contract and sector regulations. Given the analysis of the law in the preceding
chapter and the quality of the respondents, it is obvious that the PPPA and its

regulations do not sufficiently promote PPPs to the expected standards.

4.4.1 The expectations of stakeholders on law

The stakeholders were very optimistic that PPPA would provide for easy, fast and
effective procedural guidelines, which would not only promote PPPs in the country
but also integrate many of the Tanzanians in PPPs. Commencing with the
government, Hon. Mizengo K. P. Pinda, the Prime Minister of the United Republic

161

of Tanzania™" showed this optimism. In his speech on Tanzania’s PPP policy, Hon.

181 pinda, M.K.P, (2011), Tanzania - National Public-Private Partnerships Policy available in
http://ppp.worldbank.org/public-private-partnership/library/tanzania-national-public-private-
partnerships-policy accessed on 27 June 2013
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Pinda made it clear that the Government recognizes the role of private sector in

bringing about socio-economic development through investments.

The national PPP Policy was expected to serve as an important intervention to
accelerate economic empowerment by ensuring that Tanzanians are adequately
empowered in various PPPs interventions. In the same spirit, a cross-section of
various stakeholders had been involved in the development of the policy; and all the
stakeholders were looking forward for the necessary collaboration for its
implementation so that the noble goal of economic growth and eliminating poverty in
Tanzania could be achieved. In this spirit, no body might expect the formulation of
the law that introduces bureaucratic and very long procedures.

The likelihood that the stakeholders thought of poverty among Tanzanians when they
were formulating the policy is not questionable. However, it is unfortunate that while
they were thinking about poverty reduction through PPPs they could not think and
contemplate to have at hand the clear and simple legal framework, which would
ensure and guide the existing micro PPPs in the Country. The wording of the Prime
Minster throughout his address denotes his anticipating the giant economic projects
for country’s economic growth, which does not necessarily mean people’s

developments.

To illustrate the above; he made the following statements:
To achieve the goal of poverty reduction by 2025, Tanzania has chosen to initiate
and implement measures for the realization of green revolution by adopting
KILIMO KWANZA resolution. This is the development vehicle for modernizing
agriculture and thereby attaining economic transformation needed for sustained
poverty reduction. Transformation of agriculture will depend on heavy
investment in the development of capacity for delivery of PPPs to contribute to
the attainment of Vision 2025. In this regard, the government recognizes that,
greater private sector participation through PPPs in providing efficient, reliable
and affordable socio-economic services is fundamental for green revolution and
broad based growth and sustainable poverty reduction. The creation and

operation of an appropriate enabling environment to guide public and private
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sectors, donor community and other stakeholders in PPPs will go a long way in

contributing to the achievement of our development goals. (Emphasis supplied)

The words of the government are completely in disregard of the traditional PPPs
despite the fact that such small PPPs are dominant and very important to common

people in the country.

4.4.2 PPP in current Giant Economic Projects in Kigoma District

PPP in big economic projects have been carried out even before the enactment of
PPPA and have been carried on contractual bases and memorandums of
understanding. The UDOM project stands out as among the brightest examples of
cooperation between NSSF and other Pensions Funds, and the government in the
form of PPP arrangement begun as soon as the current president assumed power in
2005, more than four years before the enactment of PPPA. The project begun by
construction of the main Compus which was scheduled for completion on August 20,
2008, but was instead certified as completed on September 27 that year.'®? The
relationship was contractual which resulted from the will of the two parties without

invoking series of approving organs.

In the area of study, such kind of partnership exists too. In October 2012, Kigoma
District Council had memorandums of understanding with the National Social
Security Fund (NSSF) for construction of international transportation terminal
wealthy billions of shillings. In the same October 2012, it had another understanding
with the Tanzania Investment Bank (TIB) for construction of international market at
Kagunga boarder.*®® All these projects qualify without a slight doubt to be termed as
PPP projects but parties to those MoUs decided to avoid applying the PPPA. In that
case, two big PPP economic projects are now on motion in Kigoma district.
According to the memorandum of understanding (MoU) between KDC and NSSF
the parties had primarily agreed to use at all the stages the PPPA and its enabling
regulations. Clause 1.4 of the MOU reads: “In the Course of implementing this

162 Bysiness Times available in www.businessTimes.or.tz accessed on 21June 2013
183 Information obtained from Kigoma District Council, TIB and NSSF
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MOU, the parties shall comply with the provisions of the Public Private
Partnership Act, 2010 (“the Act”), its respective Regulations and any other

relevant laws of the United Republic of Tanzania (emphasis supplied)”

It is however said that, later after the signing of the MoU the parties resorted to do
things on their own. Implementation of the MoU begun with series of meetings
between the parties without the consent of anybody mentioned under law. The only
deciding organs, which were involved in the matter, are the internal standing

4 which included the economic, infrastructures and environment

committees,®
committee, The finance, administration and planning committee and the full council.
Currently, it was noted, the partners are jointly carrying the pre- feasibility study
through a consultant but not for the purposes of submitting the same to the

coordination unit; instead, it is for their own consumption.

It was revealed to the researcher that upon the project being found viable, the parties
will draft and enter into the binding agreement, and then will jointly cause the
feasibility study to be conducted, which shall include the architectural and
engineering design. They also anticipated involving the other regulatory bodies such
as SUMATRA, Police Force, EWURA and others. The reasons behind bypassing the
PPP regulatory framework under the PPPA are only two: bureaucracy and time

involved in the whole process until one may secure the consent from all bodies.

On the their part, the respondents from Kigoma District Council Administration join
hands with professional private partners on the question of bureaucracy and time
wastage as grounds for which they have thought of waiving the involvement of
administrative bodies created by the PPPA. In addition to the above, and in
responding to the question whether waiving the PPPA would amount to breach of

statutory duty, they said various laws empower them to enter into PPP arrangements

184 The Standing Committees are the decisive bodies in the LGAs, established under Section 74 of the
Local Government (District Authorities) Act, Cap 287. Any economic matter is first reported to the
Economic, Infrastructures and Environment Committee, then to the The Finance, Administration and
Planning Committee, and lastly to the the Full Council. The Full Council is the Supreme Organ in
LGAs.
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without resorting to PPP laws. The respondent from procurement office of the
council cited to the researcher section 74 of the Public procurement Act as one of the
enabling laws while other 2 from the same council cited the powers conferred upon

local governments by the Local Government (District Authorities) Act.

The respondents from the public sector among the professionals, however, do not
feel that the PPPA and the regulations do take away the autonomous nature of the
government independent bodies. This is because, they said, the government is only
one in the country. Any independent department, agency or local government work
to ease the duties of the central government to provide services to the public. It is
therefore justified to have the commanding heights in the central government. The
only problem, one respondent said, is the regulatory framework created by the law

and its workability.

In the light of the findings above, the researcher had had time to debate with some
professional respondents on what could be the solution to the problem of
bureaucracy under the law. It was argued that there was no logic at all in establishing
the series of bodies to deal with same functions at different time and, sometimes,
with business of repetitions in decision making. One would ask why the coordination
and Finance Units, for-example, should not be fused together into one body within
TIC, composed of the required experts so that time and financial resources are less
spent for greater economic achievement. The researcher is confidently subscribing to
the respondents that the current framework does away with serious investors instead
of attracting them. Probably, the investors who would wish to tolerate the processes
in the law are those that do not processes capital at hands but wish to borrow from
our own banks in the event they secure a project.

75



CHAPTER FIVE

CONCLUSIONS AND RECOMMENDATIONS

5.0 Introduction

The study dealt with a critical analysis of the law on Public Private Partnership in
Tanzania, particularly the Public Private Partnership Act its enabling regulations, the
Public Private Partnership Regulations. This is the last chapter of the study. It
therefore presents the conclusions on the findings and recommendations thereto for
how we can better promote, guide and carry out PPPs in our county and perhaps in

African nations with similar endeavours.

5.1 Conclusions

The research intended to examine the Law and Practice of PPP in Tanzania generally
with the view to reply the question: whether or not the Public Private Partnership
Act, 2010 suits the Tanzanian environment, and whether it took into account the pre
existed PPP arrangements, and ability of common Tanzanian entrepreneurs to apply
or have their arrangements accommodated in the law so that they may survive in

current competitive business.

Specifically, the first objective was to examine the efficiency of PPP Act in
Tanzania. The objective was accompanied by the assumption that the laws on public
private partnership do not sufficiently address the pre existed PPP arrangements in
Tanzania. It is concluded that although the definition of PPPs in the PPPA entails all
kinds and forms of PPPs, the regulations leave out of box all the traditional, simple
but many forms of PPPs that are practicable to many common Tanzanian
entrepreneurs. Nevertheless, the bureaucratic nature of the PPPA reduces its
expected efficiency. The significant time and monetary resources are spent at the
preliminary stages regardless of whether or not the expected project would be

implemented.
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The second specific objective was to look on whether in practice the law promotes
the PPP with indigenous private entities in our country. The accompanying
hypothesis was that the laws on PPP do not sufficiently promote PPP arrangements
in Tanzania for Tanzanians because of the bureaucratic nature of the law. The
assumption is proved affirmatively. It has been observed that the creature processes

of the Act makes the way through to PPP arrangement too long and cumbersome.

As such, the law is not very much encouraging and promoting PPPs in the same pace
as would be expected to in the current world business environment. This conclusion
is given with knowledge that, apart from the processes in the analyzed law, there are
number of other legal requirements, which, a foreign company for example, has to
fulfill in order to have investing permission in Tanzania. Such include incorporation

criteria, obtaining necessary licenses, and land acquisition procedures.

The last objective was to examine whether the PPPA affects independence of the
independent government bodies such as LGAs in Tanzania. The assumption was that
the laws on public private partnership in Tanzania confiscate the autonomy of the
independent government bodies such as Local Government Authorities. Apart from
respondent’s views, a specific chapter was made for this hypothesis. It is concluded
that the powers of the independent government entities like local government
authorities to enter into PPP arrangements are confiscated by the central government
through various bodies established by the PPPA. The researcher concludes that
taking away such powers is unnecessary and, on the part of LGAs, amounts to taking
peoples autonomy in deciding for their own fate. The PPPA goes against the general
objective for establishing LGAs enshrined in the Constitution of the United Republic

of Tanzania.

The study further revealed that soon after liberalization of economy in our country,
and more so, in 2000s, the public sector departments positively responded to the idea
of engaging private parties in economic and social service delivery. The relationship
between the public and private sectors has proved success. The success include

improvement in social service provision in terms of time, quality and cost effective
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services, reduced gape of human resource constraints in public sectors, economic
empowerment of small scale indigenous entrepreneurs, increase of employment
opportunities in the country, and improvement of economies of the public through
improved infrastructures, and other economy stimulating areas. The research
concludes that the mentioned successes are not all the success. This, therefore, is one

of the areas for further research.

The success mentioned hereinabove have been achieved regardless of the fact that
for over ten years there was no specific law on PPP nor was there any specific policy
on PPPs. It was therefore, expected that the enactment of the policy would aim at
promoting PPPs in the country but the research has revealed that only some giant
PPP projects would enjoy the protection of the PPPA, though the law itself does not
have the spirit of promoting them.

5.2 Recommendations

The researcher came up with the following recommendations:

5.2.1 Amendments of the PPPA and its regulations, GN No. 165/2011

The Public Private Partnership Act, 2010 establishes the coordination unit and the
finance unit; and provides for the requirements under which the PPP projects should
be carried through. As we have seen earlier, the PPP regulations published to make
the Act work has put in place the cumbersome, long and bureaucratic procedures,
which, instead of promoting PPP arrangements, limit their pace. The Act and the
regulations should therefore be amended by consolidating all the approving powers

in the two units which should be composed each with necessary experts.

The role of the Attorney General in advising on the agreements should be integrated
in the coordination unit. The legal officers and solicitors established under the
Attorney General (Discharge of duties Act) No. 4/2005 should be left to advice their
departments. It must also take into consideration the aspect of safeguarding the

powers, supremacy, interests, and demands of the independent public sectors such as
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LGAs and public parastatal organizations. The regulations should take into account

their independence in decision making.

5.2.2 Formulation of PPP regulations for small scale PPPs in the country

This study and many others have revealed with approval the existence of small scale
or traditional PPP arrangements. The arrangements include public office cleaning by
private companies, running of private hospitals as designated hospitals, security
services in government offices by private security companies, outsourcing the
revenue collection activities by public sectors to private parties, arrangements in
health sectors, outsourcing gate collections, license issuance, and the like. We have
also seen that the PPP regulations have not taken into account such arrangements. It
is thus, recommended that these kind of arrangements be protected by the specific
regulation which should take into consideration the promotion of such PPPs, and
protection of private parties in the arrangements because of their infiriority to public

sectors.

5.2.3 Strengthening indigenous entities for PPP arrangements in the Country

When one reads the PPPA and the PPP regulations may easily underscore that the
idea of large scale PPPs in our country largely depend on foreign capital and foreign
experts. This is dangerous because economic development of the country does not
necessarily mean and reveal into economic development of the people. It is
recommended that purposeful investment capacity building to Tanzanian Companies
should be exercised by the state Ministries so that the profit obtained in PPPs is

spread to Tanzania through money circulation and re-investment.

79



REFERENCES

LIST OF BOOKS:

Itika, J.S (2011) Public Private Partnership in Social Service Delivery in Theories
and Stories in African public administration, African Studies center

Massawe, M.P (2012) “Understanding of International and Domestic Contract Law”
in Basics of Commercial Law in Tanzania, Karlamer Print Technology, Dar

es Salaam.

NKkya, E. (2000) Public-Private Sector Partnership and Institutional Framework at
Local Level: The Case of Solid Waste Management at the City of Dar es

Salaam, Tanzania.” Mzumbe.

Sohail, M., et al, (2003) Local Government Service Partnerships: A Background

Commonwealth Local Government Conference, Pretoria, South Africa.

JOURNALS/REPORTS /ARTICLES/SPEECHES
George Omondi, (2011) “Business East Africa” All Africa.

Hildebrand Shayo (2012), “Is due Diligence the power of success in Public Private

Partnership (PPP) and Joint VVenture Business?’ in Tanzania Business Focus,
TPSF

Honest Prosper Ngowi, “Public-Private Partnership (PPPs) in the Management of
Municipalities in Tanzania — Issues and Lessons of Experience, Mzumbe

University

Peter Kasanda (2012), Tanzania: The Legal Framework of Public Private

Partnerships In Tanzania, Clyde & Company.

80



Sadock Dotto Magai, (2011), Project Finance in 45 Jurisdictions World Wide,
Getting the Deal Through in Collaboration with IMMA Advocates
(unpublished report).

Wilbert B. Kapinga and Aisha Ally Sinda, (2011) Tanzania: The Public Private
Partnership Act, 2010, and its implications for the business community,
Mkono & Co. Advocates.

William Augustao Mgimwa (MP.), “The estimates of Government revenue and
Expenditure for the Fiscal year 2012/2013”, Government Printers, Dar Es
Salaam, June 2012

LIST OF WEBSITES

Business Times available in www.businessTimes.or.tz accessed on 21June 2013

Glasow P. (2005) Fundamentals of Survey Research Methodology, Washington C3
Center, Mc Lean, Virginia available at
www.mitre.org/work/tech_papers/tech papers/05_0638/pdf accessed on 29
August 2013

Guidance 6 European Commission COM(2005)569 Final: Communication on
PPPs and Community Law on Public Procurement and Concessions available in
http://www.eib.org/epec/g2g/annex/2-legal-frameworks/index.htm accessed on 13
June, 2013

Jeffrey D., et al (edt), (2009), International Project Finance and Public Private
Partnerships, available in
http://books.google.co.tz/books?id=V4RuM_1kPhAC&pg=RA10PA11&Ipg=RA10
All&dg=legal+and+regulatory+framework+of+PPP+in+Tanzania&source=bl&ots=
C606PXvezM&sig=S1CgHNINgXaQ68STqDSK20pfZ0&hl=sw&sa=X&ei=kCr0
UbLeCISf7gbOqYDQAQ&Ved=0CFQQB6AEWBQ#v=0onepage&q=legal%20and%20

81


mailto:africaagenda@snrdenton.com;web.content@snrdenton.com?subject=Africa%20Agenda-PPP%20Act%202010
mailto:africaagenda@snrdenton.com;web.content@snrdenton.com?subject=Africa%20Agenda-PPP%20Act%202010
http://www.businesstimes.or.tz/
http://www.mitre.org/work/tech_papers/tech_papers/05_0638/pdf%20accessed%20on%2029
http://www.eib.org/epec/g2g/annex/2-legal-frameworks/index.htm
http://www.eib.org/epec/g2g/annex/2-legal-frameworks/index.htm
http://www.eib.org/epec/g2g/annex/2-legal-frameworks/index.htm
http://books.google.co.tz/books?id=V4RuM_1kPhAC&pg=RA10PA11&lpg=RA10A11&dq=legal+and+regulatory+framework+of+PPP+in+Tanzania&source=bl&ots=C6O6PXvezM&sig=S1CgHn9NgXaQ68STqDSK2OpfZ0&hl=sw&sa=X&ei=kCr0UbLeCISf7gbOqYDQAQ&ved=0CFQQ6AEwBQ#v=onepage&q=legal%20and%20regulatory%20framework%20of%20PPP%20in%20Tanzania&f=true
http://books.google.co.tz/books?id=V4RuM_1kPhAC&pg=RA10PA11&lpg=RA10A11&dq=legal+and+regulatory+framework+of+PPP+in+Tanzania&source=bl&ots=C6O6PXvezM&sig=S1CgHn9NgXaQ68STqDSK2OpfZ0&hl=sw&sa=X&ei=kCr0UbLeCISf7gbOqYDQAQ&ved=0CFQQ6AEwBQ#v=onepage&q=legal%20and%20regulatory%20framework%20of%20PPP%20in%20Tanzania&f=true
http://books.google.co.tz/books?id=V4RuM_1kPhAC&pg=RA10PA11&lpg=RA10A11&dq=legal+and+regulatory+framework+of+PPP+in+Tanzania&source=bl&ots=C6O6PXvezM&sig=S1CgHn9NgXaQ68STqDSK2OpfZ0&hl=sw&sa=X&ei=kCr0UbLeCISf7gbOqYDQAQ&ved=0CFQQ6AEwBQ#v=onepage&q=legal%20and%20regulatory%20framework%20of%20PPP%20in%20Tanzania&f=true
http://books.google.co.tz/books?id=V4RuM_1kPhAC&pg=RA10PA11&lpg=RA10A11&dq=legal+and+regulatory+framework+of+PPP+in+Tanzania&source=bl&ots=C6O6PXvezM&sig=S1CgHn9NgXaQ68STqDSK2OpfZ0&hl=sw&sa=X&ei=kCr0UbLeCISf7gbOqYDQAQ&ved=0CFQQ6AEwBQ#v=onepage&q=legal%20and%20regulatory%20framework%20of%20PPP%20in%20Tanzania&f=true

requlatory%20framework%200f%20PPP%20in%20Tanzania&f=true accessed on
25/06/2013

National Assembly, the estimates of Government revenue and expenditure for the
fiscal year 2012/2013, Government Printers, Dar Es Salaam, June 2012 available at
http://www.parliament.go.tz/docs/4d634-BUDGET-SPEECH-JUNE-2012-------
FINAL.pdf accessed on 22 October, 2012

Peter Kasanda (2012),Tanzania: The Legal Framework Of Public Private
Partnerships In Tanzania, Clyde & Co. available at

http://www.mondag.com/x/198926/Project+Finance+PPP+PFI/The+Legal+Framewo

rk+Of+Public+Private+Partnerships+In+Tanzania accessed on 25 October, 2012

Pinda, M.K.P, (2011), Tanzania - National Public-Private Partnerships Policy
available in http://ppp.worldbank.org/public-private-partnership/library/tanzania-

national-public-private-partnerships-policy accessed on 27 June 2013

Smitha K.C & Sangita S.N.,(2008), Urban Governance and Service Delivery in
Bangalore: Public Private Partnership, Istitute for Social and Economic Change,
available at http.www.isec.ac.in/WP-189 accessed on 12 June 2013

Sohail, M., Plummer, J., Slater, R., and Heymans, C., (2003) “Local Government
Service Partnerships: A Background”, Commonwealth Local Government

Conference. Pretoria, South Africa available at https://dspace.lboro.ac.uk/dspace-

jspui/handle/2134/3963 accessed on 12/09/2012 accessed on 12/09/2012

The National Bureau of statics- 2002 census results, available at

http://www.nbs.go.tz/sensa/popu2.php accessed on 12 June 2013

82


http://www.parliament.go.tz/docs/4d634-BUDGET-SPEECH-JUNE-2012-------FINAL.pdf
http://www.parliament.go.tz/docs/4d634-BUDGET-SPEECH-JUNE-2012-------FINAL.pdf
http://www.mondaq.com/x/198926/Project+Finance+PPP+PFI/The+Legal+Framework+Of+Public+Private+Partnerships+In+Tanzania
http://www.mondaq.com/x/198926/Project+Finance+PPP+PFI/The+Legal+Framework+Of+Public+Private+Partnerships+In+Tanzania
http://ppp.worldbank.org/public-private-partnership/library/tanzania-national-public-private-partnerships-policy
http://ppp.worldbank.org/public-private-partnership/library/tanzania-national-public-private-partnerships-policy
https://dspace.lboro.ac.uk/dspace-jspui/handle/2134/3963%20accessed%20on%2012/09/2012
https://dspace.lboro.ac.uk/dspace-jspui/handle/2134/3963%20accessed%20on%2012/09/2012
http://www.nbs.go.tz/sensa/popu2.php

APPENDIX
APPENDIX : INTERVIEW GUIDE TO RESPONDENTS.

I am conducting a study on the critical analysis of law and practice of public-private
partnership in Tanzania. | will be asking questions regarding the practice; | also
would like know your experience in transactions of PPP in Kigoma District and their
guiding laws, regulations or norms. | guarantee you that the discussion is completely

confidential. Thank you in advance for your response.

1.0 General Particulars of the Respondent
1.2. Sex of the respondent: Male ..................... Female: ..o,

1.3. Main Occupation of the Respondent: ...............oooiiiiiiiiiiiie e

POSIEION/TOD. ..o et e e
1.6. If Business:
TYPE OF BUSIIESS. .« .t ee ettt et et ettt et et e e e

Number of Employees in this business:

2.0 Questions for Councilors and Small scale entrepreneurs

2.1 What are the Public Private Partnership arrangement are you practising in
KiIgOmMa DISEICE? ...ttt e s

2.2 When did you enter into the partnership .........cccccvevvieveenenievenereeieeeseneseens

2.3 How did you enter into the partnership.........ccccocevveienevencerscecceeeee s

2.4 Which laws did govern the arrangement before 2011 in PPP transaction ...............
2.4 D0 you Know the NeW PPPA? ...

2.5 If yes, have you applied the NeW [aW ..........cccovvviviiiii i

2.6 If yes, has anything changed from old forms to new forms ............cccccoevevennene,
2.7 If yes, what are the advantages? And what are the problems of applying PPPA?

2.8 How do you see the new law on promotion of your buSiness? ...........cccccoevvrennnns
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2.9 Are the old legal procedures of PPP as practiced in the District sufficient to

protect the interest of the parties and promote PPPS? ........cccccoeevivicvcvenene, if yes

2.10 The PPP Act establishes the coordination unit in the Tanzania Investment center
and the Finance Unit in the ministry of finance to examine and approve all the PPP
projects; then the contracts will be approved by the attorney general. Do you think

the independence of the local governments will be at risk? .........cccccoovvviiieiiicienns if

2.11 What does the District Council benefit from PPP arrangements? .............ccocoenee.
2.12 What are the advantages to the private partners? ..........ccccooeereencienciennenenn

3.0 Questions to Professionals

3.1 Have you ever applied the Public Private Partnership Act in any PPP
arrangement, which you involved? ................

if yes, in which project?.........ccccoooviiniennnenn

IO WY ? oot
3.2 Before the enactment of PPPA what were the regulating laws on PPP
AITANGEMENTS? 1.eiiitieii sttt b e bbb e e st e et sre et e sbeenbeaneas

3.3 Are the traditional PPP arrangements such as public office cleaning by private
companies, running of private hospitals as designated hospitals, security services in
government offices by private security companies and the like, well covered and
addressed under the PPPA and the Respective Regulations? Give reasons to any of
YOUE BNSWET. .vvireetetestseteteseseseesetesesessebese st sbebebe e st st ebesese et st be bt seebebe st srebetene

3.4 The independent Bodies under the PPPA and its current regulations are required
to have series of approvals from the institutional creatures of PPPA. Do you think
such bodies like Local Government Authorities will be affected in terms of
supremacy and independence? ............ccoceeeenene if yes, Why ..o,
3.5. Do you think the PPPA and the PPP Regulations, 2011, GN 165 /2011 promote

and encourage PPP arrangements to indigenous private enterprises in Tanzania

Thank you!

84



