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ABSTRACT

The crime of aggression is one of the grave crimmeder international law and
touches the concern of the international commuastya whole. Despite its inclusion
in the Rome Statute, 1998 the International Critn@waurt (ICC) has no jurisdiction
over the crime due to nonexistence of clear defimiand elements constituting the
crime. The proposed amendments to the Rome Statubeigh the Resolution
RC/Res. 6 of 2010, define the crime of aggressiahspecify its elements. However,
the Resolution RC/Res. 6 subjects the jurisdictbthe ICC to the mandate of the
UN Security Council. In this situation, the ICC oah exercise its jurisdiction over
the crime of aggression directly unless the UN 8gcCouncil has first determined
the existence of an act of aggression with regaslith allegations. This has a direct
effect to the institutional independence of the I@Gd it creates jurisdictional

complications on the crime of aggression.

The general objective of this dissertation was nalgse the Resolution RC/Res. 6
with regard to the jurisdiction of the ICC on théte of aggression by examining the
interplay between the ICC and the UN Security Cdurk@r the purpose of this

study, the researcher applied doctrinal legal rebedfield research and library
research and undertook the study within the regairi3ar es Salaam, Dodoma and
Morogoro in Tanzania. For the purpose of data cbtla, the researcher obtained
primary data by the use of interview and questicenamethods as well as

documentary review for secondary data. The coltectata was analysed through

qualitative data analysis.

Generally, the findings show that, most of the oeslents are still in doubts as to
whether the crime of aggression will be effectiveigd by the ICC due to the pre-
determination requirement set by the ResolutionR®G/ 6. The researcher concludes
that, the UN Security Council may use this powedétay proceedings of the crime
of aggression at the ICC hence affecting the futdiidie crime and confidence of the

international community over the crime.
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CHAPTER ONE
GENERAL INTRODUCTION
1.0 Introduction

Aggression involves a grave breach of internatidenal by the state and forms part of
the forbidden acts of states under international'lSuch a breach may either threaten
or breach international peace and security. Inresseaggression is committed by a
state against another state. However, Contempderglopments of international law
particularly at the end of the Second World Wars hieked an individual who is in a
position to plan, initiate or execute aggressiothwlie liability for acts of aggressién.
The reason behind linking individuals with actsagigression has been argued to the
extent that, the commission of international crirttesigh in law is seen to be done by
states but in reality is done by individuals and fynishing these individuals,

international law will be seen to be enforced.

The linkage of an individual to acts of aggresssommitted by the state has resulted
to a crime of aggression under international crahlaw?* Unlike other international
crimes under article 5 (1) of the Rome Statute, @€ has no jurisdiction over the
crime of aggressionlts jurisdiction may be activated in January 2@Epending on
the decision to be taken by the member stateset®Rtime Statut®Despite this hope
of jurisdiction over the crime of aggression, ti&CI will only exercise its powers if
the UN Security Council has first determined thes&nce of an act of aggression on

such particular allegations of the crime of aggress

'Article 1(1) of the UN Charter, 1945.

2 After the Second World War, various perpetratoesantried at the Nuremburg and Tokyo Tribunals
for crimes against peace which is equivalent toctivee of aggression.

¥ Memorandum submitted by the Secretary GenerdledJnited Nations General Assembly and the
International Law Commission (1949he Charter and Judgement of the Nuremburg Tribunal
History and AnalysisLake Success, New York. p. 41

“Article 5 of the Rome Statute, 1998.

® Ibid. Article 5 (2)

®Article 15 (3)bis and article 15 (3jer of the Resolution RC/Res 6, 2010.

"Ibid. Article 15 (6)bis.



Even where the UN Security Council remains muteaf@eriod of 6 months after the
notification of the alleged crime of aggressiore grosecutor cannot proceed with the
investigations unless the trial chamber has awtbdrhim and if the Security Council
has not exercised its deferral pow&Fhese requirements create complications on the
exercise of the ICC’s jurisdiction on the crimeagfgression and generally affect the

institutional independence of the ICC.

This study was intended to show the jurisdictiodddiculties of the ICC over the

crime of aggression created by the Kampala ResollRIC-Res.6. The major aim was
to identify the possible factors which may credtallenges to the exercise of the ICC
jurisdiction if it will be activated in 2017 and tmmment on the future of the crime of
aggression due to the nature of the UN SecuritynCiband its resolutions. This study
Is very important to be carried at this moment whtye Resolution RC-Res.6 has not
yet been officially adopted and due to a seriededfates on the exercise of the ICC’s

jurisdiction on the crime of aggression.

1.1Background to the Problem

Aggressive wars are said to have been used bynsatigainst other nations for ages.
Historical review reveals that, in 1268 Conradimviohenstaufen was tried for
waging aggressive warThe trial of Conradin is also said to be the firl in world
history for waging aggressive wirHowever various sources do not give a detailed
history of the trial and the rules used during Golm’s trial for waging aggressive

war.

8 Ibid. Article 15 (8)bis

°Cryer R, Friman H, Robinson D and Wilmshurst (2048)Introduction to International Criminal Law
and ProcedurgSecond Edition, New York: Cambridge Universite$s. p. 312

19 Bassiouni C.M (2013)ntroduction to International Criminal LaywSecond Edition, Martinus Nijihoff
Publisers. pp. 1047 and 1048



In 1758, Emmerich de Vattel, a Swiss jurist addrdsshe illegality nature of
aggression under international lalin his Law of Nations Emmerich de Vattel stated

as follows,

the sovereign who takes up arms without a lawfulseais
chargeable with all the evils, all the horrors dfetwar, all the
effusion of blood, the desolation of families, tiygine, the acts of
violence, the ravages, the conflagrations, are ks and his
crimes. He is guilty of a crime against the enente.is guilty of
a crime against his people... finally he is guiltyaafrime against

mankind in general, whose peduwe disturbs.*?

Vattel's view on aggression came during the pemdten force was used between
states as a legitimate instrument of national godthough during this period states
had a right to wage war against other states, dfterend results of these wars were
cruelty, bloodshed among combatants and noncomisatena left untold sorrow to
civilians® With these tragic results states started reggaditie legality of waging

wars among themselves and the rules of'War.

By the end of the First World War states began mejag themselves for the purpose
of banning wars and the use of war as a means @uing national policies. At
international level, the members of the League afidis agreed to preserve their
territorial integrity and political independenceaast aggressioli. The members of
the League also declared a matter of concern tavtizde league, any war or threat of

war whether affecting any of the members or not agceed to take measures to

YFerencz, D.M (2010) The Crime of Aggression: Soraesénal Reflections on Kampala, Leiden
Journal of International Law, Volume 23, No. 04,cBmber 2010. pp 905 - 908

Ferencz, D.M. Op. Cit.

NicoSchrijver (2003) The Use of Force under the Civarter: Restrictions and Loopholes. The
ACUNS 2003

* The Hague Conferences of 1809 and John W. Holmersdviial Lecture. Retrieved March 22, 2016
from the World Wide Webacunsorg/wp-

content/uploads/2012/09/WebP&ghrijver UseofForcepdf 1907 are good examples for states’
intention to regulate the legality of internatiomars.

*Article 10 of the Covenant of the League of Nations



ensure peace of nations is safeguarfe@enerally, members of the League of
Nations intended to achieve international peace aedurity by accepting the

obligation not to resort to war.

Official condemnation of wars came in August 27283vhen the United States of
America and other powers concluded the generatiytfea renunciation of war as an
instrument of national policy in Paris in which yh@ndemned recourse to war for the
solution of international controversies and ren@adhit as an instrument of national
policy."” Instead the contracting parties agreed to sétde tifferences by peaceful
means? The concluded Kellogg Briand Pact during this peris currently the basis

for banning acts of aggression under customaryriat®nal law*’

Despite these international efforts on ban of vimough the League of Nations and
the Kellogg Briand Pact, the international commymitd not stop the occurrence of
the Second World War (WW I1). Due to the WW I, tleaders of the governments of
the United Kingdom, United States and the Soviebbmet at Moscow in 1943 and
declared to punish German officers and memberteNazi Party who took part in

the atrocities, massacres and executions duringvibréd War 112°

Two years later the same three governments togefitieiFrance signed an agreement
in London for the establishment of Internationallitdry Tribunal which had to try
these war criminals of the WW 4. In the London Agreement, the Charter of the
international Military Tribunal (The Nuremburg Chen) was annexed. Among other
things, the Nuremburg Charter provided for the cosipon and jurisdiction of the
Tribunal.

'®Ibid. Article 11

7 Article | of the General Treaty for Renunciatioiar as an Instrument of National Policy (The
Kellogg - Briand Pact),1928

"¥Ibid.Article Il

%Cryer.Op. Cit. p. 313.

“Moscow Declaration on German Atrocities of 300ctob@43.

2L The London Agreement of 8 August 1945 (The Londgreement, 1945)



Article 6 of the Nuremburg Charter provided andimkd the crimes within the

jurisdiction of the tribunal. Among them were tharies against peace defined under
paragraph (a) as planning, preparation, initiaiowaging of a war of aggression, or a
war in violation of international treaties, agreenseor assurances, or participation in

a common plan or conspiracy for the accomplishroéany of the foregoing.

Thus, the crime of aggression emerged as a crimi@stgpeace during the Nuremburg
trials which took place immediately after the SetdMorld War?> According to lan
Brownlie, the provisions of the crimes of aggressas provided in the Nuremburg
Charter were the result of a compromise which wasetd on making a charge of
launching aggressive war alternative or additiotmala charge of initiating war in
violation of treatie$? Prosecution of the crime of aggression under #meenof crimes
against peace proceeded also during the crimimelk tat the Tokyo International

Military Tribunals?*

Taking into consideration the importance of thengples derived from the
Nuremburg Charter and the decisions of the Nuremhdbunal, the UN General
Assembly adopted a resolution 95(1) which confirraed recognised these principles
as international law principlés.The International Law Commission was then charged
with the duty of working on those principles andnfilating thent® Among other
things, the Commission defined aggression but sledimition was never accepted by
the UN General Assembfy.The origin and development of the problem of giisdly
can be seen to have started during this period wbafiicting views on definition and

jurisdiction on aggression arose.

“Cryer. Op. Cit. p. 312
“BaekBuhm-Suk, (2006) “The definition and jurisdictiof the crime of aggression and the
International Criminal Court”, Cornell Law Schoot&&uate Student Papers, Paper 19.p. 9. Retrieved
2I?‘ecember 21, 2015 from the World Wide Web: httptitdarship.law.cornell.edu/lps_papers/19

Ibid.
“Affirmation of the Principles of International Lawcognised by the Charter of the Nuremburg
Tribunal, G.A Res. 95(1). UN GAOR®Bession, 55Plen. Mtg., (1946)
“Cryer. Op. Cit. p. 314
" Ibid.



In 1974, the UN General Assembly succeeded to athaptiefinition of aggression
through a resolution 3344 According to the Resolution 3344, a war of aggresss

a crime against international peace and that agigresgives rise to international
responsibility’” With this provision, the UN General Assembly digtiished
responsibility for the war of aggression into anwi of aggression which invokes
individual criminal responsibility and an act of gagssion which invokes
responsibility of the stat®. However a Resolution 3344 of the General Assembly
being a soft law could not bind the UN Security @auin its determination of acts of

aggression

When dealing with aggression under international itla 1996, the ILC attempted to
draw a distinction between defining aggressionras@ committed by the state and
aggression as a crime committed by an individuéi. so doing, the ILC proposed the
elements of the crime of aggression by targetimjviduals. Article 16 of the ILC’s

Draft Code of Offences against the Peace and SgafrMankind provided that, an

individual who, as a leader or organiser, actiy@yticipates in or orders the planning,
preparation, initiation or waging of aggression catted by a state shall be

responsible for a crime of aggression.

Again the ILC’s proposals on the crime of aggressitid not succeed before the
UN.*> When these proposals were transmitted to the R@ueference on the

establishment of the ICC, they were not agreed dpdihe main debate on these
proposals was based on the definition of the crihaggression and the role of the
UN Security Council on determination of acts of eggion. As a result the crime of
aggression was inserted under article 5(1) of tlen® Statute, 1998 without a

definition and the jurisdiction over it.

8 GA Res. 3344(XXIX) adopted on 14.12.1974. Therd#in of the act of aggression is under article
3 of the annexed text to the Resolution. This di@dim will be discussed more in chapter three dg th
paper.

9 Ibid. Article 5.2 of the annexed text to the Regioin 3344(XXIX)

Cryer.Op. Cit.

¥BaekBuhm-Suk. Op. Cit. p. 11

bid. p. 12.

%Cryer. Op. Cit. p. 316



After a long period of working on the definition dathe jurisdiction of the crime of
aggression, a resolution RC/Res. 6 of 11 June 2@KJadopted in Kampala-Uganda.
It amends the Rome Statute, 1998 on the definiind elements of the crime of
aggression as well as the jurisdiction over thenerof aggressioti. The resolution
clearly defines the crime of aggression and pravide its jurisdictior?> Looking at a

resolution RC/Res. 6, the UN Security Council mamt its primary role of

q
\

determining acts of aggression before the ICC ésescits full jurisdiction over the

crime3®

A consensus reached in 2010 at Kampala on theitiefirand jurisdiction of the
crime of aggression still leaves questions on therplay between the UN Security

Council and the ICC over crime of aggression.

1.2 Statement of the problem

The inclusion of the crime of aggression in the Rdtatute without activating ICC's
jurisdiction over it is due to disagreement of thember states on the definition of the
crime itself and the proposals of the Internatiooalv Commission, which gave the
UN Security Council a primary role to determineaant of aggression before the ICC
prosecutor initiates investigations on the critheBut after a long discussion, a
consensus has been reached through resolution RCéRen the definition of the

crime of aggression and ICC's jurisdiction over it.

Unlike other offences under the Rome Statute, tD€ Will not have automatic
jurisdiction on the crime of aggressithUnless the UN Security Council determines
the existence of an act of aggression, the ICCgatdsr cannot initiate investigation
on the crime of aggression, whether that powenvestigate arisgsropriomotuor by
state referral.

3 Regarding the exercise of jurisdiction, articl&s(3) bis and 15 (3}er of a resolution RC/Res.6 state
that, the ICC shall exercise its jurisdiction ottee crime of aggression after 1 January 2017 when a
legal requirements are fulfilled

¥ See articles 8is, 15bis and 15ter of the Resolution RC/Res 6, 2010.

*bid. Article 15bis (6).

3'Cryer, et al.Op. Cit. p. 316

% paragraphs 6 and 7 of articlebi$of the Resolution RC/Res 6, 2010



Although the prosecutor can proceed to investighaee crime of aggression when
authorized by the pre-trial division after the UMc8rity Council fails to make a
determination within six month&,yet his powers to initiate proceedings on the erim
of aggression still depends on determination ofaitteof aggression which needs to be
done by the Security Council first, the failurevafich gives rise to delay or wastage

of time by the Security Council.

Triggering jurisdiction of the ICC by the UN SedyriCouncil on the crime of
aggression creates complications on jurisdictiotheflCC on the crime of aggression
and the prosecution of the crime of aggression rgélge The prior determination of
acts of aggression by the executive body of the igNalso likely to affect the
institutional independence of the ICC particulastythe crime of aggression.

Indeed, the resolution RC/Res 6 has subjected @i tb the mandate of the UN
Security Council. In that situation, the interplagtween the ICC and the UN Security
Council on the crime of aggression creates doutddéficulties to the prosecution of
the crime after the ICC's jurisdiction will be fyllactivated. Further, these

complications raise doubts even on the future efcitime of aggression itself.

1.3 Research Hypotheses

(1) The voting system in the UN Security Council onedetining acts of
aggression will always hinder prosecution of thiener of aggression
and the future of the crime itself.

(i) The determination of an act of aggression wilays be influenced by
the politics of the UNSC hence delaying investigiagi of the crime of
aggression by the ICC prosecutor

(i) Institutional independence of the ICC on the crinfieaggression and
confidence of the international community on progien of the crime
of aggression is highly affected due to subordamatf the ICC to the

% paragraphs 8 of article his of the Resolution RC/Res 6, 2010



UN Security Council whose decisions are influenbgdhe politics of

its permanent members.

1.4 Objectives of this Research
1.4.1 The General Objective

This study is generally based on analysis of thesokRéion RC/Res 6 on the
jurisdictional difficulties and institutional indepdence of the ICC regarding the

crime of aggression

1.4.2 Specific Objectives

This particular research study seeks to achievéotlwving specific objectives:

a) To examine the effectiveness of the ICC in proseguinternational crimes
independently without being interfered by extemratities or organs.

b) To analyse the interrelationship between the IC€the UN Security Council
in the context of the UN Charter and the Rome $abm the jurisdiction of
the crime of aggression.

c) To find out factual and legal issues which led tdba@dination of the ICC
jurisdiction on the crime of aggression to the Udt&ity Council.

d) To examine the nature of the UN Security Coundiésisions on substantive
matters and assess on its readiness and effed@medetermining every act
of aggression for the ICC prosecutor to investigiatetime.

e) To examine the future of the crime of aggressiah@npoint the factors likely
to weaken jurisdiction of the ICC on prosecuting thime of aggression.



1.5 Significance of the Research

This study has the following significances;

a) This study reflects the ongoing debate on the cofmeggression and the ICC.
Hence it answers important questions regardinguth&diction of the ICC and
the role of the UN Security Council on the crimeagfyression.

b) The findings regarding the effect of UN Securityu@oil's intervention in the
jurisdiction of the ICC on the crime of aggressisil be very useful to
member states especially during this period offication of the amended
Rome Statute.

c) Further, this study adds knowledge to internatiocrninal law students,
experts of international law, lawyers and otheeliested persons on the crime
of aggression generally and in particular on therplay between the UN
Security Council and the ICC on prosecuting thenerof aggression.

1.6 Literature Review

The focus point of this dissertation is on the fatarime of aggression, the analysis of
the ICC to prosecute on the crime, with the interiee of UNSC. This dissertation
considers various scholarly literatures lookinghomv the authors of the said literature
have explained with regards to the crime of aggoaesand the law thereto. The
consultation will be from different literatures loding available books, reports,
articles, presentation and online materials froectebnic sources. Further, this part
will show the gap left by other authors and utilitiythese authoritative works to this

study.

Robert Cryer, HakanFriman, Darryl Robinson and Elizabeth Wilmshurst*® have
written on the crime of aggression under intermatiacriminal law. According to the
authors, customary international law links agg@s$d an unlawful act of a stateAt
the international level, Aggression was for thatfiime tried before the Nuremburg

“Cryer R. et al. Op, Cit. pp. 312 - 328
“LIbid, p. 312
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international Military Tribunal under the name afimes against peac® The authors

trace historical development of the crime of aggi@s under international law in the
London Charter which established the Nuremberguhah, the Charter for the Tokyo
International Military Tribunal and Control Coundibw No. 10 which all together

provided the definition of crimes against peate.

The judgement of the Nuremburg Tribunals on crimgainst peace formed the basis
for the UN's discussions on the crime of aggressinod the draft statute on the
establishment of the ICC which was proposed byitiernational Law Commission
in 1994% The authors further point out that, the majorgdittional controversial
issues from the start were, the definition of thene and the role of the UN Security
Council in determination of acts of aggresstdrNo consensus was reached with
regard to these two issues, hence the crime ofeagigm was inserted in the Rome
Statute with article 5(2) to exclude jurisdictiofitiee ICC on the crimé&®

By the time the authors were writing this book, emgnents on the definition and
elements of the crime of aggression as well aguttiediction of the ICC on the crime
were not reached. Therefore, the authors haveenritbthing on resolution RC/Res 6
which amends the Rome Statute on the crime of aggne. However the author's
discussion of the crime of aggression, especiatiytte historical development and
controversial issues pointed above is of greatvagleto this study. Hence, this work
is very important to the discussion of the compiaas brought by the ICC and the

UN Security Council on the prosecution of the crioi@ggression.

“2 |bid.

“3|bid. p. 313

“Ibid. pp. 315 to 316

“Cryer R. et al. Op, Cit. p. 316
“% Ibid.
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Robert Mansor*” has based his argument on the role of the UN 8gdDouncil in
determination of acts of aggression for the purpafsegiggering ICC jurisdiction on
the crime of aggression. The author shows howlar3@ of the UN Charter authorises

the UN Security Council to determine acts of agsjres™®

Generally, the author's view is based on the faat, the ICC jurisdiction on the crime
of aggression has been subordinated to the pdltithof the UN Security Council.
The author argues that, the decision of the Cownrcilhe existence or non existence
of acts of aggression binds the ICC, hence amogiritna procedural bar on any
subsequent investigation or prosecution for theneriof aggressioff. The author
generally finds the UN Security Council interferingth the administration of justice
by the ICC.

The author uses various cases to demonstrate rietatipn of Chapter VIl of the UN
Charter and how article 39 of the charter confetslusive authority of the UN
Security Council on determination of situations w$e of force and acts of
aggression’ Indeed the author has clearly criticised this aritp as a pre-condition
to the triggering of ICC jurisdiction on aggressidrhis is very important for this
study particularly on the politics underlying theNUSecurity Council and its

interference in the administration of Justice g/ KGC.

Gabriel Maria Lentner®! has written an article on the role of the UN Sigur
Council in connection with the crime of aggressidime author has provided the
history of the crime of aggression, its developma&nthe Nuremburg Tribunal and

how it was treated by the UN and during the negjona for the adoption of the Rome

“"Manson, R. The ICC, the Security Council and thien€ of Aggression. International law Versus
real politik? Retrieved November 14, 2015 from Wkerld Wide Web:
http://www.bepj.org.uk/wordpress/wp-content/2007iernational-law-versus-real-politik. pdf

8 lbid, p. 2

“Ibid.

**Manson, R. Op. Cit. pp. 3to 7

*! entner G.M, The Role of the Security Council imnection with the Crime of
Aggression.RetrievedNovember 14, 2015 from the Ww/ide Web:
https://intlaw.univie.ac.at/fileadmin/user_upload/ibeziehungen/Internetpubl/lentner.pdf
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Statute>® Further, the author discusses the developmenhefctime of aggression
before and during the review conference for themeriat Kampald® Of more
important to this work, the author discusses thegre of the ICC and UN Security

Council on aggressiot.

According to the author, the UN Security Councildathe ICC have different
obligations over the crime of aggression confertedthem by their constitutive
acts>The obligation of the UN Security Council over agggion is based on
maintenance of international peace and securityewfiC is based on prosecution of
the crime of aggression. Under article 39 of the Oharter, the Security Council
determines acts of aggression for the purpose roying out necessary measures or
sanctions under Chapter VII of the Charter agaipstcompliant state¥.The author's
interpretation of article 39 above is that, theed®iination of the UN Security Council
on the existence or non existence of the crimeggfession is without prejudice to the

findings of other international organs.

Basically the author is in support of the concutrneowers of the ICC and the UN
Security Council over aggressioh.Although the author bases his arguments in
support of the concurrence powers only but thisudision is generally useful to the
study particularly on the historical developmenthad crime of aggression and the role
of the UN Security Council and the ICC jurisdictiover the crime of aggression.

Antonio Cassese and Paola Gaetahave also written on the crime of aggression in
their international criminal law book. According tike authors, the jurisprudence of

aggression has been slow to develop because thecefis too politically charged to

*2 |bid, pp. 6 to 10

%3 |bid, pp. 10 to 14

> |bid, pp. 4 and 5

*° |bid.

*% |bid, p. 5

*'Lentner G.M., Op. Cit.

%8 |bid.

% Cassese A, Gaeta P, Baig L, Fan m, Gosnell C anitingy A (2013)Cassese's International
Criminal Law, Third Edition, UK: Oxford Press. pp. 131 and 18645

13



be defined in sufficiently and exhaustive crimipabvisions that permit international
independent judicial bodies to adjudicite.

The authors have also discussed the definition thedelements of the crime of
aggression as adopted at the ICC Kampala Revievie@mte. Although the authors
have touched important things which are also usefuthis study, they have not
discussed the issue of jurisdictional complicationsthe crime of aggression which
arose in the ICC Kampala Review Conference. Thhesetwas a gap to be filled by

this study particularly on jurisdictional compligats over the crime of aggression.

KederAkman's® work was much interested due to the role of the S&turity

Council in the prosecution of the crime of aggressiAccording to the author, one of
the most problematic issues that let to ICC Kampadaiew Conference is the role of
the UN Security Council in the prosecution of tliene of aggression especially by
distinguishing between the state act of aggressmhthe individual responsibility for
that state act which results to criminal respoffigjbi? The author shows how various
other authors' arguments base on different rolayepl by the ICC and the UN
Security Council on the crime of aggression and #ut these roles should not
necessarily be conflicting ones and for the purpafsthe UN Charter, the Security

Council must also have an important role.

However, the author views issues of politics of fhee permanent members of
Security Council and their veto powers as the ¥ikisisues which will harm the

credibility of the ICC on the crime of aggressf8rctually, the author has discussed
a lot on the crime of aggression and the challengash the court would face as
regards its jurisdiction on the crime. Much of tlegelevant to this study, hence this

% |bid, p. 131

®Akman, K. (2013)Challenges for the International Criminal Court atite Cime of Aggression -
Jurisdiction, Immunity and Politic§Thesis in public international law) Faculty odw, Stockholm
University.RetrievedNovember 14, 2015 from the WalNide Webhttp:/su.diva-
portal.org/smash/get/diva2:704089/FULLTEXTO1.pdf

%2Akman, K.. Op. Cit. p. 6

%3 Ibid. pp. 39 and 40

® |bid. pp. 40 and 41
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thesis became useful to this study also partioulanl the jurisdictional challenges of
the ICC on the crime of aggression.

Cale Davis and his co-authordiave based their arguments on the crime of aggress
under the Rome Statute, 1998 and its definition janddictional regime under the
amended Rome Statute, 2010. Generally the authdisise the definition of the
crime of aggression and the role of the UN Secu@guncil on the crime of
aggression under the amended Rome Statute, 20d€ednthe authors are trying to
show how a Resolution RC/Res.6 which amended theeR8tatute in 2010 weakens
the foundations of the ICC.

According to the authors, the powers of the UN 8&ciCouncil to impede the
Prosecutor’s investigations into the crime of aggi@n under a Resolution RC/Res.6,
may be used by the permanent five members of then€loto retain their veto
powers, to shield their citizens or the citizenstufir allies from prosecutiohi. It is
also argued that, the political nature of the UNBity Council and its decisions on
acts of aggression highlights the risk of addingtisal context to the jurisdiction of

the ICC, hence undermining the role of the ICCramdependent judicial orgaf.

The authors also criticise the definition of then® of aggression under a Resolution
RC/Res.6 as being too political since it is basedtlme UN General Assembly
Resolution 3344 which was designed as a politicadley for Security Council. The
arguments and critiques of the authors on the cafreggression and the ICC are of
great importance to this work particularly on theaknesses and challenges of the

ICC on prosecution of the crime of aggression.

% Ibid. p. 11
®Davis C, et al. Op. Cit.
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1.7. Research Methodology
1.7.1. Types of research

Doctrinal Legal Research

The major type of research conducted by the rekeraffor the purpose of achieving
the objectives of this study was Doctrinal Legals&sch. The nature of the study
requires an analysis of the laws conferring judsdn to the ICC and the exercise of
powers to the UN Security Council on the crime gfr@ssion. This being the case, it
was necessary for the researcher to apply Doctiégall research which enabled him
to analyse relevant international legal rules amalcpples with regard to this study.

This type of research being based on analysistefriational laws and principles, the
researcher utilised library resources to obtairorimmftion from international law

instruments, case and law reports, books, jourpaisodicals, articles and papers. In
achieving this, the researcher visited the follaphibraries; Chinua Achebe Library of
Mzumbe University (Main Campus) in Morogoro, Unisiy of Dodoma Library and

Dodoma Regional Library in Tanzania. Enquiries frerperts’ views on the subject
matter of this study were also centered on referetoc the applicable laws and

principles recognised at international law.

However, for the application of effective methodslata collection, it was necessary
for the researcher to apply one more type of rebesr addition to Doctrinal Legal
Research; that is field research. The need to eequimary data from various
respondents indicated in this study necessitatedpiplication of field research. Field
research was generally aimed at acquiring morahigliinformation and the views of
various individuals possessing knowledge and egpee on matters on international

law.
Field Research

Field research enabled the researcher to obtaimapyidata through the use interview

and questionnaire methods. With the interview angstonnaire methods the
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researcher managed to obtain information from magonal law lecturers and
students at Mzumbe University, University of Dar $alaam and University of
Dodoma, international law department at the ofb6€¢he Attorney General in Dar es
Salaam, Ministry of Foreign Affairs and InternatarCooperation as well as from

other lawyers in private chambers in Dar es SalaathDodoma.

1.7.2. Research design

This study was mostly based on literature revieseaech design in which the
researcher made reference to various publishediaspiblished works, international
law instruments, resolutions and cases when acdsinimg this study. The study is
divided into five chapters. Each chapter has bessigded and structured to contain
specific information and carry different themes @fllwhich relate to the problem of

this study.

The chapters are further divided into sub chapbeadings and subheadings. This
design was intended to ensure the logical flowdeias and technical issues of each
chapter and subchapters from the background ofptioblem, statement of the
problem, objectives, hypothesis and methodologyht findings, conclusions and

recommendations.

1.7.3. Scope of the study

This part of research methodology covers the sobpleis study. The intention of this
part is to show the contextual limitation of thisidy and the extent to which the
researcher was limited during data collection. Toserage of the scope for the

purpose of this study is as follows;

The area of the study is limited to the jurisdintiof the ICC on the crime of
aggression and the role played by the UN SecuraynCil when determining the
ICC’s jurisdiction on aggression. Basing on thisitation, the study analyses the

interplay between the UN Security Council and @€ lon the crime of aggression.
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To achieve this, the researcher has made refetenaious international instruments
particularly those which confer special powerste tUN Security Council and the
ICC on the crime of aggression. These major instnisrare UN Charter and the
Rome Statute, 1998 as well as the resolution RC&R2810 which resolves important

issues with regard to the jurisdiction over aggmass

The major units studied and concentrated on byréisearcher in this study were
mainly international organs and the crime. The ohiinternational organs comprises
an organ of the UN i.e. UN Security Council and &€ while the unit of the crime is
covered by the crime of aggression. For the purpbs$iis study, the two components
of the unit of international organs studied by tesearcher are integrated by the unit

of the crime of aggression.

The geographical area of this study is within TawaaThe researcher gathered
information relating to this study particularly frothe regions of Dar es Salaam,
Dodoma and Morogoro. These regions were highly dee® by the researcher due to
the availability legal experts of international laand reputable higher learning
institutions like the University of Dar es Saladvizumbe University in Morogoro and

the University of Dodoma. Apart from the availatyilof International law scholars,

the above higher learning institutions are alsoywéth in documentary resources
particularly those which relate to this study. Henit was important for the researcher
to utilise these potential resources available has¢ regions of Dar es Salaam,

Dodoma and Morogoro.

The period upon which this study was conductedighitemonths beginning from
January 2016 to August 31, 2016.
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1.7.4 Population and Sampling Design
1.7.4.1 Population

The researcher focused on persons belonging ttegjad profession for the purposes
of enquiring information relating to this study. ®to the nature of this study, the
researcher’'s population covered only lawyers wheehspecialised in international
law. This population was further divided into fosub populations. These are
international law lectures, international law stuide Lawyers with specialisation of
international law at the Ministry of Foreign Affaiand International Cooperation and
the office of the Attorney General in Tanzania aatvocates with specialisation of

international law at private law firms in Tanzania.

Therefore, the target of the researcher was tharlas with specialisation of
international law at the departments of internalotaw in the above stated
Universities as well as international law studemith the minimum level of masters
degree. The researcher had to seek information &tter experts of international law
who are not attached to the above universitiestdwther public and private offices

within the regions specified in the area of study.

It was not possible to obtain information from ialdlividuals belonging to each of the
above sub group. Therefore, the researcher selsoted individuals from each group
for the purpose of collecting the intended dataeiifBpecific numbers can be seen

below on chosen samples.

1.7.4.2 Sampling Design

The researcher applied a purposive sampling metbiothe purpose of this study.
This sampling technique applied by the researaledliects informational demand of
this study which by its nature requires informatioom persons with international
legal knowledge. Therefore, the researcher hadngleaselection of lawyers with

specialisation of international law.
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The researcher's sample size comprised thirty @&# (ndividuals from the
government institutions, higher learning institagoand law firms. This sample size

was divided as follows;

i.  International law Lecturers from higher learningtitutions in Tanzania (7)
ii.  International law Students from higher learningitagons in Tanzania (12)
lii.  Ministry of Foreign Affairs and International Coaop@on-Tanzania (3)

iv.  The office of the Attorney General-Tanzania (4)

v. Law firms (5)

Each category of respondents specified above tesfigproles and importance to this
study. Generally, the whole population reflect®iniational demand of this study and
the nature of the study. Their role on internatioc@minal law necessitated the
researcher to consult them in order to obtain #guired information. The higher
learning institutions were very useful to the resbar since they are centres of
academic researchers and consist of qualified expéinternational criminal law and
postgraduate students in the relevant field. Iatgonal law lecturers and students in
the chosen higher learning institution providedfuisand detailed information in

response to the questions posed to each of them.

The office of the Attorney general and Ministry edreign Affairs and International
Cooperation in Tanzania form part of the execulixench of the state. The executive
branch of the government is highly involved duringgotiations and signing of
international treaties and conventions. The Migisti Foreign Affairs and the office
of the Attorney General are also highly involvedidg the negotiation and signing
process, hence their views on the research prolotethis dissertation were very
important since their officers are involved in tpheactical making and signing of
international conventions. The law firms are equathportant to this study as they

consist of practicing advocates who have specdiisénternational law.
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1.7.5 Data collection methods and instruments.

For the purpose of this study, the researcher tlseg methods of data collection.
These methods are interview, questionnaire andrdentary review. These first two
methods enabled the researcher to obtain primdoynmation from the respondents
specified above while the third method facilitasstondary information with regard

to the problem of this research

Interview is a verbal technic of data collection ieth may be structured or
unstructured’ It involves a direct conversation between an irnésver and the

interviewee. Through interview method, the researdtad a direct conversation with
the some of the respondents. The researcher hadal®pportunity to ask various
questions regarding jurisdictional complications thie ICC over the crime of
aggression and obtained different comments onuhed of the crime of aggression
due to the nature of the UN Security Council arsdré@solutions. This method was
chosen by the researcher due to its advantagasypanty saving time and obtaining

fresh and even more than intended information ftioenrespondent.

Difficulties of having a direct interview with ewerrespondent necessitated the
researcher to apply the questionnaire method. Sme@uestionnaire method is less
expensive than interview, the researcher distribuggiestionnaires to all other
respondents who were not directly interviewed. Thiethod facilitated collection of
more data particularly to students and internatidas experts from law firms
compared to interview method. However, there wgzablem of non-replying to
some of the questionnaires by the respondents. ritiedess, the researcher managed

to obtain most of the required information for fhepose of this study.

®ibhute K. and Aynalem (2009) Legal Research Meshad 90
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1.7.6 Data analysis

The researcher applied qualitative data analysienwhnalysing the information
obtained after data collection. Qualitative datalgsis was also applied when testing
the hypothesis and drawing conclusions regardiegfitidings. Through qualitative
data analysis, the researcher was able to linkhiyjpothesis and the information
obtained through documentary review, interview apgestionnaire methods. The
conclusions were made on the basis of the resbittsreed after testing the hypothesis.

1.7.7 Limitations of the study

Just like various other studies, this study alst Imaitations. The study being based
on the area of international law, it was importembbtain primary information from

individuals with special knowledge of internatiotelv only. There is still low number

of lawyers with specialisation of international law Tanzania. This led to small
number of respondents particularly lawyers at theape and public sectors. Despite
the availability of few respondents on this studgere were still delays and
unwillingness of other individuals to cooperatehtite researcher.

Shortage of fund which was required by the researéh accomplish this study in
time and as intended by the researcher is anatiné@ation of this study. The study
was conducted in three different regions of DaSataam, Dodoma and Morogoro.
Direct contact with respondents in these areas amaking follow ups of
guestionnaires require enough fund. Shortage ofigindund caused delays of the
process.

Despite these limitations, the researcher was @blllect enough data which was

necessary for the accomplishment of this work.
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1.8 Conclusion

The content of this chapter forms the basis of dissertation. Important matters and
technical issues relating to this study have beeplagmed here. These include,
background of the research, statement of the pmglhdbjectives of the study, research
hypothesis and methodology. With these importastias, this chapter has clearly
stated the problem of this study, the hypothebis,design and the manner in which
the data has been obtained and analysed for thmoseirof testing hypothesis and

drawing conclusions regarding this study.
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CHAPTER TWO
CONCEPTUAL FRAMEWORK
2.0 Introduction

This chapter is on the conceptual framework regardiggression and the institutions
dealing with it under international law. Generaltile chapter aims at providing a
general understanding of various terms and conoasdd in this study as well as
institutions and certain persons. The aim for erplg these persons, organs and
institutions relevant to the crime of aggressioru® to their significant role in the

investigation, arrest, prosecution and adjudicabbmhe perpetrators of the crime of
aggression. At the end, this chapter will show hbes UN Charter is related to the

ICC Statute on aggression.

2.1 Definition of terms
2.1.1 Acrime

Various dictionaries define the term crime to tlkéest that, it is an act or omission
prohibited by law and punishable under the t&wCrime has also been defined by
various authors of criminal law books. Among thenWilliam Musyoka who defines
the term crime as any act or omission prohibitedh®y law that is enacted for the
protection of the public and the violation of whishprosecuted by the state in judicial
proceeding in its own nanf&This definition seems to be limited to crimes contea
under municipal penal laws which are prosecutedhieystate. The author’s limited
definition may be due to the context of his bookialihs generally based on criminal

law at the national level.

% These include, Garner, B. A. (Ed.). (200Jack’s law dictionang" edition, USA, West publishing
Co., Martin E., (Ed.).(2003) Oxford Dictionary oW, Fifth Edition, Oxford University Press, New
York.Woodley, M., (Ed.).(2005) Osborn’s Concise LBxetionary, Tenth Edition, Sweet and Maxwell,
London.

*Musyoka W, (2013) Criminal Law, lawAfrica, Nairolgp. 4 and 5
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Generally, the above definitions agree on the dliég nature of the term crime under
the law. Thus, there should be a law which declaresrtain act or omission illegal
before a person is accused of a crime. Domestis tdwarious states have regulated a
number of conducts and omissions as crimes purishaldler the laws. However, the
illegality of these conducts may differ from oneigdiction to another. For example,
Adultery or the use of certain drugs may be a crimene jurisdiction but not a crime
in the other Jurisdiction. Despite this practickere are certain acts which are

condemned by all societies and their commissiorstitorees crimes in all states.

2.1.2 International crime

The Black's law dictionary defines internationalinoe as a grave breach of
international law such as genocide and crimes agdiomanity, made punishable
offences by treaties and applicable rules of cuatgnmternational law. Black’s law

dictionary also defines a crime against the lawnations or a crime against
international law, as a crime punishable underiagonally prescribed criminal law

or defined by an international convention and resfiito be made punishable under
criminal law of the member states, or an act teainternationally agreed to be of

criminal nature such as genocide, piracy or engpiirslave tradé’

Claire de Than and Edwin Shorts have also defimeth&rnational crime as an act
which the international community recognises asamby a violation of ordinary State
criminal law but one which is so serious that itsnbe regarded as a matter for
international concerfi. This definition covers a large scope of acts re@s®El as
crimes by the international community. These inelugiracy, slavery, torture,
terrorism, drug trafficking, genocide, crimes aghihumanity, war crimes and the

crime of aggression.

O Black’s Law DictionaryOp. Cit.
"Than, C. and Shorts, E. (2003) International Crahlraw and Human Rights, Sweet & Maxwell.
London. p. 13.
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However the above general definition of internagloarime has been narrowed by
other authors to include only those crimes whiah loa prosecuted in an International
criminal tribunal whether permanent ad hoc’? For instance, Cryer, Ret al, have
used the term international crime to refer to thoBences over which international
courts or tribunals have been given jurisdictiodemgeneral international laft This
definition includes only those crimes like genocig&ar crimes and crimes against
humanity which are currently under the jurisdictmninternational criminal tribunals
and courts. It seems excludes some of the oldeséesrwith the most accepted status

like piracy/*

International crimes have their origin from intetioaal conventions and rules of
customary international lalW. As a response to grave atrocities and violation of
human rights, the international community, in additto condemnation of these
atrocities, has entered into various internatiotraties and developed various
international customs to bind states against tmenaigsion of the atrocities. Thus, all
International crimes existing today have originatexin customary international law
and international conventions to address the dlgantion of the world community

towards eradicating these grave atrocities anaitrai of human rights.

2.1.3 Aggression

Due to a long debate over what constitutes aggnedsr the purpose of international
law, various dictionaries of law referred to by tiesearcher have not created a clear
definition of the term aggression. The authorsditoes of these dictionaries still use
the wording of the UN General Assembly Resoluti@i8 (XXIX) of 1974 which
defined an act of aggression as the use of armezk fboy a State against the
sovereignty, territorial integrity or political iegpgendence of another State or in any

other manner inconsistent with the Charter of tinitedl Nations .”°

2 bid.

Cryer R.et al., Op. Citp. 4.
"Than, C. and Shorts, Bp. Cit.
5 Ibid.

% Black’s Law DictionaryOp. Cit.
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The definition of Aggression by the General AssgmBlesolution 3314 (XXIX)
which is reflected in the Black’s law dictionarytees for an act of aggression only ad
not the crime itself. The current position on thedimition of an act aggression can be
reflected in the 2010 Resolution RC/Res.6 for threeradment of the Rome Statute.
Article 8(2) bis of the Resolution recognises the definition of #u of aggression
provided in the General Assembly Resolution 3314&IEJ. The effect of this
provision is to continue applying the definition thfe act of aggression which was
adopted by the UN General Assembly in 1974 for phepose of determining the

crime of aggression.

Furthermore, the third element of the crime of aggion stipulated under Annex Il of
the Resolution requires an act of aggression te haen committetl. The wording of

an act of aggression constructed in the third etgéroé the crime are similar to the
words used in defining aggression under the Gendsaembly Resolution 3314
(XXIX). Thus if the Resolution RC/Res.6 will be wmifally adopted in January 2017,

then the definition of the act of aggression wilvk a strong base.

2.1.4 Crime against peace and the Crime of Aggressi

The Black’s law dictionary defines the Crime agaipsace as an international crime
in which the offenders plan, prepare, initiatewage a war of aggression or a war in
violation of international peace, treaties, agresi:i@r assurancé$.This definition
originates from article 6(a) of the London Charte945. The definition of the Crime
of aggression under the London Charter was alsdasito that provided under article
5(a) of the Charter of the International Militaryidunal for the Far East, 1946.

Among other things, the definition of the Crime iagh peace under the above
Charters was to enable the Nuremburg and Tokyoumdls to exercise their

jurisdiction over the crime in a just manrér.

" See Annex Il of the Resolution RC/Res.6 on Amenumio the Elements of Crimes. (ArticlédB)

8 Black’s Law DictionaryOp. Cit.

¥ More about the definition of the crime of aggressiinder the London Charter will be dealt in detail
in Chapter Three of this Report.
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Indeed there is no difference between the crimeinaggpeace and aggression.
Aggression as a crime emerged from the crime agaace in the Nuremburg and
Tokyo Tribunals for the purpose of proceeding asfainose who were perpetrators of
aggressive war. The definition of the crime of a&ggion was limited to the
jurisdiction of the Nuremburg and Tokyo Tribunalsyo After the two tribunals had
completed their task, it became difficult for stat® reach an agreement on the
definition of the crime of aggression and what ¢ibnes the crimé& By the time the
Rome Statute was adopted in 1998, the agreemetiteodefinition of the crime of
aggression was not reached, hence the ICC lackdipgtion on the crime. However
in 2010 the Rome Conference by consensus adopRasa@ution RC/Res.6 in which

the crime of aggression was defined to mean,

the planning, preparation, initiation or executioby a person in a
position effectively to exercise control over ordicect the political or
military action of a State, of an act of aggressiwmich, by its
character, gravity and scale, constitutes a manif@slation of the
Charter of the United Nations.

This definition will be officially agreed when memabstates will agree to be bound by

it in January 2017.

2.2 Organs, Institutions and Persons conferred witlspecific powers over
aggression

2.2.1The United Nations

The United Nations (UN) is the intergovernmentagamisation for maintaining
international peace and security, promoting inteomal cooperation, human rights as
well as social progress and better standards efitiflarger freedorf. The UN was
established and is regulated by the Charter oUthieed Nations. The UN Charter was

80 A detailed overview on how the definition of thénee of aggression was reached is discussed in
Chapter Three of this Report.
8 This definition is based on the preamble of ther@r of the United Nations, 1945.
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signed on 26 June 1945, in San Francisco, at thelusion of the United Nations

Conference on International Organisation and camueforce on 24 October 1945,

Among the aims for the establishment of the UN 843 which have a link to
aggression are based on saving succeeding gemsrdtiam the scourge of war,
practicing tolerance among states and live togathpeace with one another as good

neighbours and maintaining world peace and sectirity

Furthermore, article 1(1) of the UN Charter is okdt relevancy to aggression. The
article provides for the purpose of the UN in maining international peace and
security by taking effective collective measures tiee prevention and removal of
threats to the peace, suppression of acts of aggreer other breaches of the peace.
Thus, the UN is one of the organisations which hbgen conferred powers over

aggression, hence has a role to play on issueggoéssion.

2.2.2 The United Nations Security Council.

The UN Security Council is one of the organs of th¢ which are established under
article 7(1) of the UN Charter. Thus, it is an orgaithin the UN and it forms part of
the UN. Being an organ of the UN, the Council iaBkshed, conferred powers and
generally regulated by the UN Charter itself.

The composition of the UN Security Council is féte members of the UN, five of

whom become permanent members of the Codhcil.

Through the UN Charter, member states of the UNeh@anferred on the Security
Council a primary responsibility for the maintenanof international peace and
security and agree that, the Security Council aatgheir behalf when carrying out

this primary responsibilit§? Further, the UN Charter directs the Council to pgm

82The first paragraph of the introductory note of the Charter.

8The preamble to the UN Charter.

8 Article 23 of the UN Charter provides for the cassjtion of the Security Council. According to this
provision, the five permanent members of the Sgc@ouncil are; The Republic of China, France,
Russia, The United Kingdom of Great Britain and thern Ireland and the United States.

8Article 24(1).
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with the purposes and principles of the Charter rwigdgscharging this primary
function®® Therefore, the Council’s primary duty regardingy@gsion is to maintain
international peace and security through suppraessfoacts of aggression or other

breaches of the peate.

For the purpose of putting into effect the prounsiocconferring powers to the UN
Security Council, the UN Charter confers onto ite thpower of making
recommendations or deciding what measures wilbkert against the state which has
threatened international peace and sectffitfhe measures which can be taken
include complete or partial interruption of economielations, the means of
communication and the severance of diplomatic imxlaf® If these measures are
considered inadequate by the Security Council i ose force as may be necessary to

maintain or restore international peace and sactrit

2.2.3 The International Criminal Court. (The ICC)

The International Criminal Court is a permanenteiinational court established to
investigate, prosecute and try individuals accused¢ommitting the most serious
crimes of concern to the international communityaashole, namely the crime of
genocide, crimes against humanity, war crimes hadatime of aggressioh.The ICC

has jurisdiction to try these offences with the eption of the crime of aggression
whose jurisdiction will be confirmed in January Z0depending on the agreement of

states parties.

®bid. Article 24(2).

87 Ibid. Article 24(1) (2) read together with articl¢1).

% |bid. Article 39.

% |bid. Article 41.

% |bid. Article 42.

*Understanding the International Criminal Court./okket by the International Criminal Court.p.
3.Retrieved May 25, 2016 from the World Wide Wethp$t//www.icc-cpi.int/resource-
library/Documents/UICCENg.pdf
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The ICC was established on 17 July, 1998 afterattegption of the Rome Statute of
the International Criminal Coutt. It is a permanent court and an independent organ
with international legal personality.lt has been conferred jurisdiction by the Rome
Statute and it functions under the rules of theesatatute” The official buildings of

the court are situated at The Hague in the Netheésf

ICC’s establishment came after the world had w#redsgrave violation of human
rights and various atrocities committed at différéimes and in different places
around the world. Further, while adopting the Ro8tatute in 1998, States parties
acknowledged the existence of millions of childreren and women who have been
the victims of unimaginable atrocities that deephock the conscious of humanity
and agreed that, such grave crimes threatenedetiee psecurity and well-being of the
world.?® Furthermore, before its establishment variousutrifls had already been
established by certain treaties and others underuthbrella of the UN Security

Council in response to those grave atrocities.

Thus, the ICC was established with a view of praseg these most serious crimes at
international level for the purpose of ensuring pleepetrators of these atrocities are
punished® The prosecution at the ICC should therefore béngjsished from those
of the tribunals which pre-existed the ICC in tlease that, the ad hoc tribunal’'s and
special court’s jurisdictions were limited to sgeccrimes committed in the specific

areas while the ICC'’s jurisdiction has a wider cage?®

“bid.

*Ibid.Also articles 1 and 4 (1) of the Rome StafL898.

*Article 1 of the Rome Statute, 1998.

% This is due to the requirement of article 3(1jlef Rome Statute that, the seat of the court be
established at The Hague in the Netherlands.

% See the Preamble to the Rome Statute, 1998.

" These tribunals include the Nuremburg Tribunal @ioklyo Tribunal which were established by their
respective Charters as well as the ICTY and ICTRwivere established under the umbrella of the UN
Security Council.

%The preamble of the Rome Statute, 1998.

®“Understanding the International Criminal Court. doklet by the International Criminal
Court.Op.Cit.p. 5.
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2.2.4 The prosecutor of the International CriminalCourt.

The black’s dictionary defines the prosecutor degal officer who represents the
State or Federal government in criminal proceediffg3his definition satisfies the

concept of a prosecutor at the domestic lever. Thidue to the reference of the
prosecutor as a representative of the State inir@inproceedings. Thus, it does not
cover the situations where the prosecutor represamtinternational entity or acts on
its behalf in criminal proceedings. The prosecuwtathe ICC is a good example of the
prosecutors acting for an international organ hahge important to have a wider

concept of the term.

Although the Rome Statute confers specific powerprosecutor of the ICC, it does
not provide the meaning of the term. Regulatiorf the Regulations of the Office of
the Prosecutor only shows that, the term prosecsitased to refer to the prosecutor of
the ICC! However, in the light of the powers conferred lte prosecutor over the
crimes within the jurisdiction of the court, theigdiction of the prosecutor of the ICC
occupies a wider coverage in line with the cowgtlitas compared to prosecutors at
domestic level® Thus, the prosecutor of the ICC acts for the 18@lI international
crimes within the jurisdiction of the court and hemwvers to investigate commission of
these crimes, arrest the perpetrators and prosdwite in accordance with the Rome
Statute.

The prosecutor of the ICC acting in his office glag great role in ensuring the
perpetrators of grave offences within the jurisdiciof the ICC do not go unpunished.
In one way or another, the office of the prosecutontributes greatly to the
fulfillment of the objectives which necessitatede tiestablishment of the ICC.
Currently the ICC prosecutor cannot exercise hiwgre of investigation, arrest and

prosecution over the crime of aggression due to ddéqurisdiction.

1%The black’s law dictionary. Op. Cit.

91 These Regulations entered into force ofi 2pril 2009.

192 The powers of the prosecutor of the ICC are sjmadij stated under article 15 of the Rome Statute,
1998.

32



However, if the ICC’s jurisdiction over the crimé aggression will be triggered in

January 2017, the prosecutor will also exercisdutigpowers over the crime.

2.3 Conclusion

This chapter has defined terms and explained kegequs used in this study. These
few terms relate to crimes generally and the cradhaggression in particular. It was
also important for this chapter to show and explastitutions, organs and persons
with special powers over aggression generally. Tdhapter was only aimed at
showing the conceptual framework of these instngi and persons. Their detailed
legal framework in connection with aggression scdssed in the next chapter of this
dissertation. Thus, in respect of this chaptewas important to understand various

terms, concepts and organs used in this study.
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CHAPTER THREE
INTERNATIONAL LEGAL FRAMEWORK FOR AGGRESSION
3.0 Introduction

This work has clearly discussed the history andelbgpment of the crime of
aggression under chapter one. This chapter is erletfyal framework of an act of
aggression under international law, particularlyhia context of the UN and the crime
of aggression in the context of the ICC. The chagiscusses the nature of acts of
aggression under international law as well as theegos of the UN Security Council
over the crime of aggression under the UN Chartdrthe jurisdiction of the ICC over
the Crime of aggression under the Rome Statute.alineis to analyse the roles of

both the UN Security Council and the ICC undernmétional law generally.

3.1An Act of Aggression

An act of aggression is distinguished from the erioh aggression in the sense that, it
engages the responsibility of states for thé®cEhis distinction implies the existence
of two different systems dealing with aggressiomeminternational law. This part
discusses the act of aggression as it has beenuthel@r international law and the UN
organs. The major aim of this part is to providgeaeral understanding of an act of

aggression in terms of its nature and the legahdéravork.

3.1.1An act of aggression under international law

Recourse to war as a means of resolving interraticontroversies have been
condemned over years. Signatories of the KelloBgand Pact had a clear intention
of renouncing the use of war as a means of regpldisputes arising among
themselves? Instead the parties opted for the peaceful se#terof disputes among

them!® The pact was initially signed by German, Franc dnited States on August

1%3Cryer. Op. Cit. p. 315
1% The Kellogg - Briand Pact, Op. Cit.Article |
1% |pid, article Il
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27, 1928 but soon thereafter most states signedidhement® In other words, by

signing the Kellogg-Briand Pact, states agreectmunce the use of war in resolving
their disputes or conflicts. States also agreethéoconsequence of being denied the
benefits furnished by the Pact in situations duifai to observe the rule requiring them

to renounce recourse to Waf.

Condemnation of acts of aggression under the KellBgand Pact, 1928 is now the
basis for regarding aggression as an illegal adeumternational law. Indeed it is an
illegal act which has been condemned by states farfddden under customary
international law® When the defense objected the existence of adgreshe
Nuremburg Tribunal ruled thattHe solemn renunciation of war as an instrument of
national policy necessarily involves the propositithat such a war is illegal in
international law..."”However, the intention of the Kellogg-Briand Pactsato hold

states responsible for acts of aggression.

Customary international law is well recognised ae of the sources of international
law under article 38 (1) (b) of the statute of theernational Court of Justice. It does
not only require generality of the practice amomgjans, but also its acceptance as a
binding law among them. Therefore, the ongoing eomaation of acts of aggression
and prior acceptance of most states to be bounthdyKellogg-Briand Pact, 1928

express the illegality of an aggressive war undstamary international law.

3.1.2 Aggression under the UN Charter.

Among the purposes of the UN on maintenance ofnatenal peace and security
stated under article 1 (1) of the UN Charter, issappression of acts of aggression or
other breaches of the peace and settlement ohattenal disputes by peaceful means.
Moreover, article 2(4) of the UN Charter requiresmber states to refrain in their

international relations from the threat or useaté against the territorial integrity or

9% ttps://en.wikipedia.org/wiki/Kellogg%E2%80%93BrihrPact
9% ellogg-Briand Pact.

1%Cryer.Op. Cit. p. 312.

1%9bid, p. 313.
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political independence of any state, or in any otmanner inconsistent with the
Purposes of the United Nations.

Article 2(4) above clearly forbids member statesrfrengaging into threats or the use
of force by one state against another state simeeatts are inconsistence with the
purposes of the UN. Among the purposes of inteonati law is the suppression of
acts of aggression. Therefore, among other thimgisle 2(4) of the Charter is aimed

at suppressing acts of aggression by forbidding begratates from engaging into the
use of force against one another. With the inclusib these two articles in the UN

Charter, acts of aggression are now widely probibitnder customary international

law.

3.1.3 The definition of an act of aggression undethe UN General Assembly
Resolution 3314 (XXIX)

In 1974, the UN General Assembly adopted a resmiBB14 (XXIX) defining an act
of aggression. Among other things, the adoptedlugea on the definition of
aggression was intended to work as guidance toJbh&ecurity Council on its role of
determining the existence of acts of aggressicacgordance with the UN Charte?.
The UN General Assembly was also convinced thatatoption of the definition of
aggression would have effect in deterring the pakemggressor and simplify the
determination of acts of aggression and the impigatimn of measures to suppress

them!*!

Article 1 of the text defines aggression as theafssgmed force by a State against the
sovereignty, territorial integrity or political ieggendence of another State, or in any
other manner inconsistent with the Charter of thetédl Nations, as set out in this

Definition.*? Article 2 makes it clear that, the first use ofmed force by a State in

110 paragraph 4 of the Resolution, 3314 (XXIX)

11 preamble of the text defining aggression anneaetle UN General Assembly Resolution 3314
(XXIX)

2 The text defining aggression annexed to the UNeBamssembly Resolution 3314 (XXIX)
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contravention of the Charter shall constitute prifagie evidence of an act of

aggressior®®

Article 3 of the text provides for acts which whenist, they constitute an act of
aggression regardless of a prior declaration of WaHowever these elements should

be subject to the provision of article 2 of thistt& hese acts are;

a) The invasion or attack by the armed forces of &Siathe territory of another
State, or any military occupation, however tempgraesulting from such
invasion or attack, or any annexation by the uséoofe of the territory of
another State or part thereof,

b) Bombardment by the armed forces of a State ag#iesterritory of another
State or the use of any weapons by a State agaegtrritory of another State;

c) The blockade of the ports or coasts of a Statehbyarmed forces of another
State;

d) An attack by the armed forces of a State on thd,laea or air forces, or
marine and air fleets of another State

e) The use of armed forces of one State which areimitie territory of another
State with the agreement of the receiving Statecantravention of the
conditions provided for in the agreement or anyeesion of their presence in
such territory beyond the termination of the agreein

f) The action of a State in allowing its territory, el it has placed at the
disposal of another State, to be used by that @hete for perpetrating an act
of aggression against a third State;

g) The sending by or on behalf of a State of armedi®agroups, irregulars or
mercenaries, which carry out acts of armed for@ena) another State of such
gravity as to amount to the acts listed above,t®rsubstantial involvement

therein.

113 |pid.
114 bid.
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One of the issues discussed by the ICJ in the Aljrexr Case was the principle
prohibiting recourse to the threat of use of foioeinternational relations> At
paragraph 195 of its judgement, the ICJ stated that
. it may be considered to be agreed that an armgdck must be
understood as including not merely action by regudamed forces
across an international border, but also "the sewgdby or on behalf of a
State of armed bands, groups, irregulars or mercesawhich carry out
acts of armed force against another State of suelvity as to amount
to" (inter alia) an actual armed attack conducted by regular for¢es,
its substantial involvement therein”. This desdoipi contained in
Article 3, paragraph (g), of the Definition of Aggpsion annexed to
General Assembly resolution 3314 (XXIX), may beertako reflect
customary international law. The Court sees no oga® deny that, in
customary law, the prohibition of armed attacks rapply to the sending

by a State of armed bands to the territory of aso®tate...!*°

From the above quoted paragraph, it can be seenrtemational prohibition of acts
of aggression forms part of customary internatidaal Nicaragua Case demonstrates
the position of the ICJ as the judicial organ a& thN on the customary nature of the
UN General Assembly Resolution 3314 (XXIX). Of intfance also, the ICJ went on
interpreting article 3 (g) of the text defining aggsion in the following words,

... The Court does not believe that the concept of éarattack” includes
not only acts by armed bands where such acts ocoua significant
scale but also assistance to rebels in the forth@frovision of weapons

or logistical or other support. Such assistance nb&yregarded as a

115 Military and Paramilitary Activities in and agatrisicaragua Nlicaragua Vs United States of
America) Merits, Judgement, ICJ Reports, 1986, p. 14
8\icaragua Vs United States of Americ@p. Cit.
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threat or use of force, or amount to intervention the internal or

external affairs of other States'"’

Indeed the UN General Assembly simplified the talséletermining acts of aggression
by the relevant organs. The General Assembly ResnliB314(XXIX) laid a solid
foundation for the determination of acts constitgtian act of aggression and the

future consideration of the crime of aggression.

3.1.4 Determination of the existence of aggression

In chapter two of this report, the researcher hgdaed generally on what the UN
Security Council is, its composition and functiombis part focuses on the role of the
UN Security Council on aggression. The aim is tovsinow the UN through the UN

Security Council responds to acts of aggressiorutice UN Charter.

Among the powers granted to the UN Security Couhygilthe Charter in order to
fulfill its primary responsibility for the maintenae of international peace and
security, is its role in the determination of acofsaggression for the purposes of
carrying out effective measures under chapter ¥ithe UN Charter. Among other
things, article 39 of the UN Charter authorises $eeurity Council to determine the
existence of acts of aggression and make recommiensgar decide what measures
to be taken in accordance with Articles 41 and daider to maintain or restore

international peace and security.

Determination of acts of aggression is one of thbstantive matters in the UN
Security Council whose decision requires an afftrmea vote of nine members
including the concurring votes of the permanent imers of the Security Councif
Thus, a negative vote or abstention by any of grnanent members of the Council
has a negative implication to the determinatiorammy potential act of aggression by

the Security Council.

17 bid.
“8Article 27(3) of the UN Charter.
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Therefore, the role of the UN Security Council ateitimination of acts of aggression
is clearly provided by the UN Charter. Although tearter does not expressly confer
exclusive powers on determination of the existenteacts of aggression to the
Security Council, but it is generally understoodtththe Security Council has a
primary role on determining the existence of actsaggression and this role is

essential for effective carrying out of the purmoeéthe UN.

3.2 The crime of aggression

The second part to this chapter discusses aggrneasian offence whose commission
engages individual criminal responsibility as opmzbso an act of aggression which
engages state responsibility. Unlike other inteomal crimes under the Rome Statute,
the crime of aggression is connected with unlavdat of the state making the
participating state leaders and policy makers nesipte for aggressive acts by the

state!®’

The aim of this part is to provide the legal framek of the crime of

aggression by looking into its nature, definitiardaelements under international law.
Further, this part discusses the jurisdiction & t&8C over the crime of aggression
according to the amending text of the Rome Stawtiech was adopted though a

Resolution RC/Res. 6 in Kampala.

3.2.1 The Nuremburg International Military Tribunal on Crimes against peace

Prior to the London Charter which established theelhburg Tribunal, there was the
Moscow Declaration of 1943° Following the grave atrocities committed during th
Second World War which left untold sorrow to martkinthe governments of the
United Kingdom, United States and the Soviet Unantly declared in Moscow that,

the German officers and men and members of the pety who have taken part in
the atrocities, massacres and executions in thatges overrun by German forces,

should be held responsible for these grave actpanished according to the IdWw.

19Cryer.Op. Cit. p. 312.

120 The Moscow Declaration (Declaration on German dities) dated 30 October, 1943.

121 Memorandum submitted by the Secretary GenerdigdJnited Nations General Assembly and the
International Law Commission (1949)he Charter and Judgement of the Nuremburg Tribunal
History and AnalysisLake Success, New York. p. 3.
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With this declaration, the three governments condsinsuch grave atrocities and
showed their intention to have the perpetratorthese grave acts punished severely
for their conducts.

The London Agreement was signed by the Governméntseed Kingdom, France,
United States and the Soviet Union on August 8,519¥mong other things, the
agreement provided for the establishment of Intewnal Military Tribunal for the
trial of war criminals whose offences have no pattr geographical locatio? It is
on this foundation that the Nuremburg Internatiadditary Tribunal was created for
the trial of war criminals of the European Axis otnies whether accused individually

or in their capacity as members of the organisatiogroups-®

Article 6 of the Charter of the International Maiy Tribunal annexed to the London
Agreement, 1945, provides for individual criminasponsibility for the crimes against
peace, war crimes and crimes against humanity wdmelwithin the jurisdiction of the
Tribunal. Article 6(a) of the Charter defines Crgnagainst peace as planning,
preparation, initiation or waging of a war of agggien, or a war in violation of
international treaties, agreements or assurancggracipation in a common plan or
conspiracy for the accomplishment of any of theedgming. The powers conferred to
the Nuremburg Tribunal over individual criminal pessibility and the definition of
crimes against peace formed the basis of the jatisd of the Tribunal and easy
determination of the crimes against peace and atheres under article 6 of the
Nuremburg Charter.

During the trials at the Nuremburg Tribunal, amahg objections raised by the
defense are that, only states are subjects ofth@f nations and nor individual¥. It

was argued that, to punish individuals for theicisien regarding war and peace
would be to destroy the notion of a st#feOn this issue the Tribunal ruled that,

"Crimes against international law are committedrbgn, not by abstract entities, and

12Article 1 of the London Charter, 1945,

123 pid.

ii‘s’The Charter and Judgement of the Nuremburg Triburistory and Analysi©p.Cit.p. 39.
\bid, p. 40.
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only by punishing individuals who commit such csmean the provisions of
international law be enforced?® The tribunal therefore affirmed that, individuakn

be punished for violations of international law ammhtinued

The defense also maintained that, the provisionimgakesort to aggressive war an
international crime constituted aex post factolaw, hence conflicting with the
principles,nullum crimen sine legandnulla poena sine legelhe defense submitted
that,
"..ex post facto punishment is abhorrent to the ddall civilized nations
that no sovereign Power had made aggressive waingecat the time the
alleged criminal acts were committed, that no dwmthad defined
aggressive war, that no penalty had been fixedt$ocommission, and no

court had been created to try and punish offen&&rs.

However, the tribunal did not agree with the degerm this objection. When
dismissing the objection, the Tribunal relied oe #ellogg - Briand Pact, 1928 and
proved that, at the outbreak of the war, recourssggressive war was an international
crime. The tribunal emphasised this point by expha the legal effect of the Kellogg
- Briand Pact as follows;

The nations who signed the pact or adhered to nitouditionally

condemned recourse to war for the future as amunsént of policy, and
expressly renounced it. After the signing of thet pany nation resorting
to war as an instrument of national policy breate pact. In the opinion
of the Tribunal, the solemn renunciation of war @s instrument of
national policy necessarily involves the propositithat such a war is
illegal in international law; and that those whoapl and wage such a
war, with its inevitable and terrible consequencasg committing a

crime in so doing. War for the solution of interioaal controversies

129pid, p. 41.
127 bid, p. 43
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undertaken as an instrument of national policy @@ty includes a war
of aggression, and such a war is therefore outlatbsethe pact.

Following the judgement of the Nuremburg Tribunal@imes against peace and the
application of the same reasoning in the Tokyorir@Bonal Military Tribunal, it is
generally accepted that, there is now a crime ofreggion under customary
international law?® The status of the crime of aggression under custpm
international law made the signatories of the R@tetute to adopt and include the
crime of aggression in the list of internationahes under the Rome Statute although

initially they did not agree on the definition ajdisdiction of the crimé?

3.2.2 The crime of aggression under the ResolutidRC/Res.6 of 2010.

The crime of aggression was one of the four intéwnal crimes which were included

in the Rome Statutg® Unlike other offences, the crime of aggression aieed
hanging in the list of four international crimestiwaut being defined and addressed
under the jurisdiction of the ICE® This is due to disagreement among member states
on definition and the draft terms of jurisdictiorven the crime of aggression.
Members' disagreement on jurisdiction was mainheated to the role of the UN

Security Council over the crime of aggression.

According to Robert Cryest al article 5 (2) of the ICC Statute was inserted aery
late stage of the conference; it reflects the imsjilgty of reaching agreement on the
details but also the firm insistence of the majoat the conference that the crime
somehow be included in the statute.

Consensus on the definition and jurisdiction ower ¢rime of aggression was reached
on June 11, 2010 when a Resolution RC/Res. 6 wapted in Kampala for the

purpose of amending the Rome Statute on the crfraggression.

128Cryer. Op. Cit. p. 314

12Article 5 of the Rome Statute.

130 |nternational crimes are contained under arti¢ld 6f the Rome Statute, 1998. These are Genocide,
Crimes against humanity, War crime and the Crimaggfression.

3IArticle 5(2) of the Rome Statute.

132Cryer. Op. Cit. p. 316
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Although the jurisdiction of the ICC on the criméaggression is not yet activated,
the definition and jurisdiction over the crime gfgaession according to the Resolution
RC/Res. 6 is very important for analysing the legamework of the crime of

aggression.

Article 8 (1) bis of the Resolution RC/Res. 6, 2010 defines the €minaggression as,
the planning, preparation, initiation or executibg,a person in a position effectively
to exercise control over or to direct the politicalmilitary action of a State, of an act
of aggression which, by its character, gravity aswhle, constitutes a manifest
violation of the Charter of the United Nations. iéle 8 (2)bis distinguishes an act of
aggression from the crime of aggression by defimingct in accordance with articles
1 and 3 of the text annexed to the Resolution 381he UN General Assembly which
is found under part 3.1.3 of this chapter.

Observing the wording of article 8 (b)s of the Resolution RC/Res. 6, 2010 and the
wording of article 6(a) of the Nuremburg CharteB4%, one can conclude that,
consensus was reached in the light of the Nurembdutynal's Charter and
judgements. The constituting elements of an aeggression under article 8 (2is of

the Resolution RC/Res. 6, 2010 are intended tostagsithe determination of the
existence of acts of aggression for the purposeroteeding with the crime of
aggression.

The 2010 proposed amendments to the Rome Statutgama that, the acts under
article 8 (2)bis qualify as an act of aggression. Hence, thereoiseguirement to
prove that, the perpetrator has made a legal etatuas to whether the use of armed
force was inconsistence with the UN Charter. Wha tCC shall do when its
jurisdiction over the crime of aggression is adi¢r is to concentrate on whether the
perpetrator is criminally responsible for aggressibo archive this easily, articldi®
guides the court with the following elements;
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1. The perpetrator planned, prepared, initiated ocetesl an act of aggression.

2. The perpetrator was a person in a position effelstito exercise control over
or to direct the political or military action ofdlState which committed the act
of aggression.

3. The act of aggression — the use of armed force bStade against the
sovereignty, territorial integrity or political iegpendence of another State, or
in any other manner inconsistent with the Chartehe United Nations — was
committed.

4. The perpetrator was aware of the factual circuncgsirthat established that
such a use of armed force was inconsistent withGharter of the United
Nations.

5. The act of aggression, by its character, gravity stale, constituted a manifest
violation of the Charter of the United Nations.

6. The perpetrator was aware of the factual circuntgtsuthat established such a
manifest violation of the Charter of the United idas.

Together with the above definition of the crimeagfyression, a Resolution RC/Res. 6,
2010 also provides for the jurisdiction of the I@®er the crime of aggression.
Generally, the ICC jurisdiction over the crime gfgeession shall be activated subject
to the decision to be taken on January 1, 2017ty tmember states of the Rome
Statute'® It is also provided that, the ICC shall exercisgsdiction only with respect
to crimes of aggression committed one year after#tification or acceptance of the

amendments by thirty State Parti&s.

Just like other offences within the jurisdiction thie ICC, article 13 of the Rome
Statute applies also to aggression when its jutisdi will be activated® That is to
say, an alleged crime of aggression can be reféord¢dde prosecutor by a state party

for investigations to be initiated® The prosecutor of the ICC on his own motion can

%Article 15 (3)bis and article 15 (3jer of the Resolution RC/Res 6, 2010.
13 |bid, article 15 (2pis and article 15 (2er.

¥bid, articles 15 (1pisand15 (1)er.

1% Article 13 (a) read together with article 14 o tRome Statute.
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initiate investigationgropro motuover the alleged crime of aggressidhin certain
situations, the UN Security Council, acting undéra@ter VII of the UN Charter can

also refer the matter to the prosecufdr.

3.2.3 The interplay between the UN Security Councdnd the ICC on aggression.

The UN Security Council and the ICC are linked tiygdictional requirements before
the crime of aggression is prosecuted. This isafriee major differences between the

crime of aggression and the rest of the crimesimitie jurisdiction of the ICC.

Article 15 (6) bis of the Resolution RC/Res. 6, 2010, requires thegmotor of the

ICC to ascertain whether the Security Council haadena determination on the
existence of an act of aggression committed bystage concerned before proceeding
with investigations on the crime of aggression; mghs paragraph 7 of the same
article allows the prosecutor to proceed with iniigadions on the crime of aggression

if the UN Security Council has determined an acggression.

The above two paragraphs of articleldi§require prior determination by the Security
Council of an act of aggression committed by aes¢at a pre-condition for the crime
of aggression to exist and its perpetrators beestdyl to the jurisdiction of the ICC.
However, according to article 15 (8)s, this pre-condition can last for six months
only from the date a notification by the prosecwt@s made to the Secretary General
of the UN™° The expiry of six months does not give automatinpt for the

prosecutor to proceed with investigations.

The Pre-Trial Chamber must first authorise the cemcement of investigations,
provided that the Security Council has not exettise deferral powers under article
16 of the Rome Statuté’

3Article 13 (c) read together with article 15 of tReme Statute.
1%8Article 13 (b) of the Rome Statute.
ijZArticIe 15 (8)bis of the Resolution RC/Res 6, 2010.

Ibid.
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3.3 Conclusion

This chapter has analysed the legal framework @fcarof aggression and the crime of
aggression. The aim of discussing the two separetdb show the distinct nature of
the crimes, their separate legal framework andwegigoverning them. Although they
are the two distinct crimes but they appear orstlrae coin each on its side, one holds
state responsibility while the other holds an imdliial responsible for such act. The
above legal analysis reveals that, there shouldrbact of aggression committed by
the state concerned in order for its perpetratorsde prosecuted. This is what
international law gives rise to the interplay betwehe UN Security Council and the
ICC over the crime of aggression, whereas the foriseconcerned with the
determination of an act of aggression for the I6@rbsecute the crime of aggression.

a7



CHAPTER FOUR
FINDINGS, DISCUSSION AND ANALYSIS
4.0 Introduction

This chapter presents the views and opinions démdint individuals regarding the
problem stated in this study. These views and opsihave been obtained from
literally works as well as interview and questiom@anethods. The findings of the
researcher from these sources will test each hgpwthraised in chapter one. The
researcher has adopted the approach of answertiy lgothesis separately by
linking the information obtained with the hypothgesi

Therefore, the following parts of this chapter prgsand analyses the findings of the
researcher regarding this study. As stated in theve paragraph, the findings are
presented under each hypothesis separately. Téwtion of the researcher is to show
a response of the findings with regard to each thgsis

4.1. Presentation and analysis of the findings

4.1.1. Whether the voting system in the UN Securit€ouncil on determining acts
of aggression will always hinder prosecution of therime of aggression and the
future of the crime itself

i.  The findings of the researcher from documentarjerev

The voting system in the UN Security Council onsahtive matters as explained in
the above chapter is provided by the UN Charteticker 27 (1) of the Charter
provides the right of every member of the Secu@iuncil to have one vote on all
decisions of the council regardless of whether dlegision is on procedural or
substantive matters. Article 27 (3) states cle#nlyt, the decisions of the Security
Council on all non-procedural matters shall be miagl@n affirmative votes of nine

members including the concurring votes of the peemanent members.

Among the non-procedural matters to be decidechbyUN Security Council through

this system is the determination of acts of aggmessn addition, article 27 (3)
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requires only a party to a dispute under part \d article 52 (3) of the UN Charter
who is a member of the Security Council to absfaom voting for the relevant
decisions of the Security Council. Determinationaats of aggression falls under
Chapter VII of the UN Charter, hence even an atlegggressor state whose matter is
before the Security Council can vote for or agaitm& resolution of the Council

regarding determination of the existence of aroéeggression.

The veto power of each of the permanent memberdvéas and is still criticised as
the major impediment to the achievement of the psepf the UN on maintenance of

international peace and security.

Hans Kochler considers the veto privilege as thpmapediment to the achievement
of collective security**Kéchler shows the concern of various leaders réggrthe
veto power from the time the UN was formed in 1986t instance, at the founding
conference in San Francisco, the Mexican deledatedsthat integrating the Yalta
voting formula into the UN Charter would estableh international system in which
a mouse could be condemned but in which lions wootde restricted**The author
also shows other examples of the passive reactitredJN Security Council towards

Israel’s conducts and the invasion of Panama bytiited State$™

It is also argues that, the veto power was inteally incorporated by great nations
into the UN Charter as their privilege and for fitetection of their interest§? Using

an example of the U.S, Kéchler argues that,

“The United States, like the other permanent membpparently considered the veto
power as the appropriate institutional safeguard its interests in the UN at a time

K sehler, H. (1991) The Voting Procedure in the Unifgdtions Security Council: Examining a
normative contradiction in the UN Charter and ittngequences on international relations. p. 7.
Retrieved
July17,2016fromtheWorldWideWeb:http://webcache.deogercontent.com/search?q=cache:3viNa_1
KktYJ:www.ipo.org/KoechlerVoting_ProcedureUN_SetyriCouncil.pdf+&cd=7&hl=en&ct=clnk&cl
ient=firefox-b

4% schler, H. Op. Cit. pp. 7 - 8

13 bid. p. 9

14 Ibid.
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when U.S. resolutions faced the increasing thréddeing voted down in the General

Assembly.”

This has great implications when it comes to thierdeination of acts of aggression
by the UN Security Council. The findings of thegascher shows that, it is the great
powers who hold veto powers in the UN Security Galuand their allies who have

been involved in or linked to various aggressivesmahich have threatened world
peace and security. Due to this, various aggresstuations remained unconsidered

by the UN Security Council particularly during tbeld war in 1960’s to 1980’s.

In certain occasion, the UN Security Council hadogportunity to determine the
existence of acts of aggression but did not. Titisgon occurred after the invasion of
Kuwait by Irag in 1990 which some authors argue,tiaq had indeed committed an
act of aggressiofi-Instead, the Security Council through Resolutio® 86solved

that, those acts constituted the breach of peat@ainan act of aggressioff.

ii.  The findings of the researcher from interview andsjionnaire methods

Results of the findings of the researcher fromghestionnaire method are shown in
Table 4.1 below. Generally, twenty four respondevdse given questionnaires by the
researcher. Out of the total number of the distebduquestionnaires only nineteen
guestionnaires were filled and returned to theareteer. As shown in the table below,
fifteen respondent responded positively to the fngothesis that the voting system
of the UN Security Council will always hinder theopecution of the crime of

aggression and the future of the crime itself.

The remaining four respondents did not agree vhib hypothesis. They maintain
that, although there are challenges associated thehvoting system of the UN

Security Council particularly on passing of resmins relating to peace and security,

1°Alvik, 1. (2003) UN Security Council Resolutions Asthorisation for the Use of Force.Collective
Security under Capter VII of the UN Charter. p. &iieved July 17, 2016 from the World Wide Web:
P}gps://www.duo.uio.no/bitstream/handIe/1085/19aﬁﬁartsen.pdf%3Fsequence%3D2

Ibid.
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these challenges will not affect the will of théeimational community on prosecution
of the crime of aggression through the ICC. These fespondents also maintain that,
the future of the crime of aggression cannot becédd by the challenges associated

with the voting system of the UN Security Council.

Table. 4.1 showing results of the responded questioaires on the first hypothesis.

ANSWERS IN % RESPONDENTS
YES 90% 15
NO 10% 4

Source:Questionnaires schedule

The researcher also interviewed seven individuadsnfthe law firms and Higher
Learning institutions at Mzumbe University and tbaiversity of Dodoma. Six
interviewees were in support of the hypothesis that voting system in the UN
Security Council on determining acts of aggressudhalways hinder prosecution of
the crime of aggression and the future of the ciitgef.

One of the supporting interviewees stated thasing on the history of the UN
Security Council and the manner they pass theioltg®ns on matters which affect
the interests of any of the permanent memberseofSeturity Council, the Security

Council will always pose problems to the prosecutbthe crime of aggression.

Regarding the future of the crime of aggressiorg ohthe interviewees commented
that, the consensus reached in Kampala on theitt@fimnd prosecution of the crime
of aggression is not yet in force under internatldaw. States may avoid signing the
Resolution RC/Res 6 due to the requirement of ther mletermination of acts of

aggression by the UN Security Council before thisgliction of the ICC on the crime

of aggression is triggered. According to this imtewee, this may affect the future of
the crime of aggression because it was one ofdtees which was unsuccessfully
argued during the debates which preceded the Roaat&in 1998.
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The remaining interviewee who did not agree witk first hypothesis based his
argument on the separate roles played by the UNirBgecouncil and the ICC on
determination of acts aggression and prosecutidheotrime. The interviewee argues
that,

“the proposed amendments of the Rome Statute oaorithe of aggression have
clearly distinguished the roles played by both argan aggression. Article 15 (8) bis
of the Resolution RC/Res 6 makes it clear thatef WUN Security Council does not
determine the existence of an act of aggressiohiwgix months from the date of
notice, the ICC jurisdiction on the crime of aggies can still be triggered by the

authorization of the Pre-trial chamber of the ICC.”

Table. 4.2 showing results of the responded intemw on the first hypothesis.

ANSWERS IN % RESPONDENTS
YES 90% 6
NO 10% 1

Source: Interview schedule

4.1.2. Whether the determination of an act of aggssion will always be
influenced by the politics of the UNSC hence delayy investigations by the ICC
prosecutor

i.  The findings of the researcher from documentarjerev

The UN Security Council has the exclusive powerddtermine the act of aggression
under Chapter VII of the UN Charter, but the merstierthe UN Security Council do
have different ideology in political matters ances\political interest, for example in
1947 up to 1991 there was cold war between twosbldbe western bloc and eastern
bloc. Some members to the to the UN Security coumeie members to the Western
Bloc and some of the Eastern Bloc. Security CouM@imbers decisions are still
influenced by the politics of these two blocs desghie alleged ending of the cold war
and the fall of USSR in 1980’s and 1990’s.

52



The permanent members have been given the righgtéodefinition of the question as
either it is a situation or a dispute. This mettouyenders the Charters provisions for
abstention obsoleté’ Andrew Boyd has aptly described the state of pteseness of
the non-permanent members of the Security CouneHawis this arrogance of
definition. When a small state has a dispute witineat power, and brings that dispute
to the Council, the great power will say it is modispute, and will thus retain its right
to vote on the dispute. . **8
The UN Security Council saw that aspect as it Wl determining matters as to the
rules of the UN Charter and there interest of tieemners of The General Assembly to
the UN, but Kdchler argues that
‘General Assembly hoped to restrain the permanesnbers of the Security
Council with the lengthy list of types of decisio$ie absurdity of this
casuistic method shows that power politics if ithe driving force behind the
adoption of a procedural norm cannot be containgdniere classification
efforts and lofty moral appeat&?

The second part of the finding of the hypothesieristhe delaying investigations of
the crime of aggression by the ICC prosecutor

The primary role of determination the act of thgragsion is given to the UN Security
Council by Chapter VII of the UN Charter, whichtlse substantive matter, whose
decision requires affirmative vote by permanent merm in the UN Security

Council*° as its primary responsibility for the maintenaoéénternational peace and
security.

As it is also made clear in Article 39 of the UN&Cter, provides that;

The Security Council shall determine the existarfcany threat to the
peace, breach of the peace, or act of aggressiot simall make
recommendations, or decide what measures shallakent[...], to
maintain or restore international peace and seaurit

“Kochler, H. Op. Cit. p.21

18 bid , p.21

1% schler, H. Op. Cit. p.18
%CArticle 27(3) of the UN Charter
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As stated above, there is a link between the UNu@gaCouncil and the ICC on the
crime of aggression is based on the jurisdictioeguirement. This requirement of
determination is not only stipulated in the UN Gbabut also stated in the Resolution
RC/Res 6 which requires the prosecutor of the I@Chave regard to prior

determination of an act of aggression by the Sgc@duncil !

Where in paragraph 7
of the same article allows the prosecutor to prdee¢h investigations on the crime of

aggression if the UN Security Council has deterchiae act of aggression.

Not only there is requirement of determination loé tacts of the crime by the UN
Security Council but also there is requirementimiet given to the prosecutor of the
ICC, to start investigation on the act of the crimigich is six month from the date a
notification by the prosecutor was made to the &acy General of the URF.The

expiry of six months does not give automatic pefforitthe prosecutor to proceed with

investigations on the crime of aggression.

The Pre-Trial Chamber must first authorise the cemeement of investigations in
respect of the crime of aggression by the prosegqutivided that the Security Council

has not exercised its deferral powers under arti6lef the Rome Statuté’

This determination of the acts of the crime willvays be influenced by the politics of
the UN Security Council, and with the pre conditibaf time required in the amended
Rome Statute do make delay of the investigatiothefcrime of aggression by the
ICC, only if the UN Security Council do affirm th#bere is act of the crime of
aggression, and leads non institutional indepetelesf the ICC on the crime of
aggression and the confidence of the internaticoedmunity on the prosecution of
the crime of aggression, is highly effected dusubordination of the ICC to the UN
Security Council whose decisions are influencedtloy politics of its permanent

members.

131 Article 15 (6)bis of the Rome Statute, as amended in 2010
i:zArticIe 15 (8)bis of the Rome Statute, as amended in 2010
Ibid.
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ii.  The findings of the researcher from interview andsjionnaire methods

Results of the findings of the researcher fromghestionnaire method are shown in
Table 4.2 below. Generally, twenty four respondevdse given questionnaires by the
researcher. Out of the total number of the distebduquestionnaires only nineteen
questionnaires were filled and returned to theaieseer. As shown in the table below,
fifteen respondent responded positively to the figpothesis that the determination of
an act of aggression will always be influenced hg politics of the UNSC hence
delaying investigations of the crime of aggressigrthe ICC.

The remaining four respondents did not agree vhie hypothesis. They maintain

that, the determination of an act of aggressiohmwat be influenced by the politics of

the UNSC, as the ICC is independent legal institutivhich has a legal personality
and its organ which has been established by laws& four respondents also maintain
that, the future of the crime of aggression canpetaffected by the challenges
associated with the politics of the UN Security 6al

Table. 4.3 showing results of the responded questioaires on the second

hypothesis.
ANSWERS IN % RESPONDENTS
YES 79% 15
NO 21% 4

Source: Questionnaires schedule

The researcher also interviewed seven individuadsnfthe law firms and Higher
Learning institutions at Mzumbe University and tbaiversity of Dodoma. Five
interviewees were in support of the hypothesis that determination of an act of
aggression will always be influenced by the pdiitaf the UNSC hence delaying
investigations of the crime of aggression by th€.IC
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Most of the supporting interviewees stated that,WINSC will not refer the matters to
the ICC because of the politics interest which rmmbers to the UNSC rather than
for judicial reasons. The members to the UNSC deehteir interest, mostly is

political that they can safe guard economic powerse interviewee went further by
saying, members of the UNSC will protect even thentries who are their allies, not
to determine the act of aggression if the membeahercountries which are allies to
that members to the UNSC because of political aster

The other said thathe cold war has ended but still the decisions mhbgethe
members to the UNSC are based on which bloc theg @resupporting to, example
the decision made or any suggestion by China wilsbpported by the Russiahe
decisions will base on the political interest by thermanent members to the UN
Security Council. This may affect the future of trene of aggression.

There were interviewee who did not agree with theoad hypothesis based his
argument on the separate roles played by the UNirBgecouncil and the ICC on
determination of acts aggression and prosecutidgheotrime. The interviewee argues
that,

“The ICC withstand the political pressures that iaymface and act completely
independent, because the Rome Statute providestrofechanisms to protect fully
the independence of the Court and to safeguaradrf fpolitical influence’

One interviewee was not certain if political infhee could affect the future crime of
aggression due to the interplay between the ICCWN&C, ‘because the it is the
decision of the members to make the future of tineecor not as its required by the
Res no 6 of the Kampala on*tdanuary 2017.”

Table. 4.4 showing results of the responded intem on the first hypothesis

ANSWERS IN % INTERVIEWED
PERSONS
YES 71% 5
NO 14.5% 1
NOT SURE 14.5% 1

Source: Interview schedule
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4.1.3. Whether institutional independence of the IC on the crime of aggression
and confidence of the international community on posecution of the crime of
aggression is highly affected due to subordinationf the ICC to the UN Security
Council whose decisions are influenced by the palis of its permanent members

I. The findings of the researcher from documentarierev

The ICC was established on 17 July, 1998 afterathaption of the Rome Statute of
the International Criminal Coult! It is a permanent court and an independent organ
with international legal personality. It has been conferred jurisdiction by the Rome

Statute and it functions under the rules of theesatatute>®

The permanent international court established teestigate, prosecute and try
individuals accused of committing the most seriaurgnes of concern to the
international community as a whole, namely the eriai genocide, crimes against
humanity, war crimes and the crime of aggres$ibithe ICC has jurisdiction to try
these offences with the exception of the crimeggfrassion whose jurisdiction will be

confirmed in January 2017 depending on the agrekeaiestates parties.

On the crime of aggression, the UN Chalgfaprovides that it is only the UN Security
Council that does has the power to determine whetteeact of aggression exists or
not. For example, on 2 August 1990, Iraqi troostetl an invasion and subsequent
annexation of Kuwait. Resolution 660 was adoptedheySecurity Council the same
day, determining that Iraq’s invasion of Kuwait stituted a “breach of international

peace and security” and not an act of aggre$Sion

This requirement of determination not only is ipstated in the UN Charter but also
stated in the amended Rome Statute of 2010 whesedtjuired that the prosecutor of

the ICC to ascertain if the Security Council hasdenany determination on the

>bid.

%9bid.Also articles 1 and 4 (1) of the Rome Stafl@98.

*CArticle 1 of the Rome Statute, 1998.

*Understanding the International Criminal Court. doklet by the International Criminal Court. p.
3.Retrieved May 25, 2016 from the World Wide Wethp$t//www.icc-cpi.int/resource-
library/Documents/UICCENg.pdf

%BArticle 39 of the UN Charter.

%K schler, H. Op. Cit. p.31
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existence of the crime committed by the state comzk before proceeding with
investigations on the crime of aggressihWhere in paragraph 7 of the same article
allows the prosecutor to proceed with investigation the crime of aggression if the
UN Security Council has determined an act of aggoes

There is also another requirement of time giveth®prosecutor of the ICC, to start
investigation on the act of the crime which is signths from the date a notification
by the prosecutor was made to the Secretary Geokthe UN'The expiry of six
months does not give automatic permit for the pros® to proceed with
investigations on the crime of aggression. The Rr& Chamber must first authorise
the commencement of investigations in respect ef dime of aggression by the
prosecutor provided that the Security Council has exercised its deferral powers
under article 16 of the Rome Stattfte.

This determination of the acts of the crime by ¢ Security Council, and with
thepre conditional of time required in the amenBedne Statute do cause delay of the
investigation of the crime of aggression by the |©@ly if the UN Security Council
does affirm that there is an act of the crime ofjragsion, and leads to non-
institutional independence of the ICC on the crohaggression and the confidence of
the international community on the prosecutionhe trime of aggression, is highly
affected due to subordination of the ICC to the 8&¢urity Council decision.

ii. The findings of the researcher from interview andsjionnaire methods
Results of the findings of the researcher fromghestionnaire method are shown in
Table 4.3 below. Generally, twenty four respondevdse given questionnaires by the
researcher. Out of the total number of the disteduquestionnaires only nineteen
guestionnaires were filled and returned to theareteer. As shown in the table below,
fifteen respondent responded positively to thedthiypothesis that the institutional
independence of the ICC to prosecute the crimggfession is highly affected due to

subordination of the ICC to UN Security Council, o8k decision are influenced by

1% Article 15 (6)bis of the Rome Statute, as amended in 2010
izzArticIe 15 (8)bis of the Rome Statute, as amended in 2010
Ibid.
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the politics of its permanent members will alwaysder the prosecution of the crime
of aggression and the future of the crime itself.

The remaining four respondents did not agree vhie hypothesis. They maintain
that, although there are challenges associated tivthnstitutional independence of
the ICC to prosecute the crime of aggression ikljigffected due to subordination of
the ICC to UN Security Council, whose decision iaftuenced by the politics of its
permanent members, these challenges will not atteetwill of the international
community on prosecution of the crime of aggresslmough the ICC. These four
respondents also maintain that, the future of theecof aggression cannot be affected

by the challenges associated with the voting systetine UN Security Council.

Table. 4.5 showing results of the responded questioaires on the third
hypothesis.

ANSWERS IN % RESPONDENTS
YES 90% 15
NO 10% 4

Source: Questionnaires schedule

The researcher also interviewed seven individuadsnfthe law firms and Higher
Learning institutions at Mzumbe University and tbaiversity of Dodoma. Six
interviewees were in support of the hypothesis that voting system in the UN
Security Council on determining acts of aggressudhalways hinder prosecution of

the crime of aggression and the future of the ciigedf.

One of the supporting interviewees stated thaising on the history of the UN
Security Council and the manner they pass theioltg®ns on matters which affect
the interests of any of the permanent memberseofSeturity Council, the Security
Council will always pose problems to the prosecutbthe crime of aggression.
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Regarding the future of the crime of aggressiorg ohthe interviewees commented
that, the consensus reached in Kampala on theitt@fimnd prosecution of the crime
of aggression is not yet in force under internatldaw. States may avoid signing the
Resolution RC/Res 6 due to the requirement of ther mletermination of acts of
aggression by the UN Security Council before thisgliction of the ICC on the crime
of aggression is triggered. According to this imtewee, this may affect the future of
the crime of aggression because the institutiom@g¢pendence of the ICC to prosecute
the crime of aggression will be highly affected dad¢o the subordination of the ICC
to the UN Security Council whose decision is infloed by the politics of its

permanent members.

The remaining interviewee who did not agree witk third hypothesis based his
argument on the independence of the ICC to prosebetcrime of aggression not on
the influence of political decisions of the membefdhe UN Security Council. The

interviewee argues that,

“The independence of the Court as an institutiosaparticularly relevant when it
comes to the selections that are to be investighyete office of the Prosecutor and,
eventually, of cases that are brought to trial. TReme Statute provides several
mechanisms to ensure that no undue political imidgecan exercised over the ICC
and its Prosecutor. The Prosecutor may open ansiiy&tion into situation on his
own without a referral if he believes that there aeasonable grounds for such step.
Thus the Prosecutor can do his work independemn fpmlitical influence, but the
politics can affect the ICC, when the financingtesawhen the can exercise political

influence on the ICC by not allocating sufficierdrmay to the ICC.”

Table 4.6: showing results of the responded intergiv on the third hypothesis.

ANSWERS IN % NO. OF
INTERVIEW ED
YES 90% 6
NO 10% 1

Source: Interview schedule
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4.2 Conclusion

Generally, in one way or another there have bdenhthat different authorities related
with the ICC trying to work hard on a number ofuss in relation to the full
subjection of the crime of aggression under the.IB@wever, it is still a challenge on
this subject matter but provided that though theuiy Council is given powers to
determine by the veto vote, the decision on detangiis also based on the political
influence to the members of the Security Coun@hde delaying investigations of the
crime of aggression by the ICC. And the existenteals of aggression of states
concerning the ICC’s independency should be staticarrying on its own matters.
Therefore, the ICC has power to make its own figdithen let it determine itself the
existence of the acts of aggression and not otlserwi
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CHAPTER FIVE

CONCLUSION AND RECOMMENDATIONS

5.0 Introduction

This chapter provides conclusion and recommendatdithe study based on findings
and interpretations of the study findings basedttan data or information that was
gathered from the selected study areas. The detelsorganised in line with the

specific objectives of the study as follows:

5.1 Conclusion

The issue of the crime of aggression: with therpitey between the ICC and UNSC is
so difficult for the crime to be prosecuted by tB€, as the findings of the study do
reveal in the above chapter (four).

The research reflects the ongoing debate on timeecaf aggression and the ICC on
the future crime of aggression: the interplay betnvéhe ICC and the UN Security

Council.

The effectiveness of the ICC to attend the matiethe acts of crime of aggression
independently without being interfered is not thasethe prosecutor of the ICC cannot
conduct the investigation unless the UN Securityri@ has to vote if the acts of the
crime have been done first. This voting systenoisedby nine members whom five of
them are the permanent members of the UN Secuatym(ll, in which three members
from the permanent members to the UN Security Cibiame not members of the
Rome Statute, who have also been blamed to havenitted this crime of aggression
in some instances. This voting system is providedeu the chapter VII of the UN
Charter. The effect of this system of voting by thembers of the UN Security
Council, in order to determine the acts of the erioh aggression undermines the ICC

not to attend the acts of the crime of aggression.
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The determination of the crime by the UN Securigu@cil is the bar for the future
crime of aggression. The determination is also rdgpiirement of the law as it is
mandatory process as to article 39 of the UN Chame even the Rome Statute as
amended in 2010 provide the same. The UN Securdayn€l has to determine
whether the acts of the crime have been committetbbfirst, which up to now the
UN Security Council has not determined which thests of crime have been
committed. In which up to now the ICC prosecutos hat investigated any acts of the

crime of aggression.

Delay of the investigation of the crime, that iee\vf the UN Security Council will
determine the acts of the crime which have beennutted, the ICC prosecutor
cannot automatically start the investigation, whigne@ Rome Statute itself gives the
prosecutor six months after has notified the UNr&acy General on the matter, and
when the six months’ notice expires, will not auadim permit the prosecutor to

proceed with investigations of the crime.

The determination of the UN Security over the axftshe crime of aggression has
made the ICC independency to prosecute the crimbetdighly affected due to
subordination of the ICC over the UN Security Caunehose decisions are
influenced by politics of the permanent memberth®UN Security Council. This is
also another big bar to the ICC as the Rome Stahatédes the crime of aggression
but are conditions which hinder the ICC to prosedhie crime, due to the political
interest of the permanent members to the UN Sgc@duncil, and when saying
politics is when the members have interest on emangain, that will also secure the
interest as super powers, in which the permanenibees to the UN Security Council
will not let the ICC freely to this act of crime afggression. The head of the U.S
delegate to the Kampala conference noted tiaicordingly, there is some potential
that the proposed aggression regime could redueeeffectiveness of the Council’s
mechanisms for addressing situations that may lmoéern to the United StatdBy
his statement above, the U.S government will niothle Security Council to be freely
prosecuted by the ICC, it will still be under thegsrvision of UN Security Council on
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the crime of aggression, which means it is likélgttiCC will never attend the acts of
the crime of aggression.

The Kampala conference of ICC adopted ResolutiofRRE 6, “Crime of aggression
by Consensus”, there were changes made, inclutiegdéfinition of the crime of
aggression. In order for the changes to operagentbmbers state have to be ratified,
which two-third of ratification is needed up t8' danuary, 2017. In this, there is a
problem to get the two-third as most of the membed€C as African states have no
faith to the ICC. Recently the African states leadsave been giving open statement
that they have no faith, and encourage other Aifrictates to withdraw their
membership from the ICC. The statement has also besle in the African Union
General meetings and President Yowé&gutaMuseveni of Uganda has promised to
present the agenda to the next African Union Gérndeeting. The African State
leaders in their statement opt to have the AfriCamirt that will have the similarities
with the ICC but will be for Africa only. Up to nowfrica has African Court for
Human and Peoples’ Rights.

5.2 Recommendations

Based on the findings of this research, the rebearcame up with the following
recommendations that will assist in dealing with tiallenges facing the ICC in the
prosecution of the crime of aggression:
a) The voting system of the UN Security Council inadetining the act, should
not base on the nine members including the perntamembers Security
Council, it could involve all members of UN as &duce the monopoly and

politics of the permanent members of the UN Seg@tuncil.
b) The determination Acts of the crime of aggressionalby the nine members,

either it should be done by the ICC or by all membs# the UN as to have

good future of the crime of aggression.

64



c)

d)

f)

9)

h)

The Rome Statute should have some amendmentsnom aicle especially
article 15(8) as amended in 2010, that to redueeithmonth to two month.

Prohibiting the ICC from exercising its jurisdiatios an indefinite guarantee
of continuing immunity for future aggressors whatoe done is to enable the

ICC to deter or bring to justice those leaderstguif the crime of aggression.

There should be possibility of allowing states ¢toept the ICC’s state referral
or prior motu jurisdiction on a voluntary basis,thbavith room for Security
Council pre-clearance, and also with the posspilibf aggression
investigations without such pre-clearance wher¢éesthad asserted to such

unrestricted jurisdiction.

The ICC itself has to work as it was intended hattis to make the African
states who are part to it, to have trust on the #&@ have good cooperation
that the Africa states parties can help the ICCart even prosecute the crime
of aggression in the future.

The international community has much to gain frdra trime of aggression
being prosecutable and this will be a positive dtegt individual liability,
instead of merely the state act, is taken up bysthtute. It is my view that in
states own interest aggression should be crimathlgpecifically for the sake
of stability and economic growth.

The international community should enact new lavisctv will deal with all
challenges facing the crime of aggression, that weslable the crime to
investigated and prosecuted by the ICC without emyplications from UN

Security Council.

Another recommendation is to the states parties arthaonembers to the
UNSC, especially U.S, China and Russia that theylshjoin the ICC
as members and opt out on the article of aggresamithe first step at

least to smooth the road for the future of the aggion.
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APPENDICES

APPENDIX 1

INTERVIEW SCHEDULE FOR RESPONDENT

Re:REQUEST FOR RESPONDING TO INTERVIEW SCHEDULE

Reference is made to the above heading. | am arstuof Mzumbe University
pursuing Master of Laws (LL.M) in International Lawhe successful completion of
the programme requires the student to undertakes@arch study. To that end, am
currently undertaking a study oithe Future Crime of Aggression: the Interplay
between ICC and UNSC

Information given will be used for research purposéy and the research paper will
be for public use.

As such | have prepared interview schedule in adekecute the study.
| therefore request your assistance in accomplisthis task
| thank you in advance for your favourable respdosay request

Yours truly,

Kikula Suleiman,

Mzumbe University.

Mobile: 0784864800/0684288427
E-mail: skikula@yahoo.com

This interview schedule is seeking to find dite Future Crime of a Aggression: the
Interplay between ICC and UNSC
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ICC: International Criminal Court
UNSC: United National Security Council

A: PERSONAL PARTICULARS

B. QUESTIONS

1. Do you know the crime of aggression?
(@) Yes (b) No

2. Do you know the International Criminal Court?
(@ Yes (b)No (c) Somehow

3. Do you know the United National Security Council?
(@ Yes (b)No (c) Somehow

4. Does the ICC have power to investigate and trialdtime of aggression.

(@) Yes (b) No

5. Do you know the law concerning the crime of aggmssn the ICC statute
and the UN charter?
(@) Yes (b) No (c) Somehow
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6. Will the UNSC let the ICC to investigate and trgtbrime of aggression with

convenience?
(@) Yes (b) No

If yes what is your opinion about that

7. Do you think the members state to the UNSC haweirterest that will not
want the ICC to investigate and try the crime ajragsion freely?

Yes (b) No
If yes what is your opinion about that

8. Do you think the voting system by the UN Securityu@cil will always hinder
prosecution of the crime of aggression and theréutume?

Yes (b) No
If yes what is your opinion about that
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9. Do you think the determination of acts of aggressidll always be influenced
by the politics of UN Security Council?
(@Yes (b) No

Yes (b) No

If yes what is your opinion about that

10.Does the institutional independence of the ICClendrime of aggression and
confidence of the international community on proagien of the crime of
aggression highly affected due to subordinatiorthef ICC to UN Security
Council decisions?

(@Yes (b) No
If yes what is your opinion about that

11.Does the Kampala ICC review conference 2010 wiltheesolution for ICC to
try the crime of aggression without the interventad the UNSC?
(@) Yes (b) No

12.Does the recent Kampala conference have addredsedeachallenges of
prosecuting the crime of aggression?
(@) Yes (b) No

13.Do you think there are any future prospects ofctivae of aggression?
(@) Yes (b) No

14.Do you think the thirty states will ratify the antknents on the Kampala

conference on review of ICC?
(@) Yes (b) No
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15.Do you think the two —third of the state partiedl activate the jurisdiction of
the ICC on the crime of aggression aft&January, 20177
(@) Yes (b) No

End of interview schedule.

Thank you for taking time to respond to the questio
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