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ABSTRACT

The dissertation assesses the law on the use of force under the UN Charter in curbing
terrorism in particular. The main question addressed is whether the UN Charter contains
provisions to curb terrorism as well as exploring the UNSC Resolutions to that effect. It
also assesses the lawfulness of the use of force against terrorism as practices by the US

and its allies.

It further focuses not only on this specific use of force, but also on the changing nature
of conflict, definition of terrorism and on the historical evolution of limitations on the
use of force, from 1945 until to date. In the five Chapters which traces the timeline
development of international law and use of force in curbing terrorism, limitations on
the resort to force in particular to combat terrorism, the use of force in self defense, pre-
emptive self defense, the use of forcible measures short of war, and the use of force in

response to non-state actors.

Also the study discusses the UNC from its inception, including its relevant provisions
which do not provide a conclusive answer, or contain any provision that deal specifically
with prohibition of terrorism. The trend shows that in the course of the last two decades,
the Charter regime has been re-adjusted so as to permit forcible responses to terrorism
under more lenient conditions. The Charter permits two kinds of forcible measures that
are; collective responses and self-defense. Hence there is significant doubt as to
lawfulness of using force by states against terrorism by other means save for SC

authorization.

Furthermore, the study major findings and recommendation challenges the common
assumption that the use of force against terrorism was an example of states exercising
their inherent right to self defense, it argues that if this particular use of force is not
challenged, it will lead to expansion of right of self-defense which will hinder rather
than enhance international peace and security. Finally, this study draws on recent

examples to illustrate the use of force against terrorism could become a dangerous

Vi



precedent for the use of force especially by US and its allies. Therefore, the study
recommends that the international community should condemn and ultimately abolish

such an approach.
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CHAPTER ONE
GENERAL INTRODUCTION
1.0 Background to the Problem

This research report is an attempt to assess the law on the use of force by states in
curbing terrorism, and make close scrutiny whether it was contemplated under the
United Nations Charter (UNC), together with the approaches in arresting the problem. It
also assesses the current climate of turbulence and uncertainty. That is whether the
scourge of terrorism is radically new threat, that necessitates re-invention or even
abandonment of international legal order. The assessment is approached through an
examination of recent forceful responses to terrorism, as the war on terrorism
incorporates a number of renovations to the existing international legal order. Such

innovations proposed violate existing international law.

Terrorism has become a growing concern of international community since early 1960’s.
In this era terrorism acquired international dimension, which resulted from the increase
of transnational means of transport and the generalization of freedom of movement. In
any case, this general concern has not translated with the drafting of a single
comprehensive covenant to fight the different faces that international terrorism shows
around the world. Member states have been able to agree on treaties that deal with

specific form and manifestation of international terrorism.*

On the contrary, at the United Nations (UN) and its specialized agencies, on top of more
or less rhetorical condemnations, member states have been able to agree only on treaties
that deal with specific forms and manifestations of international terrorism. Thus, there
are now up to twelve universal treaties that deal with narrow expressions of terrorist
action, such as the Unlawful Convention for the Suppression of Unlawful Seizure of
Aircraft, Convention on Offences and Certain Other Acts Committed on Board Aircraft,

! Saura,J. (2003). Some remarks on the use of force against terrorism in contemporary international law
and the role of the Security Council. Loy. L.A. Int’l & Comp. L. Rev. Vol. 26:7.8-10 at p.8
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Convention for the Suppression of Unlawful Acts Against the Safety of Civil Aviation,
Protocol on the Suppression of Unlawful Acts of Violence at Airports Serving
International Civil Aviation, and the Protocol for the Suppression of Unlawful Acts

Against the Safety of Fixed Platforms Located on the Continental Shelf.

Others include Convention for the Suppression of Unlawful Acts Against the Safety of
Maritime Navigation, Convention on the Prevention and Punishment of Crimes Against
Internationally Protected Persons, Including Diplomatic Agents, International
Convention Against the Taking of Hostages, International Convention for the
Suppression of Terrorist Bombings, and International Convention for the Suppression of

the Financing of Terrorism.

There are also a number of international agreements concerning different aspects of
terrorism at the regional level. For instance, Convention to Prevent and Punish the Acts
of Terrorism Taking the Form of Crimes Against Persons and Related Extortion that are
of International Significance, European Convention on the Suppression of Terrorism,;
Arab Convention on the Suppression of Terrorism,’and the Convention of the
Prevention and Combating of Terrorism.® With this constellation of treaties in force, the
international community can consider international terrorism a crime of international
relevance similar to, for instance, international drug trafficking, that deserves judicial
cooperation among states. It is not an international crime, however, in the sense of
generating individual international responsibility as, for instance, war crimes or crimes
against humanity. In fact, even if terrorism and drug trafficking were among the crimes
included in the draft statute of the International Criminal Court (ICC), the Rome
Conference rejected the competence of the Court in such matters.* Therefore, the second
dimension of the treaties, including the duty to prosecute or extradite, becomes the most

2 Ibid at p.9

% http://www.africa-union.org/Official_documents/Treaties_%20Conventions_%20Protocols/
Algiers_convention%200n%20Terrorism.pdf (last visited Oct. 1, 2010).

* Report of the Preparatory Committee on the Establishment of an International Criminal Court,
Addendum, U.N. Doc. AJ/CONF.183/2/Add.1 (1998), also available at
http://www.un.org/law/icc/docs.htm.visited on 23rd November,2010
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relevant element of this agreed upon system. In the absence of a conventional basis,
general international law does not impose any duty to extradite a person for ordinary

crimes.

The UN unsuccessfully tried this strategy during the seventies. It established a special
committee between 1972 and 1979, but terminated it because it was impossible for
committee members to agree upon a common definition of “international terrorism.” In
fact, the resolutions adopted through the years by the General Assembly (GA)
condemning terrorism do not contain a definition of terrorism, though some elements
may be deduced from the piecemeal resolutions.® More recently, in the aftermath of the
September 11th attacks, one of the authors Fernandez ’ stated that the reason for the
1996 failure to adopt a comprehensive convention against terrorism was this definitional
problem.® Domestic law is also of little use in this respect because the states’ definitions
are so inconsistent in practice depending on the existence of a local terrorist group or
clandestine support to neighboring terrorist groups that it is impossible to derive a

customary notion of international terrorism.®

Thus, in the most important relevant resolution before 9/11, the Security Council (SC)
does not oblige states to adopt any binding domestic or international measures against

terrorism. Nor does it state anything that was not already in force, at least among certain

® See Report of the Ad Hoc Committee on International Terrorism, 1979 U.N.Y.B. 1146, U.N. Sales No.
E.82.1.1. In that particular case, newly independent countries were afraid that too wide of a definition of
terrorism would include legitimate national liberation movements, whose armed actions would be
allegedly covered by the universal right to self-determination recognized by the UN.

® The closest thing to an internationally agreed upon definition is the General Assembly’s reference to
“criminal acts intended or calculated to provoke a state of terror in the general public, a group of persons
or particular persons for political reasons.” G.A. Res. 49/60, U.N. GAOR, 49th Sess., Supp. No. 21, at
303-04, U.N. Doc. A/49/60 (1994). See also G.A. Res. 57/27, U.N. GAOR, 57th Sess., 2, U.N. Doc.
AJRES/57/27 (2003) (reiterating the working definition for terrorism created in G.A. Res. 49/60).

’ Fernandez,J.A (2001).La Guerra contra el terrorismo: Una OPA hostil al Derecho de la comunidad
internacional?, Revista Espafiola DE Derecho Internacional 289, 292-293

8 The Ad Hoc Committee is nevertheless meeting regularly and is promptly expected to elaborate on “a
draft comprehensive convention on international terrorism.” G.A. Res. 57/27, supra note 25, 18.

% National laws and regulations on the prevention and suppression of international terrorism, u.n. doc.
st/leg/ser.b/22, UN. sales no. e/f.02.v.7 (compiling domestic legislation).
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countries, in the existing covenants against international terrorism.'® The Resolution’s
value is more political than legal. It reaffirms the issue in the SC’s agenda, where it had
already appeared entangled among other matters,™ but this time with a monographic
character. In the last paragraphs of the Resolution, the Council announced its readiness
to take the necessary steps in the future to counter terrorist threats to international peace
and security.*” The Resolution was a warning against terrorist elements and supporting
rogue states and it reiterates that the SC’s prior scattered practice would become more
systematic and reliable in the future. The SC would take action according to its goals in
specific situations and against specific non-complying states and actors. The GA which
Is the appropriate organ, had the responsibility to negotiate, draft, and eventually codify
the necessary consensus on the issue in the form of a comprehensive convention. But the

tragic events of 9/11 overturned these assumptions.

After the attacks of Septemberll, the SC made the fight against terrorism a global one
by ordering every UN member state to implement a wide array of measures to prevent
and stop terrorist activities. The Council also militarized the response to terrorism by

legitimizing unilateral military action in response to terrorist threats.*®

1.2 Statement of the problem

The UNC from its inception, its relevant provisions do not provide a conclusive answer,
or contain any provision that deal specifically with prohibition of terrorism. The trend
shows that in the course of the last two decades, the Charter regime has been re-adjusted
so as to permit forcible responses to terrorism under more lenient conditions. The
Charter permits two kinds of forcible measures, which are collective responses and self-

defense.

19 saura, op.cit p.12

1 As early as January 31, 1992, the Security Council, meeting for the first time at the level of heads of
state and government, mentioned international terrorism as one of the new challenges posed to the Council
in the fulfillment of its responsibility to maintain international peace and security.

'2S.C. Res. 1269.

13 Qudraat,C.J. (2003).Combating Terrorism. The Washington QuarterlyVol.26:4 p.163
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Collective response is done under authorization of SC, which also caters for
authorization of use of force against terrorists; however, it has so far refrained from
doing so. This can be evidenced by some of the resolutions it passes. As in Resolution
1368 of 12™ September, 2001, the SC strongly condemned the terrorist attacks on the US
and declared that, such acts were a threat to international peace and security. In addition,
the formulation concerning self-defense is part of the preamble to the Resolution and not
in its operative part. Also, the wording of Resolution 1368 has been taken word for word
from Article 51 of the UNC, and the Resolution makes particular reference to the right
of self-defense, that exists under the terms of the Charter. The other anomaly with
Resolution 1368 is that, it was passed on the day following terrorist attacks at a time
when it was not possible to know with certainty who was behind the attacks or whether
they have been planned from abroad. This brings the presumption the SC gave unlimited
authority for the US to use force against any state that had connections with terrorism in
general or this attack in particular.

In Resolution 1373 of 28" September, 2001** which was adopted under Chapter V11 of
the UNC with regard to prevention of financing of terrorism, the Resolution is just as
general as Resolution 1368, and provide no explicit acknowledgement of a right on the
part of US to use force against a particular state or states in exercise of right of self-
defense. And since no debate took place in SC in connection with adoption of
Resolution 1373 of 2001, there is no guidance to be found with regard to how the
Resolution is to be interpreted. The use of such general wording without reference to
Chapter VII of the UNC also limits the significance of the Resolution as a political

ground for legitimizing the use of force by the US against states other than Afghanistan.

Furthermore, UNSC Resolution 1377 of 2001 which the Council adopted at ministerial

level a declaration in which reference was made to previous adopted Resolutions and

¥ Ulfstein,G.(2003). Terrorism and the use of force. The Security Dialogue vol.34 No.2 pp.153-168 at 155
5



need for implementing measures against terrorism, though without mention on the use of
force, that is the authorization under Chapter V11 of the UNC."

In UNSC Resolution 1378 of 2001 has formulation relevant in relation to rights of self-
defense, supporting international efforts to root out terrorism in keeping with the Charter
of the UN and reaffirming Resolution 1368 and 1373, however Resolution 1378 was not
adopted under Chapter VII, and its relevant formulation is not actually part of

Resolution’s operative part.™

However, in UNSC Resolution 1390 of 2002 adopted under Chapter V11, with wording
of its preamble corresponds to Resolution 1378, the effect of the Resolution provides
nothing new for evaluation of whether SC has expressed support for the use of force in
exercise of right of self-defense in efforts directed against terrorism.’

Conversely, there have been a tendency of powerful states to undermine the provisions
of the Charter together with its robust mandate, for instance response to the terrorist
attacks against the US, the congress passed legislation'®on Authorization for Use of
Military Force (AUMF), that authorized the President to use all necessary and
appropriate force against those nations, organizations, or persons he determines planned,
authorized, committed, or aided the terrorist attacks that occurred on 9/11 or harboured

such organizations or persons.*®

The agreements adopted under the aegis of the UN share a very similar structure. They

define in as precise terms as possible the nature and scope of the unlawful behavior that

' Ibid

' Ibid

' Ibid at 156

18 5.J Res.23- on 14™ September,2001

Spublic papers of the Presidents of the United States, George W. Bush. (2001). II, Washington, DC, U.S.
Government Printing Office, 2003, p. 1100.)



constitutes their object.’ They further oblige signatories to undertake essentially two
types of commitments relating to the prevention and suppression of those terrorist acts.

However, parties must treat the specific terrorist acts defined by each covenant, or
actions leading to such acts, that are undertaken in their territory as against the territory
of another country.?! In fact, one can consider this rule of conduct a general norm of
customary international law based upon the territorial sovereignty of states and thus
mandatory to all states, irrespective of them being parties to these treaties. International
jurisprudence® and several UNGA resolutions® have established the responsibility of
states for the use of their territory as a base of operations for terrorist, subversive, or
other armed groups against the sovereignty of another state. The UNC in Article 2

considers this sort of “permissive” activity an illegal form of “use of force.”

Additionally, parties must cooperate in the criminal and jurisdictional field to facilitate
the punishment of those guilty of the crimes specifically mentioned in each treaty.?* In
particular, they must incorporate that concrete conduct and appropriate foreseeable
punishment into their criminal code. Then, parties must either prosecute or extradite the
person within their jurisdiction who is suspected of committing this act in the territory of
another party. Thus, the treaties provide for universal jurisdiction and act as extradition
agreements among parties. In some cases, but not all, they explicitly exclude the
possibility of considering those terrorist acts as political crimes.

On the other hand, UNGA Resolutions 56/160 of 19" December, 2001, 57/219 of 18"
December, 2002, 58/187 of 22" December, 2003 as well as UNGA Resolution 59/191
of 10™ March, 2005. All these Resolutions talk nothing on the use of force against

% G.A. Res. 109

2! |bid at article. 9-11.

22 See Island of Palmas Case: (United States v. Nethetherlands.), 2 R.ILA.A. 829, 839 (Perm Ct. Arb.
1928).

2 G.A. Res. 2625, U.N. GAOR, 25th Sess., Supp. No. 28, at 222,

* G.A. Res. 109, op.cit at Artcle. 4,7.



terrorism, instead they insist on protection of human rights, fundamental freedoms and

Rule of Law while countering terrorism.

The Charter regime on the use of force, notwithstanding its fundamental importance or
even its role as a cornerstone, has been anything but static. Faced with challenges such
as those referred to in the preceding paragraph, the international community has not
formally amended the Charter rules, but has re-appraised them through interpretation. In
many respects, the interpretation has produced clear and stable results, but it has also led

to processes of adaptation and adjustment in the light of new realities or perceptions.

Therefore, all explained situations on use of force against terrorism in the above
paragraphs which subsequently have led to undermining the Charter provisions, called
for investigation, as they ought to require clear legal authority.

1.3 Research Hypotheses

That, the UN Charter does not provide explicitly on the use of force against terrorism.

That, the dominant states in the contemporary world order are exempted from

accountability for extended use of force against terrorism under the UN Charter.

That, the threat of international terrorism has led to fundamental re-evaluation of
international law in contemporary world affairs.

1.4 Objectives of the study

1.4.1 General objective

This research report aims at assessing the use of force under the UN Charter by states in

curbing terrorism. To achieve this aim, the following form the specific objectives.

This Research report examines theories and legal approaches towards the use of force

against terrorism by states. It further discusses whether the legal paradigm governing use



of force against terrorism, as expressed in the UN Charter, is being superseded.
Additionally, the report explores whether the UN Charter accommodated the changing
norms and technological developments to curb terrorism. The report also makes an
assessment of legal and political responses to unconventional violence of terrorist.
Lastly, the report determines legal controversy surrounding wars of anticipation in

relation to terrorism.

1.5 Significance of the Study

Each research report aims at making a profitable contribution to a certain group of
people, institutions, Governments and the like. So, this report makes the following
probable significances.

This report enables the actors in international law to demonstrate a critical understanding
of the laws governing the use of conventional and unconventional violence against

terrorists.

That, the report develops a working knowledge of the operations of the institutions, that

govern the use of force against terrorism.

This report, justifies an informed opinion about why some countries seem to be able to
bend or ignore the laws regulating and limiting the use of force in relation to

contemporary terrorism.

This report develops a working knowledge of the fundamental mechanisms that govern
the resort to armed force and conduct of war against terrorism.
1.6 Literature Review

In reviewing literatures both empirical and theoretical literature were be reviewed, it is

argued by Saura,(2003)% insist that, SC action arguably has a sort of common pattern.

%> Saura, op.cit p. 29



At the same time, the Council acts with complete discretion in selecting which terrorist
attacks deserve its attention.”® This discretion also applies to the degree of punishment
levied against states and governments accused of supporting terrorist groups and
elements. The Council seems to dispose of an arsenal of possible sanctions before
selecting what it considers the most appropriate measure. If predictability and
consistency are requirements, or at least desirable features, of any sort of jurisprudence,
it is clear that the practice of the SC in dealing with international terrorism does not meet
any of these qualifications. Hence the author’s view finds support with the problem

under investigation by the researcher.

Oudraat, (2003) expressed his view that, none of the four counterterrorism goals
identified by the U.S. government defeating terrorist organizations with global reach;
denying sponsorship, support, and sanctuary to terrorists; diminishing the underlying
conditions that terrorists seek to exploit; and defending U.S. citizens and interests can be
achieved through unilateral action alone. Although the February 2003 U.S. National
Strategy for Combating Terrorism explicitly recognizes that an effective campaign
against terrorism will require extensive multilateral cooperation, it says little about how
to bring about such cooperation and next to nothing about the role of the United
Nations.?” The author did not show clearly how the US and its National Strategy for
Combating Terrorism undermines the provisions of the UNC, the problem which the

researcher is dealing with.

Consequently, Oudraat, (2003) again argue that, before Resolution 1368, the use of force
in response to terrorist attacks often provoked condemnations in the UNGA as well as
among legal scholars. Prior to the September 11 attacks, the United States was well
aware of the weak legal basis for the use of force in such situations and had used
military force in response to terrorist acts on only three occasions: against Libya in 1986

in retaliation for its involvement in the bombing of a nightclub in Berlin that was

% See Statement by the President of the Security Council on July 29, 1994, U.N. SCOR,2, U.N Doc.
S/IPRST/1994/40
2" Qudraat, op.cit at p.164
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frequented by U.S. service members; against Iraq in 1993 in retaliation for its attempt to
assassinate former U.S. president George H. W. Bush and the emir of Kuwait; and
against Afghanistan and Sudan in 1998 in retaliation for the bombings of the U.S.
embassies in Kenya and Tanzania.”® By invoking a state’s right to self-defense and thus
legitimizing the unilateral use of force against terrorist attacks, the SC set an important
precedent that poses risks to the general prohibition on the use of force, as embodied in
the UNC. Indeed, the United States seemed to consider Resolution 1368 a blank check.?
In its letter informing the Council of U.S. action against Al Qaeda and the Taliban, the
United States hinted that military action would be taken against other targets when it
stated that “our inquiry is in its early stages. We may find that our self-defense requires
further actions with respect to other organizations and other states.”*® This declaration
concerned Annan, UN diplomats, and legal scholars because, in the absence of
international agreement on the definition of terrorism, they saw a legion of possibilities
for abuse. This position set by the author does not show whether the dominant states like
the US are exempted from accountability for unilateral use of force against terrorism

under the UNC, which is among the problems under investigation by the researcher.

U.S. officials have argued that terrorist threats, including state sponsors, need to be
countered by preemptive and possibly covert military actions, and this position further
complicates the issue of using military force for self-defense against terrorism.*
Therefore, the author failed to show whether the preemptive strategy is incorporated in
the Charter provisions or not, a problem which the researcher is working on.

Oudraat (2003) proposes that, in the making the SC will be an effective instrument in the
fight against terrorism. Having demonstrated its ability to respond to U.S. concerns since
the end of the Cold War, the UN has great political and operational value in the war on

| bid at 167

* Ibid at 167

%0 See Letter to the President of the UN Security Council from the United States, S/ 2001/946, October 7,
2001.

3! Qudraat, op.cit at p.164
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terror. It can do more, but how much more depends largely on leadership and support
from the United States.*® This idea of the author does not show explicitly that, the UN
and its Charter have surrendered part of its powers to the U.S, particularly on unilateral

use of force against terrorism, which is a problem that the researcher deals with.

Tams (2009) argue that, as far as collective responses are concerned, it is no longer
disputed that the SC could authorize the use of force against terrorists; however, it has so
far refrained from doing s0.* More controversially, the international community during
the last two decades has increasingly recognized a right of states to use unilateral force
against terrorists.®* This new practice is justified under an expanded doctrine of self-
defense. It can be explained as part of a strong international policy against terrorism and
is part of an overall tendency to view exceptions to the ban on force more favourably
than 20 years ago. Conversely, it has led to a normative drift affecting key limitations of
the traditional doctrine of self-defense, and increases the risk of abuse. Admittedly, that
the author’s views are in concord with the problem under investigation by the

researcher.

Byers (2009),% further, insists that, the events of 11 September 2001 represent a new
element within terrorism, in terms of both the objects of the terrorist attacks and the
extent of the damage caused. In addition, these attacks were presumed to have come
from terrorists with bases in another country, and the attacks were made upon the
world's only superpower, one with the capacity and will to strike back. Though in this
event, the UNSC has not approved the USA's use of military force against other states in
the wake of these attacks. Better still, the USA tended to base its use of force on the

right of self-defense.®® The author’s view finds support with the problem under

* Ibid at 168

% Tams,C.J.(2009). The use of force against terrorists. The European Journal of International Law.
V/0l.20 no.2 P.359-397 at 373

** Ibid

% Byers, M.(2009).Terrorism, the use of force and international law after 11th September. International
Relations, Vol.16(2):155-170 at 155

* Ibid
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investigation by the researcher, though the author did not point out whether the UNC

provides for use of force in curbing terrorism.

Furthermore, Byers (2009),3"add that, the UNSC Resolution 1368 makes no reference to
Chapter VII of the UN Charter, and it contains no explicit approval of the use of force
against terrorism. In addition, the formulation concerning self-defense is part of the
preamble to the resolution, and not its operative part. In this regard the author’s view

find support with the problem the researcher is working on.

Carsten,(2003),% insisted that international terrorist are independent private actors, and
not States that attacked US, and the term ‘armed attack’ as used in Article 51, was
traditionally applied to states, though nothing in the present Charter indicates that an
attack can only emanates from states. Admittedly, this is a continuation of legal vacuum
that is envisaged by Article 51, that call for wider interpretation of the Article, that
allows response on the use of force against independent private actors perusing terrorists

acts.

Another attempt, by Carsten,(2003), in his work>® shows that the international reactions
to 9/11 attacks, by almost unanimous official recognition in state practice that acts of
terrorism carried out by private actors fits within the parameters of Article 51, better still
this is an extension of right of self defense which is not warranted by the UN legal
framework, and it doesn’t make sense that a mere unanimous recognition of right on use

of force by few states creates a new legal norm alongside the UN Charter.

Y. Sandoz*® suggests that the UN Charter needs to be overhauled on the aspect of use of

force against terrorism, and twisting it can not work, as the task is enormous and the

¥ Ibid at p.156

%8Carsten,S.(2003. International law under fire: Terrorist act as Armed attack; the right of self defense,
Article 51 of UN Charter, Fall Fletcher | World Aff. 27:33 at9

¥ Ibid at p.12

“0 Referred in Ghislaine,D.(2003).Terrorism victims, and international criminal responsibility.SOS
Altentats-US at 72
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temptations are great to take a short cut and focus on preventive measures. The views of
the author are worth in respect to terrorism, though it does not create a legal norm,
which the international community is much awaiting and so keen on the issue so as to
disown or prohibit terrorist from running their destructive activities. This is viewed as a
divergent rushing to a solution rather than discussing the problem which the researcher

is working on.

Another author Falk* expressed his view that, a state subject to continuing terrorist
attack may respond by appropriate use of force to defend itself against further attacks, as
an aspect of inherent right of self defense recognized under the UN Charter. This was
not the view of other states in the Security Council in 1968, but it has been repeated by
US and lIsrael in later episodes, hence it seem to be a forced new legal rule by US and
Israel which is not warranted by the UN Charter. Also, the international community
particularly the Arab states, Non-Aligned Movement, Palestine and Russia were careful
not ready to adopt the US doctrine of Self Defense as an exception to the prohibition on
the use of force against terrorism, therefore the authors views are too kind to be true,
hence does not provide inputs on the use of force under the UNC in curbing terrorism
which is a problem under investigation by the researcher.

1.7 Research Methodology

This section gives an overview of research methodology employed; it contains research
design, sample size, sampling technique, area of the study, methods of data collection,
methods of data analysis, scope of the study as well as limitation of the study.

1.7.1 Research Design

This part concerns the structure, plan and methods of investigation with a view to
reaching acceptable conclusion. Chatterjee,C insist that it is a blue print for the

collection, measurement and collection of data. Research design serves two purposes,

" Falk.(1969).The Beirud raid and the international law retaliation. AJIL. 63 :415 at 34
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namely, to help the researcher to make rational allocation of his resources for collecting
material for his research; and to allow him to identify the tools he may require for his
research.*? Hence the research design of this dissertation had the following flight plan. It
first gave a short explanation on the background information on use of force under the
UNC in curbing terrorism. It further assesses the international, regional and domestic
instruments so as to afford an opportunity the researcher to arrive at logical findings.

This was adopted since it is less time and other resources consuming.

Additionally, the researcher approached the study through doctrinal research, empirical
research as well as historical research. All these approaches were arrived at because of
the influence and nature of the study, which helped the researcher to select by analysis
and create awareness of the increasing non legal norms on the use of force in curbing

terrorism which needs the attention of the international community.

1.7.2 Sample size

The choice of persons to be solicited information was influenced by the nature of the
topic which covers the study. The sample size was expected to be forty people who are
experts on the law of use of force with a bias in curbing terrorism. These were persons in
the service of the UN, namely, Judges, Registrar of the International Criminal Tribunal
for Rwanda (ICTR) and other personnel serving in UN offices based in Arusha, as well

facilitators at Nyerere Center for peace Research.

1.7.3 Sampling Technique

In this research, random sampling was used. Under this technique each item in the
universe had an equal opportunity of being selected in the sample. This enabled
gathering of information with a reduced minimum of getting biased or unreliable
information together with the prediction of the researcher. The technique was

appropriate in this study because no items were selected on account of likes or dislikes

2 Methods of Research in Law. Bailey Press Ltd, Great Britain
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of the researcher and selection is left to chance, this provided every targeted population
in this study fair and equal chance of being selected.

In this study, lottery methods were used in drawing samples. Through this method,
names of various units of universe are written on chits and placed in a container,
thoroughly shuffled and blindly drawn one chit at a time until the sample is be drawn.*®
The researcher further employed snow ball technique, where as the respondents were

able to suggest where other reliable respondents are.

1.7.4  Area of the Study

The choice of the area of study based on UN offices located in Arusha Region. The
rationale for choosing it, is because of convenience, as well as the nearest place where
the researcher could afford to get access to information in relation to the topic under

study, and it is among the Regions where a big number of UN offices are based.

1.7.5 Methods of data collection

Data were collected through interviews and documentary review. Through interview
method, both structured and unstructured interviews were conducted to various experts
in international law with a view to extract information relating to the law on the use of
force under the UNC in curbing terrorism. In documentary review, data were collected
from different published and unpublished materials such as textbooks, international
instruments, UNGA and UNSC Resolutions, law Journals, Articles, News papers and

other publications relevant to the subject.

This provided various information from different legal scholars on what they have
written on use of force under the UN Charter and the subsequent shift after 9/11
incident, in Documentary review the information were gathered at ICTR library because
it has reliable information as the library is rich in the aforementioned sources on the use

of force against terrorism.

* Rao, S.M (2001).Legal research methodology. Asian offset Press. Allahabad, pp. 124-125
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1.7.6 Data collection Instruments

In this study, the researcher used interview schedule as an instrument of data collection.
An interview schedule contains set of questions that interviewees are asked, and filled

up after getting information from the respondents.

The researcher found interview schedule as the best instrument in collecting data. This is
for the reason that in the schedule, the researcher and the interviewers are present and
the researcher can clearly explain, cajole the respondent to make response. Following
this, it is true that the percentages of responses to the schedule are much higher than

those gathered from other instruments of data collection like questionnaires.

1.7.7 Methods of data analysis

Since the research findings are subjective in nature. Therefore, data were analyzed
qualitatively as well as quantitavely by following components of data analysis flow
model, which entails editing data and reduction, where data were put in writing
summaries, making clusters, partition, coding, sorting, discarding useless data by cross
checking errors and organizing data in such away that conclusion is drawn, and verified

as per research objectives and hypothesis tested.

1.8 Scope of the study

The report is concerned with public international law, emphatically on assessment of the
UN Charter and use of force in curbing terrorism, the rationale for choosing the scope is
because it is the mother law that spells out the legal authorization on use of force by

states, that should cover also curbing of terrorism.

Due to several factors the researcher encountered the following limitations. Fund
constraints; since the fund provided for the research does not suffice, hence it reduced
the coverage of the research and hinder more research findings, whereby the researcher

concentrated on UN offices and Libraries, based in Arusha-Tanzania.
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CHAPTER TWO

CONCEPTUAL FRAMEWORK ON USE OF FORCE UNDER THE UN
CHARTER IN CURBING TERRORISM

2.0 Introduction

The UNC itself provides no where categorically prohibition on terrorism, therefore it did
not consider any provision for terrorism on its inception. This multiplies a number of
ways to fix the problem, which must be characterized in accordance with the applicable

sector of public international law.

This chapter discusses various concepts relating to use of force under the UNC in
curbing terrorism. It includes the use of force and anti-terrorism, the concept of armed
attack after 9/11, definition of terrorism, terror and terrorism. Additionally, it discusses
extension of the term terrorism, terrorist behavior, motivation and characteristics. in the
same spirit it assesses the impact of terrorist goals and motivations on planning, terrorist
organization, forms of terrorists tactics, as well as terrorist and public relations activities,

and lastly the conclusion.

2.1 The use of force and anti-terrorism

The Charter governs the use of force by states in the international community. At the
core of the regime is the prohibition of the use of force, contained in Art 2(4) of the
Charter. Article 2(4) provides that ‘all Members shall refrain in their international
relations from the threat or use of force against the territorial integrity or political
independence of any state, or in any other manner inconsistent with the purposes of the
United Nations’.** Certainly the language of art 2(4) is ambiguous and open to
interpretation. It is sometimes suggested that the words ‘against the territorial integrity

or political independence of any State may have a qualifying effect on the prohibition.*

** Hovel,D.(2004).Chinks in the armour: International law, terrorism and the use of force. UNSW Law
Journal.VVol.27(2) at 399-400
* Ibid at 399
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However, this is not supported by the travaux preparatoires that is, the preparatory work
and debates leading to the drafting of the Charter, depicting the drafter’s intention
behind the inclusion of this phrase. The debates during the drafting of this provision
indicate that the phrase was not intended to be restrictive but, on the contrary, was
merely included to give more specific guarantees to small states. The text of the Charter,
its drafting history and the writings of eminent jurists suggest that the Charter was
intended to be a complete description of the circumstances in which force could be used
in the international order. At the date of the Charter’s adoption, the prohibition of the use
of force was clearly intended to be comprehensive, subject only to the express

exceptions contained in the Charter.*®

In this way, the object of the Charter was to render unilateral use of force, even in self-

defense, subject to control by the United Nations

The last two decades have presented states with ample opportunity to revisit the rules
governing anti-terrorist force. On the face of it, the Charter regime is the same. Articles
2(4), 42/43, and 51 of the UNC still apply. As often, states have shown a remarkable
reluctance formally to change existing rules. In fact, even reform initiatives set up to
study initiatives such as the High Level Panel on Threats, Challenges and Change deny

the need for reform.*’

However, the restrictive regime dominant 20 years ago has come under strain. Within
the collective security system, the Security Council has reinvented itself and has used its
powers creatively. While that development has mostly been welcomed, states and
commentators increasingly question whether the drafters of the Charter were wise to
exclude ‘the unilateral use of force as far as possible ’. Outside the anti-terrorism
context, this is brought out by renewed debates about humanitarian intervention or force

against pirates just as new discussions about intervention in failed states or forcible

46 |
Ibid at 399

*" Christian .J.T, “The use of force against terrorists’ the European Journal of International Law(2009),

Vol.20 no.2 at 374
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interdiction at sea: skeptics upholding the restrictive view may still draw support from
the text of the Charter rules as traditionally interpreted, but by and large seem to be on
the defensive.”® Legal debates about anti-terrorist force bear distinctive features, but by
and large fit in with the general development. An increasing number of states consider
terrorist activities to be a threat which has to be addressed through multilateral or
unilateral action, including by forcible means. There is still no comprehensive anti-
terrorism convention, but special sectoral treaties have mushroomed, and have been
complemented by far-reaching anti-terrorism rules enacted as part of secondary United
Nations law.*® These new rules are informed by a new ‘a contextual’ approach which is
willing to ignore the root causes of terrorism and denounce it as criminal irrespective of
its motives. Freedom from terrorists is thus increasingly regarded as a universal
community value. Conversely, the fight against terrorism is increasingly regarded as a
legitimate cause which might warrant a ‘military approach’ and allow readjustments to

the jus ad bellum.>®

2.2 Concept of armed attack

Armed attack has not been defined in the UNC. Conversely, US and UK understood it as
involved an armed attack which had already occurred, conducted by one State against
another.>*On the other hand in 1968 ICJ commented on meaning of ‘armed attack’. That,
armed attack is not merely an action by regular armed forces across an international
border, but also the sending by or on behalf of a State of armed bands, irregulars or
mercenaries, which carry out acts of armed forces against another state of such gravity
as to amount to an actual armed attack conducted by regulars forces, or its substantial
involvement therein. *The ICJ also held that armed attack reflected customary
international law which prohibits the sending by a State of armed bands to the territory

of another State and merely providing logistical support would not suffice.

*8 |bid

* |bid

*lhid at 375

51 http://books.google.com/books?id="concept+of+armed+attack'&source. Last visited on 29" June,2011
52 |bid. last visited on 29™ June,2011
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Furthermore, the requirement that armed attack must originate from a State has
subsequently been reaffirmed in Legal consequences of the construction of the wall in

the occupied Palestinian territory.>

2.3 The Concept of armed attack after 9/11

One of the most difficulties questions arising out of 9/11 is whether the concept of
‘armed attack’ in Article 51 has undergone a revolutionary change, so it now extends to
attacks by non-state actors in absence of any state complicity.* For many states and
commentators the concept of self defense against non-state actors was problematic
before 9/11. Few were willing openly to support such a right to use force against a state
where the terrorists operated or were present, in the absence of the complicity of that
state in the terrorist acts. The test generally accepted by states was that found in the
definition of Aggression,> taken by the International Court of Justice (ICJ) in the
Nicaragua case,> as applicable to the concept of armed attack: that is, the use of force
by individuals constituted armed attack only when there had been a ‘sending by or on
behalf of the State of armed bands, groups, irregulars or mercenaries, which carry out
acts of armed force against another State of such gravity as to amount to acts of

aggression.’

After 9/11 President Bush announced that the US would make no distinction between
terrorists and those who ‘harboured’ them, and that it would treat any nation that
harboured terrorists as a hostile regime.”” Also the joint Resolution of the Congress
authorizing force did so against States which planned, authorized, committed or aided

53 Advisory opinion. ICJ Rep.;43(5) ILM 1009(2004)
5 Murphy.(2002). Contemporary Practice of the United States relating to International Law.AJIL 96:237
at 240

% United Nations General Assembly Resolution 3314(XXI1X). Article 1, defines Aggression as the use of
armed force by a State against the sovereignty, territorial integrity or political independence of another
State, or in any other manner inconsistent with the Charter of the United Nations.

%6 |CJ Reports (1986) 14 at para 195
*" Murphy, Op.Cit at p.241

21



the terrorist attacks ...or harboured such organizations’.”® This has been seen by some as
widening of the right of self defense. But the US did not use this language in its letter to
the SC under Article 51; hence it said that it had obtained clear and compelling
information that the Al-Qaeda organization, which is supported by the Taliban Regime
in Afghanistan, had a central role in the attacks of 9/11 and the ongoing threat to the US
and its nationals posed by the Al-Qaeda organization have been made possible by the
Decision of the Taliban regime to allow the parts of Afghanistan that it controls to be

used by this organization as a base of operation.

Despite efforts of the international community the Taliban regime had refused to change
its policy. From the territory of Afghanistan the Al-Qaeda continued to train and support

terrorists who target US nationals and interests in the US and abroad.>®

The United Kingdom (UK) argued that the Al-Qaeda was something between a tradition
terrorist organization and a State. Osama bin Laden and Al-Qaeda had been able to
commit atrocities because of their close alliance with the Taliban regime which allowed
them to operate with impunity in pursuing their terrorist activities.®® In its letter to the
SC, UK said that the military action was directed against Osama bin Laden’s Al-Qaeda

terrorist organization and the Taliban regime that was supporting it.®*

2.4 Definition of terrorism

The events of September 11, 2001 notwithstanding, neither the UN nor the international
circles of scientists, scholars, and politicians were able to find a consensual definition of
terror and terrorism, terms that are on everybody’s mind ever since the massive terrorist
attacks hit both Washington D.C. and New York. Moreover, it still seems to be a

problem whether to specify terrorist activities as political manifestations or simply as

%8 40 ILM (2001)1282

%9.5/2001/946; 40 ILM (2001) 1280

% FCO Paper, Responsibility for the Terrorist Atrocities (2001)
®1 5/1999/947
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illegitimate acts of criminals.®” One of the more comprehensive definitions of terrorism
was provided by the U.S. department of defense. Its definition describes terrorism as
“the unlawful or threatened use of force or violence against individuals or property to
coerce and intimidate governments or societies, often to achieve political, religious, or
ideological objectives.”®® As a point of departure for the analysis at hand which leaves
room for unprejudiced consideration, the term ‘terrorism’ may be defined as “a strategy
whereby violence is used to produce certain effects in a group of people so as to attain
some political end or ends.”® In any case, however, terrorism always refers to a
minority of whatever kind intending to put through their political and social goals
against established political structures by outright use of violent means.

2.5 Terror and terrorism

While some authors and commentators use the terms ‘terror’ and ‘terrorism’
synonymously, others differentiate those terms in the sense that ‘terror’ refers to the use
of terrorist means “from above,” so to say, deriving from the political power structures
themselves, whereas the term ‘terrorism’ is related to politically motivated violence

“from below.”®

Following these etymological lines, terror can be defined as “the usage
of the domain of intimidation by the powerful” while terrorism can be seen as ‘“the
counterfeiting and practice of methods of terror by those for the time being still
powerless, despised and desperate, who believe not to be taken seriously other than
when resorting to terrorist violence.”®® Both terror and terrorism demonstrate
pronounced indifference toward the value of human life, imitate each other in their

methods, and in many cases are even mutually dependent upon each other.

%2 bOD directive 2000.12, Protection of DOD Personnel and Resources against Terrorist Acts,
June 16, 1986, 15

®|bid at p.15

* This very general definition goes back to Brian Michael Jenkins, "International Terrorism: A
New Mode of Conflict," in David Carlton and Carlo Schaerf, eds., International Terrorism and
World Security (London: Croom Helm, 1975), 15.
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2.6 Extension of the term terrorism

In the early 1990s, the term terrorism became extended by two new terms, namely “drug
terrorism” and “gray -zone phenomenon.”®’ Drug terrorism refers to the targeted use of
drug trafficking by governments or terrorist organizations to reach political goals. The
term gray-zone phenomenon is used to describe the threat against the stability of nation-
states emanating from non-state actors as well as the destabilizing developments and
impacts resulting from external non-governmental actors.®® These dimensions throw a
light on the dynamically altering character of sub-national conflict as it arose to an ever
increasing degree after the end of the Cold War. Tackling the phenomenon of terrorism
must not leave aside another significant aspect that plays or at least can play a decisive
role in the attempt to grasp the threat in its entirety. This aspect relates to the fact that
terrorism has to be considered in many cases as a psychopathological phenomenon. It is
not in a few cases that rational deliberations are missing; what is in the foreground as a
driving motive is simply the urge, the passion to kill.®°

This makes more than clear that ideological motivation of whatever political or religious

nature does not necessarily have to be the driving force behind terrorism.

2.7 Terrorist Behavior, Motivation and Characteristics

The following discussion provides an insight into terrorist behaviors at both the
individual and terrorist planning and operations, and provides observations of general

terrorist characteristics.

2.7.1 Terrorist Behavior

Terrorism is a rationally selected tactic usually employed in the pursuit of ideological

aims. However, some individuals or small violent organizations that employ terrorist

%7 Micewski,E.R . (2005) .Terror and Terorism: A history of ideas and philosophical. Ethical Reflection’
Strategic Insight Vol. IV Issue 8 at p. 4

% Ibid at p.4

% Ibid at p.4
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means may not always be concerned with particular causes or an avowed ideology.
These terrorists may be motivated purely by a desire to commit violent acts. From a
psychological behavioral perspective, terrorism may fulfill a compelling need and this
form of terrorism treats avowed ideology and political causes as after the fact
justification. Another behavioral perspective is one based on rational choice.” Terrorism
IS a tactic selected after rational consideration of the costs and benefits in order to

achieve an objective.”
(a) Individual Terrorist Behaviors: Utopian View

Some terrorists have utopian goals regardless of their aims. This utopianism expresses
itself forcefully as an extreme degree of impatience with the “status quo” of the rest of
the world that validates the terrorists’ extreme methods.”> This view commonly
perceives a crisis too urgent to be solved other than by the most extreme methods.
Alternately, the perception is of a system too corrupt or ineffective to see or adopt the
“solution” the terrorist espouses. This sense of desperate impatience with opposition is
central to the terrorist worldview. This is true of both the secular and religiously
motivated terrorist, although with slightly different perspectives as to how to impose
their solutions. There is also a significant impractical element associated with this
utopian mindset. Although their goals often involve the transformation of society or a
significant reordering of the status quo, individual terrorists, even philosophical or
intellectual leaders, are often vague or uncaring as to what the future order of things will
look like or how their ideas will be implemented.”® Change, and the destructive method

by which change is brought about, may be much more important than the end result.

(b) Interaction with Others

"0 US Joint Chief of Staff. (2009).Joint Publication 3-26 on Counterterrorism. Washington D.C: U.S.
Government Printing Press. JP 3-26 at 11-4
71 H
Ibid
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® Micewski. op.cit at p. 23
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Terrorists interact within their groups at both the member and leadership levels.
Individuals forming or joining groups normally adopt the “leader principle” which
amounts to unquestioning submission to the group’s authority figure.”* This explains the
prevalence of individual leaders with great charisma in many terrorist organizations.
Such leaders can demand tremendous sacrifices from subordinates. This type of
obedience can cause internal dissension when a leader is at odds with the group or
factions arise in the organization. Another adaptation of the individual is accepting an
“in-group” (us against the world) mentality.” This results in a presumption of automatic
morality on the part of the other members of the group, and purity of their cause and
goals. Thus, violence is necessary and morally justified and the use of violence becomes

a defining characteristic.
(c) Dehumanization of Nonmembers

There is a dehumanization of all “out-group” individuals. This dehumanization permits
violence to be directed indiscriminately at any target outside the group. Dehumanization
also removes some of the stigma regarding the killing of innocents.”® Another aspect is
that by making the oppressed people an abstract concept, it permits the individual

terrorist to claim to act on their behalf.
(d) Lifestyle Attractions

A terrorist may choose violence as a lifestyle. It can provide emotional, physical,
perceived religious, and sometimes social rewards.”’ Emotionally, the intense sense of
belonging generated by membership in an illegal group can be satisfying. Physical

rewards can include such things as money, authority, and adventure. This lure often can

™ http://books.google.com/books?id="terroristt+of+behaviour+characteristics'&source. Last visited
29/06/2011
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subvert other motives. Social rewards may be a perceived increase in social status or

power.
(e) Behaviors within Groups

Terrorists within groups usually have different behaviors collectively than individually.
Groups are collectively more daring and ruthless than the individual members. The
individual terrorist does not want to appear less committed than the others, and will not
object to proposals within the group that they would not consider as an individual. Peer
pressure is the norm.” Group commitment stresses secrecy and loyalty to the group and
ideological intensity abounds. However, this same peer pressure and intensity can
sometimes result in the forming of splinter groups or dissenting individual members, and

run the risk of compromising the original group’s

purpose.”’New causes may evolve as a result. Organizations that experience behavioral
difficulties may tend to increase their level of violence as frustration and low morale
develop because of a lack of perceived progress or successful Counter-Terrorism (CT)

operations.

2.7.2 Terrorists Characteristics

Singular personality profiles of terrorists do not exist. In general, terrorists often feel
alienated from society, have a perceived grievance, or regard themselves as victims of an
injustice. The following provides some general characteristics that are fairly common

among terrorists.®

(a) Status

78 www.fletcher.tufts.edu/terrorist.html last visited 2" January,2011
79 H
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Contrary to a belief that terrorism is a product of poverty and despair, terrorists most
commonly originate from middle class backgrounds, with some coming from extreme

wealth and privilege. While guerilla fighters and gang members often come from

poor and disadvantaged backgrounds, and may adopt terrorism as a tactic, terrorist
groups that specifically organize as such generally come from middle and upper social
and economic strata. The leadership may use less educated and socially dispossessed
people to conduct acts of terrorism. Even within terrorist groups that espouse the virtues
of “the people” or “the proletariat,” leadership consists of those of middle class
backgrounds. This characteristic, however, must be considered within the society from

which the terrorist originates.

(b) Education and Intellect

In general, terrorists, especially their leaders, are usually of average or better intelligence
and have been exposed to advanced education. Very few terrorists are uneducated or
illiterate. Some leaders of larger terrorist organizations may have minimal education, but
that is not the norm. Terrorist groups increasingly are recruiting members with expertise
in areas such as communications, computer programming, engineering, finance, and the
sciences. Among terrorists that have had exposure to higher learning, many are not
highly intellectual and are frequently dropouts or possess poor academic records.
However, this is subject to the norms of the society from which they originate. Societies
where religious fundamentalism is prevalent, the focus of advanced studies may have

been in religion or theology.

(@) Age

Terrorists tend to be young. Leadership, support, and training cadres can range into the
40 to 50-year old age groups, but most operational members of terrorist organizations
are in the 20 to 35 year old age group. The amount of practical experience and training

that contributes to making an effective operative is not usually present in individuals
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younger than the early 20s. Individuals in their teens have been employed as soldiers in
guerilla groups, but terrorist organizations tend to not accept extremely young members,
although they will use them as non-operational supporters. Groups that utilize suicide
operations often employ very young individuals as suicide assets, but they likely are not
actual members of the organization and are simply coerced or exploited into an
operational role.

(b) Gender

The terrorists’ gender is predominately male, but not exclusively male, even in groups
that are rigorously Islamic. Females in these groups are used to support operations or
assist in intelligence gathering. Some fundamentalist Islamic groups, however, may use
females in the actual conduct of terrorist operations. In groups where religious
constraints do not affect women'’s roles, female membership may be high and leadership
roles within the group are not uncommon. Female suicide bombers have been employed

with a growing frequency.
(f) Appearance

Terrorists are often unremarkable in individual characteristics and attempts to “profile”
likely terrorist groups’ members may not be productive. They may not appear out of the
ordinary and are capable of normal social behavior and appearance. Over the long term,
elements of fanatical behavior or ruthlessness may become evident, but they are

typically not immediately obvious to casual observation.

2.8 Terrorist Organization

A terrorist organization’s structure, membership, resources, and security determine its
capabilities, influence, and reach. A general knowledge of the prevalent models of
terrorist organizations helps to understand their overall capabilities. A terrorist

organization is characterized by its levels of commitment, the tactical level cellular
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organization, group organizational structure, and its primary motivation. a. Terrorist
Levels of Commitment. Typically, there are four different levels of commitment within

a terrorist organization: passive supporters, active supporters, cadre, and leadership. &

Leaders provide direction and policy; approve goals and objectives; and provide
overarching guidance for operations. Usually leaders rise from within the ranks of any
given organization, or create their own organization, and are ruthless, driven, and very

operationally oriented in order to accomplish their objectives.

Cadre is the nucleus of “active” members, the zealots, who comprise the core of a
terrorist organization. This echelon plans and conducts not only operations, but also
manages areas of intelligence, finance, logistics, and communications. Mid-level cadres
tend to be trainers and technicians such as bomb makers, financiers, and surveillance

experts. Low-level cadres are the bombers and foot soldiers for other types of attacks.

Active supporters participate in the political, fund-raising, and information activities of
the group. Acting as an ally or tacit partner, they may also conduct initial intelligence
and surveillance activities, and provide safe houses, financial contributions, medical
assistance, and transportation assistance for cadre members. Usually, they are fully

aware of their relationship to the terrorist group but do not commit violent acts.

Passive supporters are typically individuals or groups that are sympathetic to the
announced goals and intentions of the terrorist organization or its ideology, but are not
committed enough to take action. Passive supporters may interact with a front group
that hides the overt connection to the terrorist group, or passive supporters may
intermingle with active supporters without being aware of what their actual relationship
is to the organization. Sometimes fear of reprisal from terrorists compels passive
support. Sympathizers can be useful for political activities, fund-raising, and unwitting

or coerced assistance in intelligence gathering or other nonviolent activities.

81 www.justAnswer.com/internationald="terroristt-+features'&source. Last visited on 1st January,2011
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Terrorist groups recruit from populations that are sympathetic to their goals or ideology,

and often legitimate organizations can serve as recruiting grounds for terrorists.

2.9 Forms of Terrorists tactics

Kidnapping is usually conducted against a prominent individual(s) for a specific reason.
The most common reasons are ransom, some demanded action such as release of a
fellow terrorist; or the desire to publicize a demand or an issue. The risk to terrorist
groups is generally lower in kidnapping as compared to hostage taking because the
kidnapped victim is typically moved to a location controlled by the group. A kidnap
victim may be killed once a terrorist group achieves its objective or perceives its
demands will not be met. The success of kidnapping relies upon balancing the value of
the victim to the government, organization, or social group with the costs of meeting the
kidnappers’ demands. Kidnapping and hostage taking can also be used as a means of

financing the terrorist organization.®?

Hostage taking is typically an overt seizure of people to gain publicity for a cause,
political concessions, political asylum, release of prisoners, or ransom. Killing of
hostages may occur once the terrorist group believes that it has fully exploited the media
coverage from the situation. Unlike kidnapping victims, hostages usually are not
prominent figures. Because of high risk from retaliation or CT operations, terrorists

usually attempt to hold hostages in a neutral or friendly area.

Hijacking involves the forceful commandeering of a conveyance. Normally associated
with aircraft, it may also include ships, trains, vehicles or other forms of conveyance.
The type of hijacking depends on the purpose of the terrorists. Purposes range from

hostage taking activities, procuring a means of escape, or as a means of destruction.

A terrorist raid is similar in concept to a conventional military operation, but usually is

conducted with smaller forces against targets marked for destruction, hijacking, or

8 bid
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hostage or barricade operations. In some cases, the raid is designed to allow control of
the target for the execution of another operation. An ambush is a surprise attack
characterized by violent execution and speed of action. Its objective may be to cause

mass casualties, assassinate an individual, or disrupt security operations.

Seizure of a critical element of infrastructure typically is a physical site of notoriety or
importance to a target population, or a media or communications node that could gain
widespread attention in one way or another for example pirated broadcasts or disruption

of service.

An assassination is a deliberate action to kill specific, usually prominent, individuals
such as political leaders, notable citizens, collaborators, or particularly effective
government officials, among others. A terrorist group will assassinate people it cannot
intimidate, those who have left the group, people who support the “enemy,” or people
who have some symbolic significance to the enemy or world community. Terrorist
groups may refer to these killings as “punishment” or “justice” as a terrorist threat.

Assassinations are an effective psychological tool of terrorist tactics.

The category of WMD acknowledges a broad range of chemical, biological,
radiological, and nuclear (CBRN) weapons. A WMD capability would allow for
catastrophic results and could be delivered through numerous means.

2.10 Terrorist and Public Relations Activities

The Internet provides terrorists and extremists the means to spread their radical
ideology, an ad hoc means of operational connectivity, and a link to the full-media
spectrum for public relations.®® The Internet facilitates their recruiting, training, logistic
support, planning, fund-raising, and the like. The internet is also a powerful tool to
conduct the equivalent of media facilitated against the United States and PNs. Although

not yet typical, terrorists may employ electronic attacks to disrupt communications, or

8 http://books.google.com/books?id="concept+of+armed-+attack'&source. op.cit note 51

32



banking, or to project disinformation and propaganda in support of their cause. From the
terrorist perspective, media coverage is an important measure of the success of a terrorist
act and a means of countering US and SC activities. News reports, streaming videos on
websites, blogs, and editorials can amplify some unwittingly the psychological effects of
a terrorist incident and aid terrorists in publicizing the event globally to a much wider
audience, and potentially gain further recognition of their radical ideology.®*

It is impossible to say for sure what causes terrorism. A person’s psychological make-up
certainly will play a role, but to what extent is unclear. Some may come to terrorism, not
out of any love for violence, but rather to further their ideological goals. Others may be
motivated to use terror simply because it appears to be a useful strategic alternative, or
may further the state’s objectives. Indeed, terrorism may occur for psychological,
ideological, and strategic grounds all at once. An individual may decide terrorism fits his
or her own view of the world that it makes sense. A group may come to use terrorism
because it furthers and is supported by their ideology. Finally, groups or persons may

use terrorism because it fits with their strategic objectives and goals.®

2.11 Conclusion

This chapter had a perusal on the various concepts revolving the use of force under the
UNC and terrorism by looking on the dynamics of each concept in order to clarify the

concepts while being used in the following Chapters.

* Ibid
8 US Joint Chief of Staff. Op.Cit at 11-6

33



CHAPTER THREE

COMBATING TERRORISM AND USE OF FORCE UNDER INTERNATIONAL
LAW

3.0 Introduction

This part examines the widely held view including terrorism in international law, use of
force under international law, and concept of preemption strategy. It further assesses
history of preemption and determination on when to use preemption. This chapter
further examines the universal legal regime against terrorism, binding resolutions of the
Security Council concerning terrorist acts and terrorist funds, together with fundamental
considerations in providing legislative advisory services. The chapter also discusses
counter-terrorism measures and human rights standards, the role of the criminal justice
system in preventing terrorist acts, as well as prohibiting incitement to terrorism as
required by the ICCPR. This part additionally, analyses steps in becoming a party to and
implementing the conventions and protocols, criminalization and other legislative
requirements of the terrorism related conventions and protocols, ongoing work on a
comprehensive convention against terrorism, and relevancy of the universal instruments
to all countries. However, the chapter explores measures adopted after september 11"
and the war against terrorism, together with legal framework in the African Union in
curbing Terrorism, related legal frameworks: community and national legislation, and
the limits to the efficiency of legal instruments within the African Union. Lastly, it
critically substantiates insufficient resources and capacity, the risk of human rights
violation, the use of force against terrorism as a new war for a new century, the SC’s

new activism and its limits as well as the conclusion.

3.1 Terrorism in International Law

The war on terrorism has exposed some cracks in the foundation of International law;
and a series of deficiencies in international law were demonstrated by the attacks of

9/11. These include, but limited to the absence of a comprehensive international legal
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framework to address terrorism, and the absence of adequate international criminal law
infrastructure to address massive crimes against humanity or acts or war, particularly
non-state actors.®® Furthermore, the absence of sufficient international legal mechanism
for regulating, monitoring, prosecuting and punishing non-state actors. Lastly, is the
absence of international policing capacities and the adequate cooperative arrangements
to undertake intelligence gathering and crime prevention at the international or
multilateral level ¥’ Additionally, terrorism better still raises a lot of questions in
international law about use of force in curbing it, the law of armed conflict, as well as

the definition of terrorism and reprisal.

3.2 Use of force under international law

Chapter VII of the United Nations Charter, an international accord among universal
members that governs the use of force among states. This treaty establishes a system of
collective security based upon the ban of the use of force. Article 2 declares: "All
Members shall refrain in their international relations from the threat or use of force
against the territorial integrity or political independence of any state, or in any other

manner inconsistent with the Purposes of the United Nations.”

The Charter provides for only two exceptions to the ban on the use of force, one of
which is an intervention by the SC. In accordance with Article 39 of the Charter, as a
precondition for armed conflict, the Council must have previously qualified the situation
as a threat to international peace and security. article 39 confirms that the Council shall
determine the existence of any threat to the peace, breach of the peace, or act of
aggression and shall make recommendations, or decide what measures shall be taken in
accordance with Articles 41 and 42, to maintain or restore international peace and
security. Although Article 41 cites measures not involving the use of armed force,
Article 42 authorizes armed intervention: "Should the Security Council consider that

8 Nanda,V.P. (2002). Fore word: combating international terrorism. Denv. Journal of International Law
and Policy 31: vi-viii at vii
¥ Ibid
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measures provided for in Article 41 would be inadequate or have proved to be
inadequate, it may take such action by air, sea, or land forces as may be necessary to
maintain or restore international peace and security."®® The second exception to the
prohibition of the use of force is the right of self-defense authorized in Article 51 of the
Charter. If a state is the victim of an armed attack, it is allowed to use force in self-
defense. Article 51 explicitly states that "nothing in the present Charter shall impair the
inherent right of individual or collective self-defense if an armed attack occurs against a
Member of the United Nations until the Security Council has taken measures necessary
to maintain international peace and security.” Although the basic tenets of Article 51
seem straightforward, their authorization of the traditional right of anticipatory self-

defense is unclear.®

Interpreters seem to be divided into two camps. On one hand, some claim that Article 51
explicitly limits the use of force in self-defense to those circumstances in which an
armed attack has actually occurred. Under this extreme interpretation, it would be
unlawful to engage in any kind of preemptive actions. A potential victim would first
have to become an actual victim before it would be able to use military force in self-
defense. Even though Article 51 refers to an “inherent right” of self-defense, that
inherent right could be exercised only following an open armed attack. Other analysts,
however, reject this interpretation and claim that the intent of the Charter was not to
restrict the customary right of anticipatory self-defense. They argue the reference in
Article 51 to an “inherent right” legitimizes a continuation of the broad pre-UN Charter.
They also point out that Article 51 explicitly limit self-defensive armed actions to
situations wherein the defending party has already suffered an attack. Even so, Anthony
Clark asserts the language of the Charter is subject to differing interpretations about the

permissibility of preemptive force.*

% Ibid
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3.3 Concept of preemption strategy

‘Destroying their settlements, spreading alarms, showing and keeping up a spirit of
enterprise that will oblige them to defend their extensive possessions at all points is of
infinitely more consequence to the United States of America than all plunder that can be

taken’. %

In President Bush’s cover letter to the September 2002 National Security Strategy, he
describes the most serious threats facing the United States and specifies the means that
will be used to address them. Notably, he declares, as a matter of common sense and
self-defense, America will act against emerging threats before they are fully formed.* It
is clear from the cover letter and the text of the NSS that preemption is an important
element of the Administration’s overall strategy in the post- 9/11 environment.
However, the concept is not constrained by the traditional definition of preemption,
which calls for striking an enemy as it prepares an attack. Instead the Bush strategy
includes prevention, striking an enemy before it is yet in a position to itself attack. This
preventive strategy is principally directed at terrorist groups, or at extremist or “rogue”
nation states. These two threats are linked, according to the NSS, by a combination of
contemporary “radicalism and technology.”®® In effect they pose a new kind or order of
threat. The Administration asserts that the prevalent Cold War strategy of deterrence is
unlikely to succeed against rogue states and terrorists. The administration claims that
these new enemies are not risk-averse. They view weapons of mass destruction, not as

weapons of last resort, but as weapons of choice.*

The Administration thus argues that the classic doctrine of preemption must be
broadened to deal effectively with these new threats. The President has also asserted that
for centuries international law has recognized that nations need not suffer an attack

before they can lawfully take action to defend themselves: The greater the threat, the

% Robert Morris, Letter to John Paul Jones, 1 February 1777
% Arinello, M.J.(2005). National Security Strategy Of Preemption. Strategy Research Project at 7
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greater is the risk of inaction and the more compelling the case for taking anticipatory
action to defend ourselves, even if uncertainty remains as to the time and place of the
enemy’s attack. He further declares that the U.S. must adapt the concept of imminent
threat to the capabilities and objectives of today’s adversaries. He then expands the
concept of preemption to actually include preventative war, which justifies a military
response “even in the absence of specific evidence of a coming attack.” Although the
current strategy continues to refer to strategic deterrence, it does not clarify the

difference between preemption and preventative war.

3.4 History of preemption

Under the regime of customary international law that developed long before the UN
Charter was adopted, it was generally accepted that preemptive force was permissible in
self defense.®® The historical case that gave rise to anticipatory self-defense doctrine is
the Caroline incident. During the first part of the nineteenth century, an anti-British
insurrection was taking place in Canada. At the time, Canada was under British rule
while the U.S and Great Britain were in a state of peace. The Caroline, a ship owned by
U.S. nationals, was allegedly providing assistance to the rebels in Canada. On the night
of December,29, 1837, while the ship was docked on the U.S. side of the Niagara River,
British troops crossed the river, boarded the ship, killed several U.S. nationals, set the
ship on fire, and sent the vessel over Niagara Falls. The British claimed that they were
acting in self-defense. Secretary of State Daniel Webster denounced the incident and the
British government ultimately apologized.*® According to Arend, during diplomatic
communications between the Americans and the British, necessity and proportionality
were two criteria noted as necessary when considering permissible self-defense
including preemptive self-defense. Securing the nation’s frontiers often required

anticipatory action.®” For example, Gen. Andrew Jackson ignited an international crisis

% Franck,T (1970) .Who Killed Article 2(4)? or: Changing norms governing the use of force by States’, 64
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when he invaded Spanish Florida in 1818% and attacked native Americans, along with
two British citizens. Secretary of State John Quincy Adams told the Spanish ambassador
that Spain’s failure to preserve order along the borders justified preemptive American

action.

In 1904 President Theodore Roosevelt announced that the United States would
intervene in the Western Hemisphere to uphold civilization. He believed the Europeans
would deploy their navies to the hemisphere, seize national customs houses, and thus
endanger U.S. security. Decades later, Franklin Roosevelt renounced his cousin’s
advocacy of the Monroe Doctrine and declared a Good Neighbor Policy. However he
did not rule out the preventive use of force. After war erupted in Europe, he deemed it
essential to supply the European democracies with munitions and food. In September
1941 when Nazi submarines attacked the U.S. destroyer Greer, Roosevelt
misrepresented the circumstances surrounding the incident and declared, “This is the
time for prevention of attack.” He then warned that German and Italian vessels cruising
in the North Atlantic would do so “at their own peril.”® Roosevelt justified the U.S.
policy by analogy: “when you see a rattlesnake poised to strike, you do not wait until he
has struck before you crush him.” During the Cold War, preventive action became
standard operating procedure. Without United States intervention in certain situations,
second and third order effects would threaten U.S. security. Containment and deterrence
in Europe did not preclude U.S. unilateral, preventive initiatives elsewhere. The United
States took anticipatory action to deal with real and perhaps imagined threats in Central
America, the Caribbean, Southeast Asia, and the Middle East. In each case freedom
provided the rhetorical justification for the actions, just as President Bush now justifies

the war in Iraq as necessary to bring freedom and democracy to the region.

According to Leffler, preemptive and unilateral use of U.S. military power was widely

perceived as necessary prior to Bush’s election. According to the 9/11 Commission
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Report, Osama bin Laden decided to go to war with the US around 1996. By early 1998,
the scope of this war was readily apparent in the second Fatwa issued on February 23;
this Al Qaeda directive encouraged Killing Americans and their allies-civilians and
military- as an individual duty for every Muslim. Further, Muslims should execute their
enemies in any country in which it is possible to do it in order to liberate the Al Agsa
Mosque and the holy city Mecca from American’s grip in order to remove their armies
from the lands of Islam. These actions should be continued until Islam’s enemies were
totally defeated and posed no further threats to Muslims. Al Qaeda's political objective is
to destroy the United States and, along with it, Western culture and civilization. Their
ultimate goal is to establish a worldwide Islamic religious government based on the
medieval model of the caliphates. The 9 /11 Commission Report concluded that Bin
Laden and Islamist terrorists view America as the front of all evil like the head of the

snake, and that it must be converted or destroyed. *®

The report concludes that al Qaeda is waging a total war; its objective are as
encompassing as was those of any of the major belligerents in World War 11, when the
Allies were determined to accept only the unconditional surrender of Nazi Germany and
Imperial Japan, or as with the Soviet Union during the Cold War. Leffler concludes that
totality in war is determined by an adversary’s objective rather than a measure of the

level of violence.**

Accordingly, following 9/11 President Bush attempted to translate
the objective of the Global War on Terrorism into a national doctrine. However, the
Bush Administration’s designation of "the war on terror," was a fundamental error. How
does a nation make war on terror? It’s like trying to make war on sarcasm or like the
failed war on drugs. Wars are declared on nations or nation states. The United States is
not at war with “"terror" or even with terrorist groups generally. Some 100 terrorist
groups are identified on the State Department list of terrorist organizations. The US is
not at war with all of them. Although various intelligence agencies for example may

monitor the Irish Republican Army, the IRA has no history of specifically targeting
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Americans or U.S. interests in the United Kingdom or elsewhere. Nor is the United
States at war with Kahane Chai, a Jewish terrorist group that attacks Palestinians, or the
Liberation Tigers of Tamil Eelam in Sri Lanka. The administration should specifically
identify the terrorist groups it wants to target. To develop a successful national military
strategy, U.S. political leaders not only need to identify the enemy, but also must clearly

identify U.S. national objectives. President Bush stated in his,*®

address to the Congress
and the American people that the enemy is Al Qaeda, along with Islamic fundamentalist
groups that share Al Qaeda's aims, such as Hezbollah, and nations that support those
groups, specifically Iran and Syria. But the President’s message was generally neither
received nor understood by the American people. If it had been clearly received, then the

fighting in Iraq would be seen not as "the war in Iraq,” but as the Iraqi theater of the

larger war with Al Qaeda and its associated groups and supporting nations.*®

If the nature of the war had been clearly understood from the beginning, rather than
presenting the case for invading Iraq based primarily on the assumption that the regime
possessed chemical and biological weapons and was pursuing a nuclear capability, the
President could have persuaded the nation and the world that invading Iraq was part of
the war with Al Qaeda and that taking down the Saddam regime would isolate our
primary enemy, Iran. Earl Tilford further contends that the American people also do not
understand al Qaeda's objective to protract the conflict by attacking Americans and U.S.
interests abroad and at home to wear down American resolve. Al Qaeda’s strategy seeks
to make a war-weary public force the U.S. government to change its policy from

confrontation and pre-emption to appeasement.

3.5 Determining when to use preemption

Legally a state victim of aggression does not need the authority of the UN Security
Council to invoke its right of self-defense, especially when threatened by an "armed

102 geptember 20, 2001
103 op.cit note 99
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attack”.*® According to UNGA Resolution 3314, the following qualify as acts of
aggression, [Ithe invasion or attack by the armed forces of a State of the territory of
another State, or any military occupation or annexation; bombardment or use of any
weapons by a State against the territory of another State; Also [ithe blockade of ports or
coasts of a State by the armed forces of another State. [1An attack by the armed forces of
a State on the land, sea or air forces of another State; and use of armed forces of a State
which are within the territory of another State with the agreement of the receiving State
in contravention of the agreement. However, action of a State allowing its territory to be
used by another State for perpetrating an act of aggression against a third state; [the
sending by or on behalf of a State of armed bands which carry out acts of armed force
against another State of such gravity as to amount to the acts listed above. Particularly
where a given situation does not fit any of the mentioned categories in order to be
recognized by the SC’s authority to determine an act of aggression in cases not
contemplated in the resolution.'® Even so, Clara Portela contends a terrorist attack does
not fit into any of these categories. Only actions carried out by states are accommodated

6

in the definition.® In the war on terrorism, the United States has entered uncharted

territory.

3.6 The universal legal regime against terrorism
3.6.1 Introduction

A key element of the international community’s response to terrorism has been the
gradual development of a legal infrastructure of terrorism-related conventions and
protocols, simply meaning multilateral treaties and supplemental agreements.*®” Those
legal instruments, numbering 16 including recent protocols and amendments, require the

States that adopt them to criminalize most foreseeable terrorist acts. Another core part of

%Nolte,G. (2004) . Preventive use of force and preventive killings: Moves into a different legal Order.5
Theoretical Inquiries in Law p. 113.
105 :1;

ibid
196 Arinello,op.cit at p.3
97 United Nations Office on Drug and Crimes.(2008).Legislative guide to the universal legal regime
against terrorism. UN publications-New York. at 1
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the global legal regime to counter terrorism is a series of Security Council resolutions
relating to terrorism, many of them adopted under the authority of chapter VII of the
United Nations Charter, which empowers the Security Council to adopt resolutions
legally binding on all Member States of the United Nations. This legal regime against
terrorism offers the legal framework to address serious crimes committed by terrorists
utilizing a wide array of criminal justice mechanisms.'® It is based on the premise that
perpetrators of terrorist crimes should be brought to trial by their national governments,
or should be extradited to a country willing to bring them to trial. The well-known
principle of aut dedere aut judicare (extradite or prosecute) is meant to make the world
inhospitable to terrorists (and those who finance and support them) by denying them safe

havens.

Yet it is essential to emphasize that the legal authority to enforce these measures against
terrorism is exclusively within the responsibility of sovereign States. No international
tribunal exists with competence to prosecute an offender for aircraft or ship hijacking,

bombings of civilian targets or financing of terrorism.**

The legal instruments developed over decades to deal with those offences can only be
implemented under national legislation which criminalizes the defined offences, creates
appropriate jurisdiction in domestic courts, and authorizes the cooperation mechanisms
provided in the international instruments and essential to their effectiveness.

3.6.2 Binding resolutions of the Security Council concerning terrorist acts and
terrorist funds

States become Members of the United Nations by adopting its Charter, which is an
international convention with legally binding obligations. Under Articles 24, 25 and 48

of the Charter those obligations include the duty to carry out decisions taken by the

108 H

Ibid
199 The International Criminal Court, created in 1998 by the Treaty of Rome, is granted jurisdiction over
the crime of genocide, crimes against humanity, war crimes and the crime of aggression. Jurisdiction over
acts of terrorism was rejected during the negotiations that resulted in the court creation.
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Security Council when it is acting to preserve peace and security under Chapter VII of
the Charter. The Security Council adopted resolution 1267 of October, 1999,
demanding that the Taliban in Afghanistan turn over Osama bin Laden to a country
where he would be brought to justice. In order to enforce the demand the Council
decided that all States should freeze funds and other financial resources, including funds
derived or generated from property owned or controlled directly or indirectly by the
Taliban, or by any undertaking owned or controlled by the Taliban, as designated by the
Committee established, and ensure that neither they nor any other funds or financial
resources so designated are made available, by their nationals or by any persons within
their territory, to or for the benefit of the Taliban or any undertaking owned or
controlled, directly or indirectly, by the Taliban, except as may be authorized by the
Committee on a case-by-case basis on the grounds of humanitarian need.™ Non-
compliance with the resolution by the Taliban led to resolution 1333 in December 2000,
expanding the freezing obligation to “funds and other financial assets of Osama bin
Laden and individuals and entities associated with him as designated by the committee,

including those in the Al-Qaeda organization”.

Resolution 1390 of January 2002 continued the freezing of funds and provided for
regular updating by the Committee, which came to be known as the Al-Qaida and
Taliban Sanctions Committee, of the list of designated individuals and entities. That
updated list is known as the Consolidated List because it consolidates alphabetically
organized lists of Taliban associated individuals, Taliban associated entities, Al-Qaeda
associated individuals, Al-Qaeda associated entities and delisted individuals and

entities.**

19 United Nations Office on Drug and Crimes. op.cit at p.1

“bid atp. 3

12 \www.un.org/sc/committees/1267/consolist.shtml. last visited 22nd february,2011. As of 21 January,
2008 it named 142 individuals associated with the Taliban; 228 individuals and 112 entities associated
with the Al-Qaeda organization, and 11 individuals and 24 entities removed from the list.

44



http://www.un.org/sc/committees/1267/consolist.shtml

On 28 September 2001 the Security Council adopted resolution 1373, expanding
freezing obligations to persons and certain related persons and entities that commit or
attempt to commit terrorist acts. This freezing obligation therefore applies to a broader
group than the Taliban and Al-Qaeda associated individuals and entities listed under
resolution 1267 (1999) and its successor resolutions. Paragraph 1 of resolution 1373
(2001) requires the freezing without delay of: “funds and other financial assets or
economic resources of persons who commit, or attempt to commit, terrorist acts or
participate in or facilitate the commission of terrorist acts; of entities owned or
controlled directly or indirectly by such persons; and of persons and entities acting on
behalf of, or at the direction of such persons and entities, including funds derived or
generated from property owned or controlled directly or indirectly by such persons and

associated persons and entities.**?

The resolution required the criminalization of the financing of terrorism, which lead to a
number of law enforcement and international cooperation measures. It also called upon
Member States to become parties, as soon as possible, to the relevant international
conventions and protocols relating to terrorism, including the International Convention
for the Suppression of the Financing of Terrorism. This appeal to become parties to
relevant agreements can also be understood to include regional agreements related to
terrorism. Those instruments can play a valuable role complementing bilateral treaties
and universal terrorism-related conventions and protocols, so long as those arrangements
are “consistent with the Purposes and Principles of the UN in accordance with Article 52
of the UNC.™* Unlike Security Council resolution 1267 (1999), resolution 1373 (2001)
does not specify particular individuals or entities whose funds must be frozen because
those persons are involved with terrorist acts, nor does it establish a listing mechanism.
It also does not define “terrorist acts”. At a minimum that phrase would include crimes
that a country denominated as terrorism or terrorist acts under domestic law. Most

countries would consider that the offences in the universal terrorism-related conventions

13 1hid
14 1bid
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and protocols adopted by that country would be considered terrorist acts. In view of the
many references describing terrorism and terrorist acts as victimization of civilians in

115 the definition in

resolutions of the Security Councill0 and the General Assembly,
Article 2.1 (b) of the Financing of Terrorism Convention provides another practical
guide for identification of acts for which the provision or collection of funds should be
forbidden: Any other act intended to cause death or serious bodily injury to a civilian, or
to any other person not taking an active part in the hostilities in a situation of armed
conflict, when the purpose of such act, by its nature or context, is to intimidate a
population, or to compel a government or an international organization to do or to

abstain from doing any act.*'®

3.6.3 Fundamental considerations in providing legislative advisory services

The task assigned to the UNODC by the Global Counter-Terrorism Strategy is to
continue the work it has done since 2002 by providing requesting States with technical
assistance to facilitate the implementation of the terrorism-related conventions and

protocols and of related Security Council resolutions.**’

In executing that task, the legal advisory services provided by UNODC’s Terrorism
Prevention Branch (TPB) are conducted according to certain fundamental
considerations. A dominant concern is to scrupulously avoid any interference in the
internal political affairs of the States requesting legal advisory services. That value is
served by providing objective advice, in response to a State’s express request, on gaps
that may exist between the international requirements of the universal terrorism-related
agreements and the provisions of national law and on possible solutions.**® This
technical, apolitical, approach is reinforced by TPB’s consistent and limited focus upon
terrorism as a set of criminal offences with precise elements defined by the relevant

United Nations instruments. This is in no way intended to undervalue the need for

115 See General Assembly resolutions 56/88, 57/27, 58/81 and 58/174, 60/288 and 61/40.

116 \www.un.org/sc/committees/1267/consolist.shtml. op.cit note 112

17 Resolution 62/71 is the latest GA resolution, regarding TPB’s mandate as of January 2008
118 United Nations Office on Drug and Crimes. op.cit at p.3
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governments and elements of the United Nations system to address terrorist acts and
groups in their political and social context and to deal with the conditions conducive to
the spread of terrorism listed in Section 1 of the Global Strategy’s Plan of Action, as is

being done by the organizations and entities in the

Secretary-General’s Counter-Terrorism Implementation Task Force (CTITF). However,
as is evident from the listing of those conditions, many of them cannot be influenced in
any significant way by international criminal justice processes.'’* Moreover, the
mandate of the Terrorism Prevention Branch is geared towards advancing the
implementation of the universal terrorism-related instruments. Ensuring that the
technical assistance provided by the Branch is confined to criminal justice and related
procedural aspects of countering terrorism, enables the Branch to work clearly within the
limits of its mandate. It also capitalizes upon the advantages of UNODC’s established

expertise with penal law conventions and international cooperation mechanisms.*?

3.6.4 Counter-terrorism measures and human rights standards

The UN’s counter-terrorism efforts are built upon the uncompromising conviction that
successful terrorism prevention efforts should not merely comply with, but must actually
be based upon, the spirit and the language of rule of law standards, specifically including
the guarantees of the International Covenant on Civil and Political Rights (ICCPR).**
The premise of this approach is that when communities believe that terrorist acts can be
successfully prevented and punished by legal mechanisms that faithfully incorporate
human rights protections, there will be less demand for harsher measures and more
respect for the rule of law. Instead of a competition in which either security or liberty

must be reduced for the other value to be maintained, it is possible to produce synergy so

M9« including but not limited to prolonged unresolved conflicts, dehumanization of victims of

terrorism in all its forms and manifestations, lack of rule of law and violations of human rights, ethnic,
national and religious discrimination, political exclusion, socio-economic marginalization, and lack of
good governance, while recognizing that none of these conditions can excuse or justify acts of terrorism:”
Section 1 of the Global Counter-Terrorism Strategy’s Plan of Action, UN doc. A/Res/60/288.

120 United Nations Office on Drug and Crimes. op.cit at p. 6

121 Ibid at p.5
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that both effective crime control and respect for human rights are increased. Moreover,
the social compact in which citizens willingly support their government, obey the law
and avoid vigilantism depends upon public confidence that the government will do its
part to prevent terrorist attacks and deal firmly but fairly with those accused of planning
or committing such attacks. Article 6 of the ICCPR, the foundational human rights
document in the criminal justice field, provides that: “Every human being has the
inherent right to life. This right shall be protected by law. No one shall be arbitrarily
deprived of his life”.*?* There can be no clearer example of an arbitrary deprivation of

life than the killing by terrorists of harmless civilians enjoying a holiday or shopping.

To the citizen, the guarantee of the ICCPR that the right to life will be protected means
preventing terrorists from murdering them and their families and friends, not merely
supplying a fair and efficient system for trial and punishment after an attack has been
accomplished. Protection by law thus demands legal measures to interrupt and interdict
preparations by terrorists aimed at arbitrarily depriving civilians of their lives.'?® This
interruption and interdiction of terrorist planning and preparation before innocent
civilians become victims is infinitely preferable to conducting autopsies and crime scene
investigations after a tragedy has occurred and is essential to preserving the faith of
citizens in the rule of law and in the credibility of their government. This insistence upon
treating human rights guarantees as the foundation for counter-terrorism technical
assistance is simply one aspect of providing integrated legal advisory services. The
global project on strengthening the legal regime against terrorism is carefully supervised
and subject to great transparency to ensure that it remains within its mandates. Subject to
that limitation, however, it would be wasteful to encourage a country to comply only
with the technical elements of the financing of terrorism convention and relevant SC
resolutions on the freezing of terrorist property, without advising the Government of that

country to simultaneously consider the human rights implications of its measures,

122y i
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12 Odora,0.(2009). Collateral damages: war on terror and protection of human rights. The East African
Lawyer, Issue No.16 of June at p.22
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together with the provisions of the FATF’s 40 Recommendations for the control of
money laundering and its nine special recommendations relating to the financing of

terrorism.*?*

Similarly, UNODC technical experts must be prepared to inform States of applicable
best practices for implementing international requirements, even though the universal
instruments often impose general obligations without specifying the particular legislative
language or international cooperation mechanism by which fulfillment of those
obligations should be accomplished.

3.6.5 The role of the criminal justice system in preventing terrorist acts

Preventive measures exemplify the need to inform countries of pertinent trends and
standards, as they are intimately related to the simultaneous achievement of respect for
human rights and effective criminal justice practices. The existing conventions and
protocols contain no conspiracy, planning, preparation or other prospective provisions.
They punish only offences that have been “committed”, “attempted”, “aided or abetted”,
“ordered”, “directed” or “contributed to”.* As a representative example, the offence
established by the 1988 Protocol for the Suppression of Unlawful Acts of Violence at
Airports Serving International Civil Aviation would not have been committed until an
attack at an airport were actually attempted or accomplished*?. That would be true even
if overwhelming evidence existed that a group were planning an attack, had secured
automatic weapons, ammunition and hand grenades and had printed manifestos
announcing their intention to kill as many travelers in the airport as possible in order to

publicize their political or ideological cause.

21bid

125 The only exception is the Financing Convention. That instrument achieves a prospective, preventive
effect by establishing as an offence the non-violent financial preparations that precede and support violent
terrorist acts. It also avoids ambiguity by specifying that the offence of providing or collecting funds for a
terrorist act is not dependent upon commission of the planned violent act. Part 11, Section H, explains why
the offence of ordering or directing others to commit a terrorist act, established under other recent
terrorism-related conventions, arguably may not apply when the act being ordered or directed is not
attempted or accomplished.

126 Odora,op.cit at p.23
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Obviously, a regime for international cooperation is not completely satisfactory if a legal
prerequisite for its use is an attempted or successful attack with the potential to inflict
hundreds of deaths. Moreover, the phenomenon of suicide attacks makes the deterrent
effect of the criminal justice process seem irrelevant. The realization that the criminal
justice system cannot deter attackers who are willing to die for their cause can lead to
calls for a militarized response, with its obvious risks of further polarization and a
weakened respect for procedural protections.*?” To reduce that danger and to contribute
to the reduction of terrorism while maintaining confidence in the rule of law, there is
increased recognition that intervention against terrorist acts must be possible at the
planning and preparation stage. One of the SC’s mandatory decisions in resolution 1373
of 28 September, 2001, is that all States must bring to justice not only those who
perpetrate terrorist acts, but also those who “... participate in the financing, planning,

. 12
preparation of such acts”.*?®

3.6.6 Prohibiting incitement to terrorism as required by the ICCPR

The UNODC TPB has prepared a technical assistance working paper analyzing the
crucial importance of criminal justice preventive measures in anti-terrorism efforts. This
paper is entitled, "It reviews the substantive and procedural mechanisms that permit
effective intervention against terrorist planning and preparation, while observing human
rights guarantees. Among the substantive offences reviewed are ‘association de
malfaiteurs’ and conspiracy, material support for terrorism, preparation offences,
recruitment for, training and membership in a terrorist group. Among the procedural
mechanisms are undercover operations, technical surveillance, witness incentives,
evidentiary rules, regulatory controls and international cooperation improvements. The
financing of terrorism convention was the first global instrument to require the

imposition of criminal liability for the logistical support that precedes almost every

7 |bid
2% |bid
129 Stanivukovicoca,S.N. 2009). Human rights standards and terrorism: An overview of the legal reading
of the relationship between terrorism and human rights. The East African Lawyer, Issue No.16 of June at
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significant act of terrorist violence and is essential to the groups that form the
institutional infrastructure of terrorism. Intense consideration at the global level is now
being given to measures aimed at the psychological indoctrination that incites to hatred
and violence and is similarly essential to motivating acts of organized terrorism. Article
20, paragraph 2 of the ICCPR requires that: Any advocacy of national, racial or religious
hatred that constitutes incitement to discrimination, hostility or violence shall be
prohibited by law. (Emphasis added). General comment of the independent experts
making up the Human Rights Committee (HRC) created pursuant to the ICCPR
emphasizes that for Article 20 to become fully effective there ought to be a law making
it clear that propaganda and advocacy as described here are contrary to public policy and

providing for an appropriate sanction in case of violation.**

Neither the ICCPR Article 20 nor General Comment specifies that the prohibition or
sanction against advocacy of discrimination, hostility or violence must be criminal in
nature. Realistically, however, it is difficult to imagine non-penal sanctions being
effective against dedicated clandestine terrorist groups. The rule of law as expressed in
other international instruments recognizes that incitement to crime may itself be
criminalized. Article 25-3 (e) of the 1998 Statute of the International Criminal Court
imposes criminal responsibility for any persons who: In respect of the crime of
genocide, directly and publicly incites others to commit genocide. The United Nations
Security Council has addressed incitement to terrorism in two of its resolutions. In
paragraph 5 of resolution 1373 (2001) the Council: Declares that acts, methods, and
practices of terrorism are contrary to the purposes and principles of the United Nations
and knowingly financing, planning and inciting terrorist acts are also contrary to the
purposes and principles of the United Nations.. The Council focused specifically on the
incitement problem in resolution 1624 (2005), in which it Calls upon all States to adopt
such measures as may be necessary and appropriate and in accordance with their

obligations under international law to Prohibit by law incitement to commit a terrorist

3 1bid
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act or acts, Prevent such conduct, Deny safe haven to any persons with respect to whom
there is credible and relevant evidence giving serious reasons for considering that they

have been guilty of such conduct.**!

Furthermore, it Calls upon all States to continue international efforts to enhance dialogue
and broaden understanding among civilizations, in an effort to prevent the indiscriminate
targeting of different religions and cultures, and to take all measures as may be
necessary and appropriate and in accordance with their obligations under international
law to counter incitement of terrorist acts motivated by extremism and intolerance and to
prevent the subversion of educational, cultural, and religious institutions by terrorists
and their supporters; Pursuant to the Council’s direction, the Counter-Terrorism
Committee created by resolution 1373 (2001) prepared a report, '¥on the
implementation of resolution 1624 (2005). Paragraphs 6 and 7 of the report indicated
that most of the reporting States that prohibit incitement, do so by expressly
criminalizing the making of public statements inciting the commission of a terrorist act.
Other States indicated that private communications were included if they amounted to
counseling, inducing or soliciting acts of terrorism. Most of the prohibitions imposed
criminal liability without regard to whether a terrorist act was actually attempted or
committed, which would help to fill the gap resulting from the reactive nature of the
universal terrorism-related conventions and protocols.**® The inadequacy of reactive
criminal law mechanisms, that depend upon violence being attempted or accomplished,
to protect society against persons willing to die for a cause is also leading to greater
attention to preventive anti-terrorism mechanisms at the regional level. The Council of
Europe, with 47 Member States, long ago developed a Convention on the Suppression of
Terrorism (1977). In 2005, its Members negotiated a Convention on the Prevention of
Terrorism, which has entered into force in June 2007. Among its preventive measures

are the establishment of new offences of public provocation to commit a terrorist

3 |hid at p.6
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offence, recruitment for terrorism and training for terrorism. Article 5 of the
Conventions thus states: For the purposes of this Convention, “public provocation to
commit a terrorist offence” means the distribution of, or otherwise making available, of
a message to the public, with the intent to incite the commission of a terrorist offence,
where such conduct, whether or not directly advocating terrorist offences, causes a
danger that one or more such offences may be committed. Each Party shall adopt such
measures as may be necessary to establish public provocation to commit a terrorist
offence, as defined in paragraph 1, when committed unlawfully and intentionally, as a

criminal offence under its domestic law.***

The European Convention is not limited to incitement based upon national, racial or
religious hatred. However, since those are the principal grounds used for recruitment for
current terrorist acts and groups, the Convention effectively implements the ICCPR
requirement that advocacy of hatred that incites violence be prohibited. Of course, the
offence established in the Prevention of Terrorism Convention also must comply with
the requirement of ICCPR Article 19, that everyone shall have the right to hold opinions
without interference, and that: Everyone shall have the right to freedom of expression;
this right shall include freedom to seek, receive and impart information and ideas of all

kinds.*®

The Convention’s incitement offence applies only to public provocation to commit
criminal offences clearly defined by law, when done with the specific criminal intent to
incite the commission of an offence, so mere careless conduct or unforeseen
consequences will not result in criminal liability. In view of those safeguards, the
provocation offence appears consistent with ICCPR paragraph 3 of Article 19, which
states that: The exercise of the rights provided for in paragraph 2 of this article carries
with it special duties and responsibilities. It may therefore be subject to certain

restrictions, but these shall only be such as are provided by law and are necessary: (a)
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For the respect of the rights or reputations of others; (b) For the protection of national

security or of public order, or of public health or morals.

3.6.7 Steps in becoming a party to and implementing the conventions and protocols

The process of becoming party to an international treaty or convention involves both an
international and a domestic component. The international component consists of a
formal procedure dictated by the terms of the agreement and governed by international
law principles. The terrorism-related conventions and protocols require the deposit of a
formal legal instrument with the depository identified for the particular agreement. This
document must express, in the appropriate international law terminology, the country’s
willingness to be bound by the obligations of that instrument. Obviously, however, that
formal process will not take place until a domestic component of the process has been
satisfied. A political decision leading to satisfaction of the approval requirements of a
country’s constitutional or other legal rules will be necessary and often legislative action
as well. An analysis of legislation required in order to meet international counter-
terrorism standards is normally the first step to becoming a party to the global terrorism-
related agreements. Governments and legislatures understandably want to know in
advance what changes in their legal system will be required as a result of membership in
an international treaty or compliance with other international standards. Some countries
will not, either because of domestic law or as a matter of policy, adopt a treaty until
legislation is in effect that permits the fulfillment of all of its international obligations,
and do not consider a treaty binding until implemented by a domestic law.**® This is
often referred to as the “dualist” position, in that international law and domestic law are
considered as two separate systems, so that legislation is required to introduce an
international obligation into the domestic legal order.**’ In other countries, adoption of a

treaty may automatically incorporate its provisions into domestic law, which would

138 Unless otherwise stated, all laws and court decisions cited are available either in English or their
original language in the terrorism legislative database of the UNODC, at www.unodc.org/tldb. last visited
1st January,2011

137 See for example the South African Constitution. 1996, Section 231.
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permit articles relating to mutual legal assistance and other procedural matters to serve
as self-executing legal authorization for their use upon the treaty entering into force,
without further executive or legislative action except for the practical step of publication

of the treaty in the official Gazette or otherwise giving notice to the public.'*®

However, even countries that follow what is called a “monist” tradition of automatic
treaty incorporation will require legislation to provide non-self executing elements
essential to implementation.’® The clearest example of this relates to criminalization of
offences. None of the terrorism-related agreements specify a penalty or even a penalty
range for the offences defined therein. Typical language is found in Article 4 of the
International Convention for the Suppression of the Financing of Terrorism: Each State
Party shall adopt such measures as may be necessary: (a) To establish as criminal
offences under its domestic law the offences set forth in article 2; (b) To make those
offences punishable by appropriate penalties which take into account the grave nature of
the offences. Even if a country’s legal tradition were to allow the theoretical possibility
of a criminal charge for committing an offence defined only in an international treaty by
which that country was bound, and not in a domestic piece of legislation, that offence
would remain a crime without punishment until legislation defined the penalty. A
fundamental principle of the rule of law is that there can be no punishment without a
law, and few persons would argue in favour of allowing punishment to be imposed by
analogy to another offence. Consequently, a country that automatically incorporates an
offence into its domestic law upon the adoption of a treaty, as defined therein, must take
legislative action to provide a penalty for that offence and to implement any other non-

self executing provisions.

138 \www.unodc.org/tldb op.cit note 136

139 Article 122 (1) of the Constitution of the Republic of Albania provides that: Any international
agreement that has been ratified constitutes part of the internal juridical system after it is published in the
Official Journal of the Republic of Albania. It is implemented directly, except for cases when it is not self-
executing and its implementation requires issuance of a law.
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3.6.8 Criminalization and other legislative requirements of the terrorism related
conventions and protocols

3.6.9 Common elements of the conventions and protocols

Two of the sixteen terrorism-related agreements do not create any offences and therefore
are not described in detail. The 1963 Convention on Offences and Certain Other Acts
Committed on Board Aircraft establishes procedures for return of the aircraft and
treatment of passengers and crew after an unlawful diversion. It also requires a
Contracting State to establish its jurisdiction to punish offences committed on board
aircraft registered in that State, but does not establish any offences that State Parties are
obligated to punish. The convention on the marking of plastic explosives for the purpose
of detection requires a state party to take measures to control explosives that do not
contain volatile chemicals subject to detection by scanning equipment, but those
measures need not be penal in nature.’* It also does not contain any criminal justice
cooperation mechanism, so it is not discussed here. The remaining nine conventions,
four protocols and one amendment all have common elements. Each requires: (a)
criminalization of the conduct defined in a particular agreement as a punishable offence;
(b) establishment of specified grounds of jurisdiction over that offence, such as the
registration of an aircraft or ship, or the location of an attack; and (c) the ability and
obligation to refer a case against a suspected or accused offender to domestic authorities
for prosecution if extradition is not granted pursuant to the applicable agreement and to

furnish related forms of international cooperation.'**

(a) Agreements relating to the safety of civil aviation developed by the

International Civil Aviation Organization (ICAO) 1970 Convention for the

Suppression of Unlawful Seizure of Aircraft'*?

140 \www.unodc.org/tldb note 136
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The earliest terrorism-related conventions were developed by the ICAO in 1963, 1970
and 1971 in response to aircraft hijackings. The 1963 Convention on Offences and
Certain Other Acts Committed on Board Aircraft requires its Parties to take “such
measures as may be necessary to establish its jurisdiction as the State of registration over
offences committed on board aircraft registered in such State” (Art.3.2). There is no
requirement to define any particular conduct endangering the safety of an aircraft or of
persons on board as an offence. Moreover, the requirement to establish jurisdiction only
applies to acts committed on board an aircraft in flight, defined as from the moment
when power is applied for the purpose of take-off until the moment when the landing run
ends. Subsequent aviation-related instruments were incremental reactions to the aircraft
hijackings then prevalent. Article 1(a) of the 1970 Convention for the Suppression of
Unlawful Seizures of Aircraft requires State Parties to punish by severe penalties the act
of a person who “unlawfully, by force or threat thereof, or by any other form of
intimidation, seizes, or exercises control of, that aircraft”. That article refers to an
aircraft “in flight”, defined in Article 3.1 as “at any time from the moment when all of its
external doors are closed following embarkation until the moment when any such door is

open for disembarkation”.

(b) 1971 Convention for the Suppression of Unlawful Acts against the Safety of

Civil Aviation'*®

This agreement was adopted after the destruction of four civilian aircraft on the ground
in the Middle East in September 1970. It requires criminalization of attacks on aircraft
“in service”, defined in Article 2(b) as “from the beginning of the preflight preparation
of the aircraft by ground personnel or by the crew for a specific flight until twenty-four
hours after any landing;” Article 1(a) and (d) also require criminalization of any act of
violence against a person on board an aircraft in flight and any damage to or interference

with air navigation facilities likely to endanger the safety of an aircraft.
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(c) 1988 Protocol for the Suppression of Unlawful Acts of Violence at Airports

Serving International Civil Aviation'**

Only States that are parties to the 1971 Montreal Convention may join this Protocol. Its
negotiation followed attacks on travelers in airports in Vienna, Rome and elsewhere in
the 1980s. It requires criminalization of acts of violence likely to cause death or serious
injury, at airports serving international civil aviation, as well as destroying or seriously
damaging aircraft or facilities if such acts endanger or are likely to endanger safety at
that airport. The UNODC Model Law against Terrorism, available at www.unodc.org on
the Terrorism Prevention page, under technical assistance tools, contains draft laws
implementing the criminal provisions of the air travel safety conventions. Legislative
implementation has been achieved in some countries by enacting the jurisdictional bases
and the offences required by multiple agreements in a single statute. After negotiation of
the 1971 Convention, a number of countries approved legislation implementing the
1963, 1970 and 1971 Conventions in a single law.***Some consolidated laws enacted
after negotiation of the 1988 Airport Protocol incorporate not only the offences defined
therein, but also the unauthorized introduction of weapons and other dangerous articles
into airports and on board aircraft.**®

Y pid

145 Among these were the New Zealand Aviation Crimes Act 1972, the Malawi Hijacking Act of 1972, the
Malaysian Aviation Offences Act 1984 and the Mauritius Civil Aviation (Hijacking and Other Offences)
Act 1985. Some of the statutes were later amended by insertion of an article incorporating the 1988
Airport Protocol, as was done by Mauritius. Its 1985 Hijacking and Other Offences Act was amended in
1994 by the addition of an article 6A, which criminalized the conduct defined as an offence in the 1988
Airport Protocol to the 1971 Safety of Civil Aviation Convention, as well as any act at an airport using a
device, substance or weapon likely to cause serious damage to the environment.

146 The Australia Crimes (Aviation) Act of 1991 and the Fiji Civil Aviation (Security) Act 1994 are
comprehensive post-1988 rewritings of prior air travel safety legislation and incorporate airport security
measures forbidding the introduction of weapons and other dangerous articles, and in the law of Fiji,
provisions on airport access, security searches and related topics.
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(d) Agreements relating to maritime safety developed by the International
Maritime Organization (IMO)- 1988 Convention for the Suppression of Unlawful

Acts against the Safety of Maritime Navigation and its Fixed Platform Protocol**’

This agreement is often called the SUA Convention in the maritime community. It
combines many of the provisions developed in the preceding decades to deal with
attacks upon aircraft. Development of the 1988 SUA Convention followed the 1985
hijacking of the cruise ship ‘Achille Lauro’ in the Mediterranean and the murder of a
passenger. The agreement requires the criminalization of a ship seizure, damage to a
ship or its cargo that is likely to endanger its safe navigation; introduction of a device or
substance likely to endanger the ship; endangering safe navigation by serious damage to
navigation facilities and injuring or killing any person in connection with the previously
listed offences. Its contemporaneous Protocol for the Suppression of Unlawful Acts
against the Safety of Fixed Platforms on the Continental Shelf extended similar
provisions to attacks upon those platforms. An example of legislation simultaneously
implementing both the Convention and Protocol is the Australia Crimes (Ships and
Fixed Platforms) Act 1992, as amended by Schedule 17 of the Law and Justice
Amendment Act, No. 24, 2001.

(e) Protocols to the Convention for the Suppression of Unlawful Acts against the
Safety of Maritime Navigation and to the Protocol for the Suppression of Unlawful
Acts against the Safety of Fixed Platforms located on the Continental Self (2005)**

Protocols to both the Convention and Protocol of 1988 were negotiated in 2005. These
instruments provide that upon coming into force with the requisite number of adoptions
they shall be combined with the earlier instruments, and designated portions will be

called the Convention for the Suppression of Unlawful Acts against the Safety of

“Thttp://www.africa-union.org/Official_documents/Treaties_%20Conventions_%20Protocols .op.cit note
3
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Maritime Navigation, 2005 and the Protocol for the Suppression of Unlawful Acts
against the Safety of Fixed Platforms Located on the Continental Shelf, 2005. The new
agreements create additional offences, including: using against or discharging from a
ship explosive, radioactive, biological, chemical or nuclear materials or weapons in a
manner likely to cause death, serious injury or damage; discharging other hazardous or
noxious substances likely to cause death or serious injury or damage; or using a ship in a
manner that causes death or serious injury or damage; or threatening to do so.
Transportation on board a ship of certain materials must be criminalized if done with an
intent to intimidate a population or to coerce a government or international organization,
as well as any equipment, material, software or technology that significantly contributes
to the design of a biological, chemical or nuclear weapon. Additional articles require the
creation of offences for transporting a person knowing that the person has committed an
offence defined in the 2005 Protocol or in the annexed list of terrorism-related treaties
and for injuring a person in connection with the commission of the defined offences. The
UNODC Model Law contains draft articles criminalizing these new offences and
implementing the requirement, as indicated in the 2005 Protocol to the SUA
Convention, that Parties take measures to hold liable a legal entity located in its territory
or organized under its laws criminally, civilly or administratively liable when a person
responsible for its management or control has, in that capacity, committed an offence set

forth in the Convention as amended.

(f) Convention on the Physical Protection of Nuclear Material, 1979 and its 2005
Amendment developed by the IAEA®

In 1979 the IAEA developed the Convention on the Physical Protection of Nuclear
Material, establishing obligations concerning the protection and transportation of
defined materials. Article 7 requires the State parties to create offences of unlawful
handling of nuclear materials or a threat thereof; a theft, robbery or other unlawful

acquisition of or demand for such material; or a threat of such unlawful acquisition in
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order to coerce a person, international organization or State. In 2005 that instrument was
amended to criminalize acts directed against or interfering with a nuclear facility likely
to cause serious injury or damage, as well as; unauthorized movement of such material
into or out of a State without lawful authority; a demand for nuclear material by threat or
use of force; a threat to use such materials to cause death or serious injury or damage to
property or to the environment or to commit an offence in order to coerce a person,
international organization or State.™

() Agreements relating to other protections for civilians developed at the
initiative of the General Assembly- The Internationally Protected Persons and
Hostage Taking Conventions of 1973 and 1979

The 1973 Convention on the Prevention and Punishment of Crimes against
Internationally Protected Persons, including Diplomatic Agents, requires State Parties to
criminalize violent attacks directed against Heads of State and foreign ministers and
their family members, as well as against diplomatic agents entitled to special protection
under international law. The term “diplomatic agents” and the circumstances under
which such persons are entitled to special protections can be found in the Vienna
Convention on Diplomatic Relations 1961."* The 1979 Hostage Taking Convention
requires criminalization of any seizure or detention and threat to kill, injure or continue
to detain any hostage, not merely diplomatic agents, in order to compel any State,
international organization or person to do or abstain from doing any act. This
Convention only addresses detentions and related threats, and not any resulting death or
injury, and applies only when there is an international dimension to the event. The Cook
Islands implemented the 1973 Internationally Protected Persons Convention and the
1980 Hostage Taking Convention in one statute, the Crimes (Internationally Protected

1502005 Amendment to the Convention on the Physical Protection of Nuclear Material, creating a new
agreement to be called the Convention on the Physical Protection of Nuclear Material and Nuclear
Facilities.

131 Entered into force 24 April 1964, United Nations Treaty Series, vol. 500, p. 95
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Persons and Hostages)*

. While the 1973 Internationally Protected Persons Convention
requires criminalization of attacks on protected persons, it is silent as to whether the
necessary criminal intent must include knowledge of the victim’s protected status. The
Cook Islands legislation specifically provides that knowledge of the person’s protected

status is not an element of the offence and need not be proven by the prosecution.
(h) 1997 Terrorist Bombings Convention*®

As mentioned previously, General Assembly 51/210 of 1996 established an Ad Hoc
Committee open to all Member States of the United Nations and charged with
negotiating instruments for the suppression of various manifestations of terrorism. The
first result of the Committee’s work was the International Convention for the
Suppression of Terrorist Bombings (1997). Although its title refers only to bombings,
this instrument also deals with weapons of mass destruction. Article 1.3 defines
explosive or other lethal device as, An explosive or incendiary weapon or device that is
designed, or has the capability, to cause death, serious bodily injury or substantial
material damage; or A weapon or device that is designed, or has the capability, to cause
death, serious bodily injury or substantial material damage through the release,
dissemination or impact of toxic chemicals, biological agents or toxins or similar

substances or radiation or radioactive material.

Article 2 requires the creation of an offence of intentionally placing or using an
explosive or other lethal device with the intent to cause death, serious injury or major
economic loss. Activities of armed forces during an armed conflict are not governed by
this Convention, as they are subject to separate rules of international humanitarian law,
primarily codified in the Geneva and Hague Conventions and Protocols on the law of

armed conflicts.®™* The Suppression of Terrorist Bombings Act, No. 11 of 1999 of the

192 Act 1982, No. 6

153 http://www.africa-union.org/Official_documents/Treaties_%20Conventions_%20Protocols .op.cit note
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154 See www.icrc.org under International humanitarian law. Last visited ,24™ December, 2010
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Republic of Sri Lanka is an example of national legislation implementing the provisions

of the Terrorist Bombings Convention.

(i) 1999 Financing of Terrorism Convention (Criminalization)*®

The second result of the Ad Hoc Committee’s work was the 1999 International
Convention for the Suppression of the Financing of Terrorism. Article 2.1 requires State
Parties to criminalize conduct by any person who: ...by any means, directly or indirectly,
unlawfully and willfully, provides or collects funds with the intention that they should
be used or in the knowledge that they are to be used, in full or in part, in order to carry
out, An act which constitutes an offence within the scope of and as defined in one of the
treaties listed in the annex; or, Any other act intended to cause death or serious bodily
injury to a civilian, or to any other person not taking an active part in the hostilities in a
situation of armed conflict, when the purpose of such act, by its nature or context, is to
intimidate a population, or to compel a government or an international organization to

do or to abstain from doing any act.

Subparagraph 2.1(a) incorporates by reference the offences penalized in nine of the
universal terrorism-related instruments that predate the Financing Convention as acts for
which the provision or collection of funds are forbidden. Another means of achieving
the same effect would be to quote the offence definition from each instrument in full in
the domestic law. Subparagraph 2.1(b) establishes a self-contained definition of violent
terrorist acts for which the provision or collection of funds is prohibited. By Law 2001-
1062 of 15 November 2001, Article 421-2-2 of the Penal Code, France defined an
offence of financing of terrorism, informally translated in the following terms: It also
constitutes an act of terrorism to finance a terrorist organization by providing, collecting
or managing funds, securities or property of any kind, or by giving advice for this
purpose, intending that such funds, security or property be used, or knowing that they
are intended to be used, in whole or in part, for the commission of any of the acts of

155 United Nations Office on Drug and Crimes. op.cit at p. 17
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terrorism listed in the present chapter, irrespective of whether such an act takes place.
Convention Article 2-3 is part of a highly important advance in the use of anti-terrorism
measures to prevent rather than merely to react to terrorist violence. Although the
Financing Convention parallels the Terrorist Bombings Convention in its structure and
language, it achieves a strategic breakthrough against the planning and preparation that
precedes almost every terrorist attack. It accomplishes this result by two innovations.
Instead of prohibiting a particular form of violence associated with terrorism, the
Financing Convention criminalizes the non-violent logistical preparation and support
that make significant terrorist groups and terrorist operations possible. Moreover, Article
2-3 eliminates any ambiguity by expressly providing that the prohibited provision or
collection of funds need not result in a violent act specified in Article 2.1 of the
Convention to be punishable. Meeting all of the international standards applicable to the
financing of terrorism can be fully achieved only by legislation establishing the
Convention offence and not by reliance upon theories of complicity, conspiracy, money-

laundering or other offences not specific to the financing of terrorism.
(j) 2005 Nuclear Terrorism Convention®*®

The Nuclear Terrorism Convention was also a product of the work of the Ad Hoc
Committee. It defines as offences: (a) the possession or use of radioactive material or a
nuclear explosive or radiation dispersal device with the intent to cause death or serious
bodily injury or substantial damage to property or the environment; (b) the use of
radioactive material or a device, or the use of or damage to a nuclear facility which risks
the release of radioactive material with the intent to cause death or serious injury or
substantial damage to property or to the environment, or with the intent to compel a
natural or legal person, an international organization or a State to do or refrain from
doing any act. These offences focus more explicitly on nuclear devices specifically
constructed to do harm than do those in the 1979 Convention on the Physical Protection

of Nuclear Materials, but the IAEA agreements also contain prohibitions against harmful

OIbid at 18
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use, theft, robbery, embezzlement or other illegal means of obtaining such materials and
to related threats. Both conventions define their terminology, and these definitions must
be reviewed carefully by experts in the legislative drafting process. For example, a
“nuclear facility” is protected by both agreements, but the term is defined differently in

the two instruments.

Accordingly, national drafting experts may wish to consider consultation with the legal
advisors of the UNODC and the IAEA to avoid conflicts and duplication in domestic
legislation implementing these two instruments. The UNODC Model Law against
Terrorism provides a criminalization package incorporating the offences in both these
conventions dealing with nuclear matters. Moreover, in any situation involving possible
misuse of radioactive materials, one must also consider the applicability of the Terrorist
Bombings Convention, 1997 that applies to: A weapon or device that is designed, or has
the capacity to cause death, serious bodily injury or substantial material damage through

the release, dissemination or impact of ...radiation or radioactive material.

3.6.10 Ongoing work on a comprehensive convention against terrorism

The continuing work of the Ad Hoc Committee as of 2007 is reflected in GA document
A/62/37, “Report of the Ad Hoc Committee” established by General Assembly
resolution 51/210 on meetings of 5, 6 and 15 February 2007. That report, on the
negotiation of a comprehensive convention, reflects differing views on a number of
issues. As widespread implementation of any such convention could be years in the
future, the UNODC and its Terrorism Prevention Branch continue to work for adoption

and implementation of the existing terrorism-related instruments.™’

3.7 Relevancy of the universal instruments to all countries

Questions are often raised about how certain agreements could possibly be relevant to
the circumstances of a country and why a country should adopt them. Officials of a land-

|hid at p. 19
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locked State may question how their country could experience a violation of the
convention for the suppression of unlawful acts against the safety of maritime
navigation.'®® If the country has no seacoast and no registered ships or offshore
platforms, it clearly cannot suffer an unlawful seizure of its vessel or platform. However,
one of its nationals might commit such a crime; its citizens could be among the
passengers threatened or killed; the unlawful seizure and threats to kill or destroy could
be directed to force that country to release a particular prisoner or refrain from taking a
certain action; or the offender could be found on its territory. These are all grounds of
jurisdiction found in the SUA Maritime Convention of 1988, and there are many reasons
why a country might wish to have the option to extradite or to prosecute in its own

courts, or to be able to ask for extradition of an offender from another country.*

Similarly, it is the need for international cooperation, not the ability to punish a domestic
crime that explains the negotiation of an agreement like the 1988 Protocol for the
Suppression of Unlawful Acts of Violence at Airports Serving International Civil
Aviation.*®® No country needed the Airport Protocol to cause it to criminalize attacks
with machine guns and grenades on passengers in airports on its territory, as such
murderous conduct was already criminal everywhere. That Protocol did not popularize a
new offence that did not previously exist in most countries, as did the 1999 International
Convention for the Suppression of the Financing of Terrorism. The purpose and value of
the Airport Protocol lie in the establishment of jurisdictional grounds, international
cooperation mechanisms and the obligation to extradite or to prosecute. Moreover, the
voluntary ideal of showing international good citizenship by membership in reciprocal
cooperation agreements coincides with the concrete legal obligations set forth in
mandatory paragraph 2 of resolution 1373 (2001) to deny safe haven to those who
finance, plan, support or commit terrorist acts, or provide safe haven, prevent those who

finance, plan, facilitate or commit terrorist acts from using their respective territories for

158 http://www.africa-union.org/Officialdocuments/Treaties%20Conventions %20Protocols+relevance
op.cit note 3
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those purposes against other States or their citizens, ensure that any person who
participates in the financing, planning, preparation or perpetration of terrorist acts or in
supporting terrorist acts is brought to justice and ensure that, in addition to any other
measures against them, such terrorist acts are established as serious criminal offences in
domestic laws and regulations and that the punishment duly reflects the seriousness of

such terrorist acts.*®*

3.8 Measures adopted after September 11th and the war against terrorism

The terrorist attacks of September 11" spurred new and important resolutions by the SC.
These included, the Resolution 1373, but also Resolution 1368,'%% adopted the day after
the attacks, and Resolutions 13772 and 1456, which the Council adopted at the
Ministerial level contain formal “Declarations” on the global efforts to combat

terrorism.*®*

Resolution 1368 condemns the September 11" attacks like any act of international
terrorism, as a threat to international peace and security. It also expresses the Security
Council’s readiness to take necessary steps to respond to the terrorist attacks. Resolution
1377 goes one step further to declare that “acts of international terrorism constitute one
of the most serious threats to international peace and security in the twenty-first
century.” While Resolution 1456 reaffirms this principle, it concerns “terrorism in all its
forms and manifestation”. The SC expressly linked Resolution 1373 with Resolution
1269 and the need for international cooperation against terrorism. Its preamble has three
important differences with its predecessor. First, like Resolution 1368, it confirms that
any act of international terrorism constitutes a threat to international peace and security.
If terrorist activities lack an international dimension, they remain irrelevant to the SC
though this is not always true. Second, it reaffirms the inherent right of individual or
collective self defense. There is, however, no specific linkage to the September 11"

161 United Nations Office on Drug and Crimes, op.cit at 29

162 5C.Res.1368, UN.SCOR,56" Sess.4370" mtn, UN Doc.S/RES/1368 (2001).
163 UN Doc.S/RES/1377 (2001)

184 Saura,op.cit at 19
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attacks or to any other past or present aggression.*® Finally, its regulatory section adopts
both binding measures, such as establishing of counter-terrorism and mere
recommendation. These measures do not concern an armed response to the specific
attacks suffered by the United States, but with the international community’s necessary

cooperation in the war against terrorism.

There are two categories of measures binding on all states. The first category establishes
the duty to prevent, suppress and criminalize terrorist funding. It also obliged states to
freeze terrorists’ funds and other assets and to prohibit any person within their territories
to make any economic resources in any way available to persons that commit or may
commit terrorist acts.'®® The second category concerns terrorist acts themselves, as well
as persons with any participation in terrorist activities. The Resolution establishes the
duty to “refrain from providing any form of support” to terrorists, to prevent the
commission of terrorist acts, to deny a safe haven to terrorists and to prevent their

167

movement.”™" Foremost, the Resolution establishes the duty to ensure that terrorists’ acts

are serious criminal offences in domestic law and any person participating in them is

subject to justice, which reaffirms the principle to extradite or prosecute.*®®

As for the non-binding measures, the SC merely calls upon all states to accelerate the
exchange of operational information, especially regarding action or movement of
terrorists or networks, to cooperate to prevent and suppress terrorist attacks and take
action against perpetrators of such attacks, and to become parties to the relevant
international conventions relating to terrorism and to avoid granting refugees status to

terrorists.*®°

The Resolution’s actual relevance is that it overrides the existing framework of

conventional cooperation against terrorism, that is, decades of careful and balanced

1655.C Res.1373, Framed under Chapter V11 of the UN Charter.
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negotiations among states. Resolution 1373 is compulsory to all states and concerns
international terrorism in all its forms and modalities where as international treaties’
preventive and repressive measures only have sectoral character and apply only to state
parties. In fact, the Resolution’s first paragraph is a copy of the 1999 convention against
the financing of terrorism’s essential provisions, while the second paragraphs is directly
inspired by the common provisions of the treaties mentioned earlier. The Resolution also

contains the aspects yet to be born comprehensive convention against terrorism.*"™

In other words, the Security Council is deciding by virtue of Chapter VII of the UN
Charter, that certain international treaties are mandatory to the international community
as a whole, irrespective of its consent. The Council does not circumscribe its decision to
a particular state or situation, therefore the council is acting as a global legislator, a role
that clearly exceeds its competence within the Charter. The problem is that the treaties
on which the Resolution is based define precisely their scope of application, while the
Resolution does not contain any definition of ‘international terrorism.” Without a
common accepted notion the Resolution will lose much of its impact as states make their

own definitions and implement their own provisions accordingly.!

It is worth mentioning that after the September 11" attacks, further terrorist actions have
deserved the attention of the SC, but it has only condemned such attacks and expressed
its deepest sympathies and condolences to the affected people, for instance terrorist
attacks in Bali, 1"*Russia,*”® Kenya,'"* Bogota,'” and Madrid.'"® The Council referred to
what it already considers the current general norm on the fight against international

terrorism, that is, Resolution 1373.

0 G.A Res. 109, at Article 2.

1 U.N SCOR,56" Sess..,4413"™ mtn., U.N.Doc.S/PV.4413 (2001)
172 Resolution 1438 (2002)

173 Resolution 1440 (2002)

174 Resolution 1450 (2002)

175 Resolution 1465

176 Resolution 1530 (2004)

69



3.9 The Impact of 9/11 on International Law

Before 9/11 it was clear that the right to use force in self defense against terrorist attacks
was controversial. But the almost universal support of states for a US right of self
defense in response to 9/11 may be seen as bringing about a significant change. For
others it is just a continuation of the existing wide right of self defense, for some it is a
new right based on re-interpretation of Article 51 of the UN Charter, justified by the
fiction of instant custom or more realistically, by universal acceptance by states of a new

legal rule.!”’

After 9/11 it was clear that the members of the SC were willing to accept
the legality of action in self defense in response to the terrorist attacks on the WTC and
the Pentagon, as they unanimously passed Resolution 1368 and 1373. these both asserts
in the preamble that the SC is determined to combat by all means threats to international
peace and security caused by terrorist acts, and that it recognize inherent right of

individual or collective self defense in accordance with the Charter.”®

There is expressed doubt as to whether these Resolutions actually support self defense
against terrorism, because the reference to this is found in the preamble rather than in the
operative part of the Resolution and language is that of * threat to international peace and
security’ rather than ‘armed attack’ under Article 51,%° it seems clear from the
international reaction at the time the members of the SC were in fact willing to accept
the use of force in self defense by the US in respect to the terrorist attacks. The reference
to self defense in the preamble is of greater significance than might appear taken in
isolation, because the SC does not commonly make any express reference to the right of
self defense in its resolutions.

It seems from the international response to 9/11 that there could, under certain
conditions, be a right of self defense against non-state actors for terrorist attacks. But
there are difficulties in establishing the exact scope of this right.

77 Grey,C.(2004).2™ Edn. International law and use of force.Oxford university press, New York at 164
178 H
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179 Cassese.(2001).Terrorism is also disputing some crucial legal categories of international Law.EJIL
12:993 at 887

70



3.10 Legal Framework in the African Union in curbing Terrorism

Terrorism knows no boundary, but has become a world wide phenomenon. For Africa,
the fight against terrorism is absolutely imperative.***Many African countries have been
and still are victims of terrorism. They pay a high price to protect their citizens and keep

their institutions functioning.

African states must adopt unbending attitude towards terrorism, although the continent is
faced with problems of economic and social development, risks seeing all its efforts
obliterated by terrorist acts. This would turn the clock back many years and seriously
damage efforts to establish peace and stability. The threat that terrorism poses to
stability demands concerted action, legislative amendments and reforms. It also demands
harmonized procedures and an African Convention that allows African states to meet the

obligations of international anti-terrorist solidarity.'®*

In this regard, the Organization of African Unity (OAU) has perfectly understood the

2182 \where the Heads of States and

183

danger of terrorism. As early as July 199
Governments of OAU adopted a Resolution,””°to strengthen cooperation and
coordination among African states, in order to combat extremism more successful.
Precisely, they agreed not to allow any movement that exploits religious, ethnic and
other social or cultural differences to carry out any hostile activities against member
states. They also agreed not to provide any kind of assistance to any group likely to use

violent means to destabilize member states and threaten their territorial integrity.

During the 30" Ordinary Session of the Assembly of Heads of States and Governments

4 ’184

in Tunis in June,199 a declaration regarding a code of conduct for inter-African

180 Ghislaine.op.cit at p. 74

181 As defined by the SC Resolution 1368 of sept,12,2001 and Resolution 1373 of sept 28, 2001
182 David, R.G.(2003). Terrorism: legal framework in the African Union.SOS Attentas-US
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184 Ghislaine,op.cit at p.74
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relations.®In this Declaration, the summit rejected all forms of fanaticism and
extremism, particularly of the religious variety, whatever their nature, origin or form,
declaring them unacceptable and harmful to the promotion of peace and security on the
Continent. The summit unreservedly condemned terrorist acts, methods and practices
and expressed its determination t strengthen cooperation between Member states to
eliminate this scourge. This established collective will to terrorism in the most
determined and coordinated way culminated in the adoption of the OAU Convention on

the Prevention and Combating of Terrorism.*®

In the preamble to the convention, the member states of the OAU declared that terrorism
can never be justified, and should be fought in all its forms, regardless of origin, cause or
objective, especially when states are directly or indirectly implicated. At an African
conference convened by Senegalese President Abdoulaye Wade in October,2001,"*” who
spoke in favour of an “African Counter-Terrorism Pact”, participants ultimately adopted

a ‘Declaration Against Terrorism’ after fierce debate.

The African Union on the Prevention and Combating of Terrorism in Africa came into
force in September 2002, following a campaign by the Commission to raise awareness
in Member States. Where as the same day, the Commission organized a high level
meeting in Algiers which drew up a plan of action to prevent and combat terrorism. The
plan was adopted by Executive Council at Djamena-Chad in March 2003.'®® The
Commission,further asked Member States for their comments on the Additional protocol

to the Algiers Convention.

185 AHG/Declaration (XXX) was adopted.

188 AHG/Declaration 132 (XXXV) by the 35" Ordinary session of the Assembly of Heads of States and
Government at Algiers in July 1999
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3.10.1 Related legal frameworks: community and national legislation

The OAU Convention provides complementary legal frameworks for a certain number
of instruments at regional and national level.'®® In the mean time, the regulation of the
West African Economic and Monetary Union (WAEMU),*® concerning the freezing of
funds and other financial resources to combat the funding of terrorism in the Member
States of the WAEMU and of the Central African Economic and Monetary Community(
CAEMC),™ to prevent and punish money laundering and funding of terrorism in
Central Africa. The two regulations, which are very similar in content, fill a void in the
Member States. Their system of combating money laundering and funding of terrorism
iIs based on prevention and detection, international cooperation and punishment.
Measures are laid down to protect signatory States and ensure that they carry out their

responsibilities.'*

At national level it is worth to mention the Moroccan Act'®®

on the fight against
terrorism. Its definition of terrorist acts includes crimes internationally committed in
connection with an individual or collective enterprises aimed at disturbing public order
by means of fear, terror or violence. The Act shows a degree of precision that is shown
by an overriding concern to reduce the possibility of government repression to a
minimum. The Act includes pertinent Measures concerning the due process of right of
persons arrested for terrorist activities. Article 66 paragraph 4,fixes the duration of
police custody at a minimum of 96 hours, which can be renewed twice. Measures
concerning searches and house visits are also accompanied by safeguards. The same
assessment can be made concerning measures involving the funding of terrorism. Thus

according to the first paragraph of Article 595, the King’s public prosecutor can only ask
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banks for information on transaction or transfers of funds suspected of being linked with
terrorist funding as part of judicial inquiry.***

Uganda’s Anti-terrorist bill**®> deserves special mention. It provides for sentences up to
ten years imprisonment for publishing information likely to promote terrorism, while
any person found guilty of acts of terrorism, or of providing terrorist organizations with

financial assistance, faces death the penalty.

Other African Countries have drafted legislations to combat terrorism which
complement criminal law provisions for the suppression of certain potentially terrorist
acts. Be that as it may, with the breadth of the terrorist phenomenon in mind, a real
problem of efficiency is looming, whatever the quality of African legislation. African
States do not have the necessary resources or capacity to stamp out terrorism; besides
they may find ways to use the regulations to muzzle opposition groups and infringement

of fundamental human rights.

3.10.2 Limits to the efficiency of legal instruments within the African Union

The efficient handling of terrorism is limited in two ways: firstly, with regard to
available resources and capacity, and secondly, with regard to possible human rights

violation.**

3.10.3 Insufficient resources and capacity

Africa has been struggling to develop for over forty years. However, this cannot take
place effectively without an acceptable level of development. The African Union seems
to have acknowledged this challenge, notably by establishing the New Partnership for
Africa’s Development (NEPAD) which is expected to provide effective solution to

Africa’s development needs. The terrorist attacks hinder its development still further.

194 Kane,op.cit at p.8
195 Adopted by parliament March 20,2002
19 Kane,op.cit at p.8
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African states do not have the means to deal with this problem effectively, because the
terrorist’s means and methods are sometimes sophisticated. While, certain states are
currently incapable of creating or updating a computerized file of essential information
for preventing terrorism and tracking down terrorists. They are sometimes more
concerned with the more or less legitimate problems involved in the survival of their

own political regimes. Others remain completely indifferent to terrorism. ™’

The effectiveness of the fight against terrorism depends on the skills and abilities of the
personnel called upon to apply the specific laws enacted for this purpose. Lacking those
skills, any legal framework, however elaborate, will be worthless. This demands a

certain amount of preparation and training adapted to the needs of those personnel.

In any case, considerable, human, material and financial resources are required to defeat
terrorism. Despite their best intentions, certain African States cannot expect to confront
and defeat terrorism without those resources. For this reason, individual efforts must be
united to create an efficient battle plan against terrorism, first, at African level, then at
International level. The cooperation should, at the same time, use the law as a unifying

basis.%®

3.10.4 East African (EA) efforts to curb terrorism

The global war against terrorism is not limited to al-Qaeda, but is broadly intended to
fan out and extinguish any terrorist cells. To achieve this goal the EA partner States have
not been left behind. The East African Community (EAC) created a counter terrorism
task force to study the framework relating to counter terrorism and the protection of
human rights, even though the treaty does not specifically mention counter terrorism as
an area of cooperation. The EAC has also developed a strategy on combating terrorism,
which calls on partner States to exchange information on terrorism, enhance border

security and establish a regional forensic centre. The individual States have also been

¥7 1bid
198 hid

75



busy drafting laws to try and domesticate international laws on counter terrorism.
Uganda and Tanzania lead in the number of Bills that have become law. These are
mainly anti-terrorism and counter terrorist financing laws. In Kenya, the parliament has

been reluctant to pass the Bills, and they still remain to be domesticated.

All countries in East Africa have been victimized by terrorist acts, whether perpetrated
by and against a country’s nationals for a domestic cause or focused on “extra-national
or extra-regional targets, for example, Western targets located in East Africa.”™®® Most
casualties from terrorism in East Africa are not linked to international terrorism but to
domestic insurgencies in the sub region. In fact, most incidents of international
terrorism, which has been the focus of the UNs’ counterterrorism agenda, have targeted
Westerners or Western-related assets, and this has led to the perception that terrorism is
a predominantly Western concern. Regardless of the type of terrorism, however, local
communities in Africa have borne the brunt of the loss of life and property and other
economic damage from the attacks; but in many ways, far more attention has been paid
to the relatively few Western victims of terrorism in the sub region. This has
complicated efforts by some governments in East Africa to support international

counterterrorism efforts without being seen as pushing external interests.?%

To a certain extent, UN counterterrorism efforts in the sub region have followed this
path with their emphasis on joining and implementing the international counterterrorism
instruments, adopting and implementing comprehensive counterterrorism laws, training
criminal justice officials, and generally encouraging countries in East Africa to enhance
their operational counterterrorism capacity. The UN Strategy, which was negotiated and
endorsed by all UN member states in East Africa, is such a document and could be used
as a vehicle through which to help recalibrate the efforts of global, regional, sub

regional, and local actors to address the threat of terrorism in the sub region. Given the

19¥http://www.globalct.org/images/content/pdf/reports/eastafrica.pdf. last  visited
on 29/06/2011
200 1hid
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nature of the states and the problems and realities on the ground in this complex sub
region, however, this will be a challenge.

There are significant challenges to effective cooperative action to counter terrorism in
East Africa, including severe intra- and interstate conflict, increasing radicalization, lack
of state capacity, competing priorities, and political sensitivity surrounding the very
notion of counterterrorism itself. To date, most counterterrorism efforts have focused on
short-term security and law enforcement measures to the near exclusion, even at times to
the detriment, of longer-term efforts to address underlying conditions conducive to the
spread of terrorism. The UN Strategy and the holistic approach it represents offer an

opportunity to recalibrate counterterrorism efforts in the sub region.?*

3.10.5 Tanzania efforts on Terrorism

Following the terrorist attacks in 1998, in Kenya and Tanzania. The latter passed
national legislation, that is the Prevention of Terrorism Act, 2002, provides legal powers
to the relevant authorities to enforce measures to prevent individuals and entities to
conduct any business for Al- Qaeda.?®® The Act defines and prohibits acts of terrorism
including recruitment of persons to be members of terrorist groups; Harbouring of
persons committing terrorist acts; Rendering support to terrorism and membership to
terrorist groups. But it says nothing with regard to the definition of terrorism which is

among the controversy on laws governing terrorism.?*

3.10.6 The risk of human rights violation

Many States, particularly in Africa, have long applied strategies to silence any one
expressing critical or divergent opinions. Human rights advocates continually protest at

this situation. However, the international campaign against terrorism, which is causing

201 B
Ibid
202 hitp://www.nti.org/e_research/official docs/inventory/pdfs/AQT tanzania20050825.pdf. last visited on
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States to reposition themselves and adopt legislative measures, is undoubtedly going to
bring about a form of international moral sanction for the most repressive States, which

often use the fight against terrorism as a pretext to punish all forms of opposition.?*

The fight against terrorism is bound to interfere with human rights, especially in Africa.
Hence, emphasis must be placed on the establishment of an African watchdog body to

prevent government repression and the application of ex post facto laws.

Attacks on civilian cannot be justified in anyway. Their perpetrators and sponsors should
be prosecuted and punished, in strict compliance with the generally accepted safeguards

enshrined in human rights.

3.11 The use of force against terrorism: a new war for a new century

The massive terrorist attacks on the World Trade Centre (WTC) and the Pentagon on
9/11 led to a fundamental reappraisal of the law on self defense.?® The US response was
to announce a different kind of war against a different kind of enemy, which is a global
war on terrorism. But it is open to question how far any change in the law on the use of

force has resulted from the terrorist attacks and their aftermaths.

Responsibility for 9/11 was quickly attributed to the Al-Qaeda terrorist organization led
by Osama bin Laden which had been responsible for several earlier terrorist attacks on
US targets dating back to 1993.%® The immediate international reaction was one of
impressive unity among governments. The UNSC and the GA passed unanimously
resolutions condemning the terrorist attacks.””” SC Res.1368 affirmed the right of self
defense in response to terrorist attacks for the first time. NATO invoked Article 5 of its
treaty for the first time in its history and declared that the attack on the US was an attack

24 Ghislaine, op.cit at p.76

2SMurphy, op.cit at p. 242

2% Ibid

?07'SC Res 1368 and 1373; GA Res/56/1.
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on all member states and that they were prepared to act in collective self defense.?’® The
OAS also invoked collective self defense. Russia, China and Japan all gave support to

military action.?®® Only Iraq directly challenged the legality of military action.

3.12 The Security Council’s new activism and its limits

In contrast, the collective security system has confronted the problem of terrorism; as a
consequence, it is today a real possibility that states using force against terrorists should
be in a position to do so with the blessing of the SC.**° This is a result of the SC’s
renaissance since 1989 and its active role in the fight against terrorism. As far as the use
of force against terrorists is concerned, the new potential has however not been fully
used to date. As is well-known, in the last two decades the SC has asserted its role in the
international system and has adopted a very liberal interpretation of its powers under
Chapter VII UNC. In fact, so completely has it re-invented itself that worries about the
Council’s paralysis have quickly given way to concerns about the limits of its powers.?*
While indeed worrying in many respects, the SC’s practice has quickly disposed of two
legal problems which might in the past have limited the potential for collective action
against terrorism. First, the Council has ‘uncoupled’ articles 42 and 43 UNC. It is
beyond doubt today that on the basis of Article 42 of the UNC, the Council can
authorize military measures by coalitions of the willing, and that this authorization
should justify the otherwise illegal use of force. Secondly, no one seriously questions the
Council’s right to qualify as a ‘threat to peace’ situations which have nothing to do with
the use of inter-State force, Chapter VI has thus been uncoupled from Articles 2(4) and
51 UNC. Both developments are fully in line with the text and spirit of the Charter.?2
Especially the second development has made it possible for the SC to take a leading role

in the fight against terrorism.

208 40 ILM (2001) 1267,1268
299 Murphy, op.cit at p. 243
219 Tams,op.cit at 375

1 |hid at p. 376

2 bid at p.377
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There are two aspects to this. First, practice since 1989 makes it abundantly clear that
acts of terrorism can amount to threats to peace in the sense of Article 39 UNC. The
Council has stated so time and again, both with respect to concrete instances of terrorist
violence and in a more principled manner.?** With respect to the former, it may be noted
that it has addressed acts of terrorism without an evident international element.”** As
regards statements of principle, SC Resolution 1566 (2004) is particularly clear; in it the
Council, acting under Chapter VII,* condemns in the strongest terms all acts of terrorism
irrespective of their motivation, whenever and by whomsoever committed, as one of the
most serious threats to peace and security’ .?> Practice thus has clarified the substantive
conditions for SC enforcement action, and leaves no doubt that the SC can adopt

sanctions against terrorists and terrorism.

Secondly, as far as actual sanctions are concerned, the picture is more nuanced. Once the
SC has qualified an act of terrorism as a threat to the peace, the road towards sanctions
under Articles 41 and 42 UNC is in principle open. Yet the Council has used these
provisions rather differently. Its new activism is based on enforcement measures of a
non-military character.?'® In fact, with respect to Article 41 UNC, there is very little the
Council has not done, and it may have exceeded its competences more than once in the
process. To give just some examples, during the last two decades, as part of a fight

against terrorism, the Council has set up a special anti-terrorism committee;?!’ it has

ordered member states to freeze bank accounts of terror suspects, **2

219

to prosecute specific
terrorist acts,” and to extradite terror suspects; and it has even assumed the role of a

legislator fast-tracking the usual, and cumbersome, treaty-making process. **° With

23 See, SC Res. 1377 (‘Declaration on the Global Effort to Combat Terrorism’), SC Res. 1456
(‘Declaration on the Issue of combating terrorism’)

214 See, the presidential statement of 1 Sept. 2004 condemning terrorist activities in Russia (UN Doc. S/
PRST/2004/31).

215 5C Res. 1456, second preambular para.

216 Tams , op.cit at p.377

?1"'SC Res. 1267.

218 5C Res. 1373, para. 1c; SC Res. 1735, para.la.

29 5C Res. 1373, para. 2e.

220 See notably SC Res. 1373.
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regard to non-military sanctions, the fight against terrorism indeed has become a catalyst

for an ever-broader understanding of the Security Council’s competences.

In contrast, the SC has not so far authorized the use of anti-terrorist force as a military
sanction. While stretching the interpretation of Article 41 UNC, it has refrained from
applying Article 42 UNC in the fight against terrorism. This does not mean that it has
not contemplated military sanctions. In SC Resolutions 1368 and 1373, the Council
expressly noted that the attacks of 9/11 had triggered a right of self-defense. But this
amounted to a multilateral endorsement of a claim to use force unilaterally, rather than
multilateral enforcement action in the sense of Article 42. ?*’The reasons for this
absence of practice under Article 42 UNC remain a matter for speculation. With respect
to the 9/11 attacks, there is little doubt that the Council would have authorized
enforcement action had the United States wanted to adopt a ‘multilateral’ approach. 222
In most other cases, military measures were not considered useful and not contemplated
by the victim state. Insofar as the SC has adopted general ‘law-making’ resolutions, its
conduct has not concerned specific violent acts, and thus military sanctions have simply
not been called for. Finally, although developments during the last two decades have
removed the legal obstacles which might have previously prevented collective action
against terrorists, the political hurdles for SC sanctions remain the same: in particular,
sanctions require the support or at least acquiescence of all five permanent members
commonly known as the P5. And while the consensus among the P5 during the last
decade has been astonishing, the issue of military enforcement measures remains

sensitive, and agreement cannot be taken for granted.

3.13 Conclusion

To sum up, unlike 20 years ago, it is beyond doubt today that the SC can authorize
military measures against terrorists, and thereby justify the extraterritorial use of force

221 Eisemann, (2002). Attaques du 11 septembre et exercise d’un droit naturel de légitime défense. Le droit
international face au terrorisme at 239.
222Tams ,op.cit at 377
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by a state implementing that mandate. To date, however, such military enforcement
action has remained a theoretical possibility. Recent practice has clarified that

international law permits it, but also shows that it remains at best an exceptional option.
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CHAPTER FOUR
FINDINGS AND ANALYSIS
4.0 Introduction

The preceding chapters were mainly centered on the theoretical discussion and
assessment on the law on use of force under the UN Charter in curbing terrorism, in the
sequence that the first chapter gave the general introduction to it, the second chapter
attempted to provide the theoretical framework, third chapter looked at terrorism and the

use of force in international law, at the UN level, regional as well as at domestic level.

This chapter examines the use of force under the UN Charter in curbing terrorism

through analysis and discussion of research findings.

4.1 UN Charter provisions and the use of force in curbing terrorism

The UNC itself provides no where categorically prohibition on terrorism, therefore it did
not consider any provision for terrorism on its inception. This multiplies a number of
ways to fix the problem, which must be characterized in accordance with the applicable
sector of public international law. In conducting this research 35 out of 40 respondents
responded to the first and other seven questions of the interview guide, where question
one states that; Does the UN Charter provide for the use of force in curbing terrorism?.
The results were as follows, 30 respondents who make 85.7 percent said No, while 5 of
them who make 4.3 percent said, it does impliedly. This is shown below in table 1, and

figure 1.
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Table 1: A table showing the frequencies and percentage of responses with respect
to the interview guide question: Does the UN Charter provide for the use of force in

curbing terrorism?

Frequency [Percent  |Valid Cumulative Percent
Percent
\Valid No 30 85.7 85.7 85.7
IMPLIEDL |5 14.3 14.3 100.0
Y
Figure 1:
30
25 1
20 -
15 ONo
10 H Bimpliedly
5 4
0 —+= T T T 1
frequency

Since the respondents to this question bear expertise in International law, it is obvious
that, this justifies that the UN Charter do not have explicit provisions on use of force in

curbing terrorism.

4.2 Operation enduring freedom and the turning point in the law on the use of
force

The operation against Afghanistan can be interpreted in radically opposed avenues, as a
narrow or wide precedent in the development of the law on the use of force.?”® On the
narrowest analysis, self defense would be limited to the situation where there had been

22 Obama,B.(2009). The use of force under international law. In Transatlantic Dialogue in International
Law, June 25" and 26" ,2009 at p.11
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an actual terrorist attack on the State’s territory, where there was a continuing threat of
global terrorism from those responsible and where the response was directed against the
organization directly responsible in a state which had allowed it to operate and which
then refused to expel it; and then only after the SC had determined the existence of a
threat of international peace and security; and where the SC had asserted the right of self
defense, even if not in the operative part of the resolutions. In the case of Afghanistan,
SC Resolutions 1368 and 1373 could be cited as crucial by states expressing their

willingness not to condemn the US action.?**

Furthermore, the narrow construction of Operation Enduring Freedom has proved
widely acceptable, there is little sign of any willingness by states to abandon the
requirement that for self defense to be permissible a terrorist attack should already have

occurred, be underway, or at the most extensive, and be imminent.??

In contrast, a wide analysis of the precedent significance of Operation Enduring
Freedom is asserted whereby states are now free to act in self defense against the threat
of any sort of terrorist attack on their territory, even in the absence of any SC resolution.
And even where the state against which whose territory the action is taken had no

involvement in any sort of support for the terrorist.??°

The foregoing discussion gain support with the response to the interview guide that
states: The modern international law approaches towards the use of force against

terrorism is governed by:

Where as 35 respondents answered the question in the following order, 7 said legal
principles, which make 20 percent, 28 said unilateral force backed with mass support,

which make 80 percent. Hence this shows that wide analysis has generated unofficial

224 1bid
225 |hid
22 |pid at p.12
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norm which operate in modern international law as demonstrated by Table 2, and figure
2, below.

Table 2: A table showing frequency and percentage of responses on; the modern

international law approaches towards the use of force against terrorism.

Frequency| Percent Valid| Cumulative Percent|
Percent
legal principles 7 20.0 20.0 20.0
unilateral force 28 80.0 80.0 100.0
backed with mass
support
Total 35/ 100.0 100.0
30 -
25 A Olegal
20 - principles
15 1
10 - EUnilateral
force backed
i with mass
0 . . . support
) frequency
Figure 2:

4.3 Bush doctrine of pre-emptive self defense and terrorism

The USA in its letter to the SC under article 51 at the start of the Operation Enduring
Freedom, having asserted its right to act in self defense in response to 9/11 it insisted
that ‘There is much we do not know. Our inquiry is still in its early stages. We may find
that our self defense requires further actions with respect to other organizations and
other states.”??’ It is not entirely clear whether the USA still envisaged action only
against those directly in the attacks of 9/11 or whether it was already widening the right

of self defense in the war against terrorism.

221 5/2001/946
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The USA has subsequently gone further, apparently indicating that force may be used
even where there has been no actual attack, purely in order to pre-empt future attacks.

This controversial doctrine is regarded with considerable suspicion by most other states.

It is open to question how far the aim of the USA is really to introduce a radical change
in the law or whether the doctrine is designed mainly to stir up fear in certain states, to

put pressure on them to modify their behavior or to justify targeted killings.?*®

The USA in September 2002 produced the NSS of the US in response to the new
terrorist threat.??® The strategy warned that, the US will constantly strive to enlist the
support of the international community; it will not hesitate to act alone if necessary, to
exercise the right of self-defense by acting pre-emptively against such terrorists, to
prevent from doing harm against its people and country. The US asserts that pre-emptive
self-defense has been recognized for centuries, a controversial claim in the light of the
divisions between states on this subject.”®® But this is not enough, the USA now argues
that circumstances have changed and that the requirement of imminent attack should be
adapted to the capabilities and objectives of today’s adversaries.”" This attempt to
extend the war against terrorism to cover purely pre-emptive action has provoked much
controversy, as President Bush seems to be taking advantage of the rhetoric of the war
against terrorism and the legitimacy conferred by that war to stretch the boundaries of
self-defense.

4.4 Advantages of a preemption strategy

The advantages the U. S. use of military force preemptively to counter the threats posed
by hostile nations and groups include the threats posed by terrorist groups with global

reach and rogue states armed with nuclear, chemical or biological weapons are so

228 The USA apparently envisages a series of measures, ranging from invasion to assassination. It has
recently returned to the its pre-1976 policy of CIA assassinations, abandoned many years earlier and now
revived along the lines of the controversial Israel Model.

229 41 ILM (2002) 1478

230 Bothe. (2003). Terrorism and the legality of pre-emptive force. EJIL 14:227 at 230

#1Grey, op.citat p.175
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immediate and potentially destructive that it cannot wait to absorb a first strike before
reacting with armed force?®. A strategy of preemption responds to emerging threats
posed to America and American interests by terrorist networks and hostile states and

minimizes the likelihood of an attack.

Second, A preemptive strategy takes advantage of America’s unrivaled military power
and allows them to protect the national security in a manner and at a time of their own
choosing. So that they should not have to absorb a devastating attack before they strike

back. >3

Third, this proactive policy will be welcomed by allied nations, even if some may
complain publicly about U.S. unilateralism, because the world relies on American power
to deal with these threats, whether from terrorist networks such as Al-Qaeda or

tyrants®,

Fourth, the United States should not be expected to relinquish to another body or nation
its sovereign right to use military power to protect its national security interests. As was
shown in the late stages of the Iraq debate, US cannot count on the U.N. SC to address
imminent threats effectively. Too many different interests are at work in the Security

Council for it to mobilize rapid response in crises or reliably in advance of them. %

From the foregoing advantages of preemption strategy, it is now safe to say that, this
finds support with the answers from the respondents to the interview guide which states;
The use of force against terrorism as expresses in the UN Charter has been superseded.
This implies further, that 31 respondents who make 88.6 percent said SC has

surrendered its responsibility, where as 4 of them who make 11.4 percent said US and its

232 0’ connel,M.E.(2002). The myth of preemptive self-defense. ASIL Task force papers. August,
2002.Washington D.C at p.3
2331 1h;
Ibid
24 Arinello, op.cit at p.9
*|hid at p.10
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allies have created a new legal norm. This leads to a conclusion that the US has usurp
the power and SC responsibilities, as shown in the Table 3, and Figure 3, below.

Table 3: A table showing frequency and percentage of responses on the use of force
against terrorism as expresses in the UN Charter has been superseded

Frequency Percent|Valid Percent Cumulative
Percent
Valid SC has surrendered its 31 88.6 88.6 88.6
responsibility|
US and its allies have 4 114 114 100.0
created new legal norm
Total 35 100.0 100.0
35 -
30 —| |@SC has
25 — surrendered its
20 | | power
15 - —
10 | | | |BUS andits
allies have
5 1 3 created a new
0 . . . . legal norm
. frequency
Figure3:

4.4.1 Risks of preemptive strategy

The following are categorical risks inherent in the new strategy of preemption;

First, the preemptive doctrine invites international chaos. America’s peace and security
have been well served by the U.N. Charter’s provision limiting use of force against other
nations to self-defense against an armed attack. If the U.S. revives the dangerous
doctrine of preemptive war, any nation could then invoke invented threats to justify

aggressive wars, making the world far more unstable and unsafe.?*®

2% O0’connel,op.cit at p.6
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Second,[] Strategies of preemption can backfire by actually encouraging arms
proliferation and creating incentives for nations at odds with the U.S. to seek nuclear,
chemical, or biological weapons in order to deter a potential American attack. The
resulting ripple of proliferation could heighten world instability.?*’

Third,[J A stand-alone U.S. preemption strategy, necessarily relying on intelligence
estimates that inevitably include some measure of uncertainty, can put the U.S. in the
vulnerable position of bearing all of the costs of preemptive military actions-and
potentially being left alone when things go wrong. If the international community
disagrees with a U.S. decision to use force preemptively, other nations will likely be
reluctant to provide support military, diplomatic, peacekeeping, financial, intelligence

when it needs it.

Fourth, the current NSS fails to acknowledge that a preemptive attack could precipitate
the very attacks it seeks to prevent. One danger is the possibility that a rogue state will
use its weapons of mass destruction before it loses them or deliberately gives them to
groups that will use them. A less obvious danger is that terrorists will be able to use the
chaos that accompanies war to buy or steal weapons of mass destruction. Until the
Administration can distinguish justifiable preemption from unlawful aggression in a way
that gains widespread adherence from the partners and friends, it risks seeing its words

used to justify ends it opposes.?®

Following the above discussion, it is crystal clear that there is legal controversy
surrounding wars of anticipation in relation to terrorism. This can be evidenced by the
research finding on the question after a keen analysis. Where as 32 respondents said yes,

while 3 said to some extent as shown below in Table 4, and Figure 4

2| bid
238 |hid
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Table 4: A table showing frequency and percentage of responses on whether there

is legal controversy surrounding wars of anticipation in relation to terrorism.

Percent Valid  Cumulative
Percent]
Percent]
Valid Yes 32 91.4 91.4 91.4
to some 3 8.6 8.6 100.0
extent
Total 35 100.0 100.0
Figure 4:
35 -
30 17
25 11
20 H DyES
57 Eto some
10 1 extent
5 4
0+ . . . .
frequency

4.5 Terrorist attacks after 9/11 and the international response

Since 9/11 there has been a sequence of attacks, some of which has been attributed to
Al-Qaeda. The SC in response to certain of these attacks in Resolution 1368 and 1373,
asserted that acts of terrorism are threat to international peace and security, but it has not
made express reference to Chapter VII in so doing.?*® No has it expressly asserted any
right of self defense with regard to these further terrorist episodes.?*° Its focus on the war
against terrorism has been on peaceful means. Thus in Resolution 1438 the SC
condemned the attacks on the Bali night club and repeated that it regards such acts, like

any act of international terrorism, as a threat to international peace and security. But no

%9 \Wood,M.(2007). The law on the use of force: Current challenges.11 SYBIL.1-14 at p.6
249 | bid
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reference was made to self defense, only to a reinforced determination to combat all
forms of terrorism, in accordance with its responsibilities under the UN Charter.

Resolution 1440 condemning the heinous act of taking hostages in Moscow, Resolution
1465 on a bomb attack in Colombia, and Resolution 1516 on the bomb attacks in
Istanbul, Turkey, followed the same pattern. Resolution 1450 was adopted in response to
the acts of terror in Kenya, this expressly deplored the claim of responsibility by Al-
Qaeda for the acts. But even in this case of terrorist attack explicitly attributed to Al-
Qaeda, no reference was made to self defense. The SC’s general declaration on the issue
of combating terrorism in Resolution 1456 also limited itself to peaceful means with no
mention of self defense.?** This failure to refer to self defense in this context, or to take
the opportunity to reaffirm the right to use force in self defense mentioned on earlier
resolutions seems significant. Hence, this is an indication that the right to use force
against terrorism in past terrorists’ acts remains exceptional, and certainly the SC has not

demonstrated any willingness to assert a wide right of per-emptive self defense.?*?

4.6 US, UK and armed attack on Terrorists after 9/11

Both States thus left uncertain what degree of involvement, if any, by Afghanistan was
necessary to justify the use of force against its territory. Commentators disagree on their
interpretation of the facts and of the significance of the Language of the US and the UK.
Some have argued that there has been a change in the law to widen it to allow self
defense against States harbouring terrorists;**Others say such an act to widen the law
would be impermissible.**Some insists on the facts of the relationship between Al-
Qaeda and the Taliban was sufficiently close to come within the traditional requirements

as set out in the definition of Aggression, even though the US has used the language of

1 Grey,op.cit at p.187

242 Christine.(2004). 2" Edn, International law and use of force. Oxford University Press Inc-New York.at
119

243 Ratner. (2002). lus ad Bellum and lus in Bello after September 11.AJIL 96:906 at 910

24 paust. (2002). Use of armed forces against terrorists in Afghanistan ,Iraq and beyond. I1LJ 35:532 at
540
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harbouring.?*In this particular case the SC had passed repeated resolutions strongly
condemning the continuing use of Afghan territory for the sheltering and training of
terrorists and planning of terrorist acts, deploring the fact that the Taliban continued to
provide a safe haven to Osama bin Laden and demanding that the Taliban regime stop
providing sanctuary and training for international terrorists and their organizations.?*°
Considerable uncertainty thus remains on this long- standing controversy as to the

definition of armed attack.

4.7 The Security Council’s inability to respond to terrorist attacks

Under the Charter system as originally envisaged, collective enforcement action under
Chapter VI1I was to be the main exception to the prohibition on force. States seeking to
rely on that exception in the fight against terrorism were, however, bound to be
disappointed. The main reason for this was obvious. Between 1945 and the late 1980s
the SC failed to use its authority. **’Even though its decision-making procedures had

been applied with considerable flexibility, %

block confrontation paralyzed the
collective security system of Chapter VII during the first four decades of the UN’s
existence. In no instance had the SC qualified a specific act of terrorism let alone
terrorism as such as a threat to, or breach of, the peace in the sense of article 39 UNC; as
a consequence, it did not take any enforcement action against terrorists. The SC’s
paralysis, however, overshadowed another problem: it was by no means clear that, even
if it agreed, the SC would have been entitled to adopt forcible measures against
terrorists. As regards the conditions of SC action, it remained at least doubtful whether
terrorist attacks could have amounted to a threat to, or breach of, the peace in the sense

of Article 39 UNC. Having become used to the SC’s ever broadening approaches during

245 Byers. op.cit atp. 407

245 SC Res.1193,1214,1333

247 Newton,M.A.(2010).Considering reprisals. Duke Journal of Comparative &International law. Vol
20:361 at 363

248 See notably the re-interpretation of Art. 27(3) UNC according to which abstentions by permanent
members did not preclude the adoption of resolutions.
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two sanctions decades, in retrospect one can hardly fail to be amazed by the caution with
249

which commentators approached aticles 39 — 42 UNC in the late 1980s.
Admittedly, the Council’s discretion in interpreting the notion of ‘threat to peace’, of
which SC Resolutions.*’Yet many writers seemed concerned not to make too much of
these precedents. Some even went so far as to read articles 39 — 42 UNC in line with the
inter-state prohibition on force, requiring at least a threat of force in the sense of article
2(4) UNC, which meant that terrorist acts, unless attributed to a state, were outside the
Security Council’s competence. Furthermore, it seemed clear that states, not non-state
actors such as terrorist organizations, were to be the targets of sanctions. Finally, with
respect to sanctions involving the use of force, the relationship between articles 42 and
43 UNC remained uncertain. *** The Charter’s drafters had probably intended to couple
both provisions, envisaging military enforcement action by UN forces in the sense of
Article 43, not by member state forces implementing a Security Council mandate. As is
well known, special agreements were not concluded. According to many, this meant that
the whole system of military enforcement action under Chapter VII remained
‘inoperative’. In any event, commentators writing in the late 1980s were by no means
agreed that the two provisions could be easily uncoupled, thus permitting the use of

force by states implementing a SC mandate.

4.8 The rejection of a right to use anti-terrorist force unilaterally

Security Council enforcement action being effectively unavailable, the legal regime
governing anti-terrorist force crucially depended on the scope of other exceptions
permitting the unilateral use of force. As regards international practice, a number of
incidents among them Israel’s anti-terrorist raids since the 1950s, the South African

incursions into neighbouring ‘frontline’ states during the 1970s and 1980s, or the US’

9 Newton, op.cit at p.364
29 |bid

94



1986 attacks on Libya focused international attention.”* They also helped clarify the
legal parameters of the debate in that responding states invoked different legal
justifications. The following sections address their claims, distinguishing between the
principal argument based on legal principles of self-defence and additional justifications
such as reprisals or hot pursuit. With regard to it 33 respondents who make 94.3 percent
agreed that political responses are applied to curb unconventional violence, and 2 of
them who make 5.7 percent replied None, to mean neither legal principle nor political
response is applied by the international community to unconventional violence of
terrorism. This is presented in the Table 5, and figure 5, below. Hence, it is true that

political response is practiced.

Table 5: A table showing frequency and percentage of responses on whether the
international community applied legal principles or political responses to
terrorism.

Frequency Percent Valid Cumulativ
Percent e Percent]
Valid political responses 33 94.3 94.3 94.3
None 2 5.7 5.7 100.0
Total 35 100.0 100.0
35 -
30 11
25 11 litical
i Opolitica
20 response
15 1] at
1 0 some
10 1 extent
5 H
0 -+= U U U 1
frequency

Figure 5:

252 Tams, op.cit at p.367
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4.8.1 A Narrow Construction of Self-defense

Self defense was the principal ground on which states relied in order to justify their use
of anti-terrorist force. The underlying argument was straightforward, setting out a broad
construction of self defense; states claimed a right to respond to attacks even if these
were not carried out by another state. While these claims were made frequently, they
were never received favourably by the international community. In fact, during the
1970s and 1980s, the international community rejected them almost systematically.?*
To give some examples, Israel’s 1985 raid on the PLO Headquarters outside Tunis was
‘condemned vigorously’ by the SC, which declared it an ‘act of armed aggression ... in
flagrant violation of the UNC’ and urged other states ‘to take measures to dissuade Israel
from resorting to such acts against the sovereignty and territorial integrity of all
States’.®®* Similarly, the US > 1986 raid on targets in Libya, while controversially
discussed by commentators, was roundly rejected by the GA as ‘a violation of the UNC
and of international law’.?*> South Africa’s incursions into neighbouring states, if
anything, met with stiffer resistance.®® In fact, the international reaction both the limited
support and the overwhelming condemnation was at least partly motivated by
ideological divisions for political reasons, the international community was likely to
reject each and every argument put forward by a then-pariah state such as South Africa.
Crucially, however, resolutions such as GA Resolution 41/38 or SC Resolution 573 were
also based on legal principle.?” They applied the restrictive construction of the right of
self-defense prevailing at the time to the particular problem of anti-terrorist force. As far
as the substantive conditions of self-defense are concerned, the restrictive construction
depended on three arguments which, taken together, made self-defense effectively

unavailable as a justification for forcible anti-terrorist measures.

231bid

%4 SC Res. 573 (1985). For earlier condemnations see SC Res. 313 (1972), and SC Res. 508 and 509
(1982).

%5 GA Res. 41/38.

%6 See notably SC Res. 527 (1982), SC Res. 546 (1984), and SC Res. 568 (1985).

7 Tams, op.cit at p.368
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First, self-defense against armed attacks by non-state actors was admitted in principle,

but only under narrow conditions. **°

For an attack to qualify as an ‘ armed attack ’ in
the sense of Article 51 or its customary equivalent , the direct attack by a non-state actor
had to be attributed to another state under rather stringent rules on attribution. The law
on this point was shaped by the ICJ’s judgment in the Nicaragua case, which concerned
the relationship between a state and rebel forces, but came to define the rules on
attribution generally.?®® In that decision, the court drawing on the GA’s definition of
aggression®® accepted that the jus ad bellum could be violated by ‘the sending by or on
behalf of a state of armed bands, groups, irregulars or mercenaries, which carry out acts
of armed force against another state’. Yet for the conduct of irregular forces to be
attributable to a state, that state had to exercise ‘effective control over the military or
paramilitary operations’ in question, whereas logistical or other support was insufficient.
Self defense thus depended on complex, and typically fact-dependent, questions of
attribution, and required responding states to show a substantial involvement of the
territorial state in the very attacks of a terrorist organization against which the response
was directed referred to as ‘effective control’ test. As a consequence, only terrorist
attacks effectively controlled by another state triggered a right of self-defense. By
adopting a restrictive approach to attribution the court effectively restricted self defense
to the inter-state context. This approach seemed in line with an inter-state reading of the
jus ad bellum, took into account the scepticism among UN members against broader
readings of self-defense which would have allowed the abuse of the concept, and for a
while was hardly attacked as a matter of principle. It should be noted however that the
Court’s approach really depended on a re-reading of the text of Article 51 UNC: rather
than accepting that that provision recognized the right of states to use self-defense ‘if an
armed attack occurs. This narrow interpretation could draw on the differences in

wording between Article 2(4) UNC on the one hand ‘any ... use of force” and Article 51

2% |bid

9 As noted by Murphy, that judgment was critically received by many, but ¢ over time ... seems to have
passed into the corpus of accepted jurisprudence, to the point where the United States itself now cites to
the judgment as authority ’

20 'GA Res. 3314 (XXIX) (Art. 3(g)).
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UNC on the other ‘armed attack * . Yet it seemed to imply that states would have to turn
the other cheek, or at least forgo forcible responses, when faced with lesser breaches of
Article 2(4) UNC an apparent implication which remained controversial. With respect to
extraterritorial anti-terrorist violence, the threshold requirement was crucial as attacks by
terrorists were likely although not necessarily to be of lesser intensity than attacks by
organized state military forces, and thus might fail to meet the required threshold.

Finally, under the traditional approach, the right of self-defense was limited by a
‘functional argument’.?®" Article 51 and customary international law entitled states to
‘resort to force only defensively, in the presence of an armed attack and to the extent
necessary to repel it > 282 it was accepted in principle that ‘self-defense was not an open-
ended instrument but only has the aim of repelling armed attacks and provisionally

b

guaranteeing the security of states ’. This functional reading implied requirements of
necessity and proportionality limiting the scope of the right, but also meant that there
had to be a temporal link between the measures of self-defense and the attack against
which they were directed, sometimes referred to as the requirement of immediacy > 263
Unless the ‘accumulation doctrine” was accepted which, by and large, it was not, this
meant that responses against terrorist attacks of an instant character could not easily
qualify as self-defense, as ‘coming after the event and when the harm has already been
inflicted’ , they could not ‘be characterized as a means of protection’. Taken together,
these factors meant that under the traditional understanding dominant in the late 1980s,
states seeking to justify the extraterritorial use of force against terrorists faced almost

insurmountable hurdles.

Finally, the traditional jus ad bellum narrowed to options for states to use force against
terrorist attacks because it tended to view self-defense and Security Council enforcement

%1 See Cannizaro. (2006). Contextualizing proportionality: Jus ad bellum and jus in bello in the Lebanese
War. 88/864 Int’l Rev Red Cross at 782.

262 For similar statements see Bowett. (1972). Reprisals involving recourse to armed force. AJIL 66:1 at 6
2633 similar point is made by Gill.(2006).The temporal dimension of self-defense: Anticipation, Pre-
Emption, Prevention and Immediacy . J Confl ict & Security Law 11 : 361, at 368 — 369.
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action as the only available exceptions to the ban on the use of force. Insofar as states
invoked other grounds, they were likely to be accused of undermining the Charter
regime specifically recognizing two exceptions only. The underlying approach one
might speak of the ‘exclusivity thesis’ flowed naturally from the text and spirit of the
UN Charter. Admittedly, it seemed more difficult to accept in practice. When looking at
forcible conduct relevant in the fight against terrorism, humanitarian interventions to
rescue nationals held captive abroad were the most obvious exception, yet the legality of
such actions remained controversial, and the practice was sometimes explained as an
aspect of self-defense, so as to accommodate the exclusivity thesis.?®* On balance,
however, the exclusivity thesis was a strong factor leading to the progressive exclusion
of traditionally accepted exceptions to the ban on the use of force, and also precluded the

acceptance of new exceptions.

As regards potential new exceptions invoked to justify anti-terrorist measures, South
Africa’s attempt to introduce an expanded doctrine of hot pursuit by land may serve to
illustrate the point. The doctrine, in South Africa’s argument, justified limited breaches
of Article 2(4) UNC, namely incursions into foreign territory as part of an ongoing
pursuit of offenders. Hot pursuit was introduced as a novel justification permitting
responses where reliance on self-defense failed, for instance., for lack of attribution. Yet,
as Christine Gray noted rather benevolently, ¢ this doctrine was not well-received 25 in

8%%¢ in which the Council *

fact it was resoundingly rejected in SC Resolution 56
denounced and rejected racist South Africa’s practice of “hot pursuit” as an attempt to
‘destabilize and terrorize Botswana and other countries’. This denunciation of course
was part of a general condemnation of apartheid South Africa, yet it was based on the
legal principle that the Charter’s exceptions to Article 2(4) UNC were exhaustive. With
respect to formerly accepted exceptions, the doctrine of armed reprisals sometimes

described as ‘forcible self-help’ probably has been the most prominent ‘victim’ of the

264 Cannizaro, op.cit. at 783
hid
26 (19g5),
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exclusivity thesis. Under the pre-Charter rules, the right to take armed reprisals had been
part of the regular rules on countermeasures accepted in principle, subject to the
requirements of necessity and proportionality, and to be distinguished from self-defense
by its character as an enforcement measure aimed at inducing compliance with

international law.®’

Not requiring an ‘armed attack’ and not limited to defensive
reactions, the concept of armed reprisal of course would have been a convenient tool in
the fight against terrorism; it might have justified forcible responses to the use of force
below the threshold of an armed attack, where the threat was no longer immediate, or
where the real purpose of the response was to deter future attacks, or even to punish
offenders. Convenient as it was, the doctrine plainly could not be squared with the
Charter’s comprehensive ban on force, and was denounced ‘on every possible occasion’.
Actual instances of state practice®®® were condemned from the 1960s onwards, important
documents such as the Friendly Relations Declaration or the Helsinki Final Act almost
inevitably contained generalized exclusionary clauses, such as, obliging states ‘to refrain
from acts of reprisal involving the use of force’. It does not come as a surprise that
states, even when they took anti-terrorist measures the real aim of which was to retaliate
hardly ever portrayed their conduct as an ‘armed reprisal’, but instead self defense, even

where the facts seemed less plausible.?*®

The above arguments find support with the responses from the respondents, on whether
the threat of international terrorism led to fundamental re-evaluation of international law
in contemporary world affairs. 29 respondents who make 82.9 percent said yes, while 6
of them who make 17.1 percent said somehow. The logical interpretation on these
findings leads to a conclusion that terrorism has led to re-evaluation of international law

in contemporary world affairs as shown below by Table 6, and figure 6.

27 EJIL 20 (2009), at 359
268 Tams, op.cit at p.368
29 1bid
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Table 6: A table showing frequency and percentage of responses on whether

terrorism has led to re-evaluation of international law in contemporary world

affairs.
Frequency Percent Valid| Cumulati
v
Percent
e Percent|
Valid Yes 29 82.9 82.9 82.9
some how 6 17.1 17.1 100.0
Total 35 100.0 100.0
30
25 11
20 11
15 1 OYes
10 H B somehow
0 -+ T T T 1
. frequency
Figure 6:

4.8 The Robust Interpretation Affirmed

As regards the scope of the prohibition, even though the traditional regime has come
under strain, the comprehensive ban on force has not been seriously questioned.
Admittedly, in heated exchanges both within and outside the anti-terrorism context,
some commentators have rehearsed old arguments about the allegedly limited scope of
the prohibition, while others notably in the US have suggested the Charter system had
become obsolete.’”® But these claims have been few and far between, and the argument
underlying them has met with the very limited amount of attention that it deserved. As
under the old law, the contemporary jus ad bellum of course is capable of distinguishing
between grave and minor infractions of the prohibition against force. International
lawyers however seem as unwilling as before to read into Article 2(4) UNC any de

minimis exception. Instead, the robust interpretation continues to enjoy the support of

270 bid at p.374
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the large majority of states and commentators. An opportunity that has been used by the
big powers in the contemporary world to extend their use of force against terrorism."*

The above argument finds support with the research findings as analyzed, where as 8
respondent who make 22.9 percent said No, 27 of them who make 77.1 percent said
sometimes, to the interview guide question which asked whether the dominant states in
the contemporary world order are exempted from accountability for extended use of

force against terrorism.
Below is the table and figure that display the results.

Table 7: A table displaying frequency and percentage of response of the findings,
on whether the dominant states in the contemporary world order are exempted

from accountability for extended use of force against terrorism.

frequency percent valid Cumula
tive
Percent
Percent
Valid No 8 22.9 229 22.9
sometimes| 27 77.1 77.1] 100.0
Total 35 100.0 100.0
30 -
25 A
20 A
15 - ONo
10 4 B sometimes
frequency

Figure 7:

2 1bid
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4.9 Policy Challenges and Responses

By ordering all UN member states to take legislative and executive measures to combat
terrorism at home and abroad, the SC has made the fight against terrorism a global one.
Although this approach should be applauded and is the only approach that has the

potential to deal with a global threat effectively, five important problems persist.?2

First, although a declaratory consensus exists on the importance of outlawing terrorist
activities, states continue to have widely divergent views on the exact nature of these
threats. The United States has designated seven nations as “state sponsors of terrorism”
Cuba, Iran, Iraq, Libya, North Korea, Syria, and Sudan, but not all UN members agree
with this assessment. The United States should take the lead in forging a consensus on
the nature of the terrorist threat. Sustained attention to the concerns of other states,
consultation with other governments, and genuine efforts to come to a multilateral
understanding of the magnitude of the threat terrorism poses to international stability
will help convince other states that the US is concerned not only about its own national

interests but also about the international community as a whole.

The second problem deals with identifying who will have the authority to determine
whether Resolution 1373 is being violated and who will have the authority to decide on
policy responses to noncompliance. The US and Russia have been the most outspoken in
stating that the Security Council does not have an exclusive right to determine policy on
this issue. Washington and Moscow have argued that they can unilaterally decide
whether other states are complying with Resolution 1373, and the two powers have
argued that a unilateral determination of noncompliance would allow them to exercise
their right to self-defense. Unilateral responses to noncompliance with SC resolutions,
however, can set dangerous precedents: they can lead to abuse and can provoke serious
rifts among SC members. In that sense, the contentious SC debate over Irag®”® could be a

forerunner of other debates as the campaign against terrorism unfolds. This multiplies

22 Oudraat, op.cit at p.171
2 in early 2003
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confusion as the US tries to impart new legal norm which outlast the power of the SC
with respect to international peace and security.

Therefore, the findings from respondents on whether the UNC contain provisions to
accommodate the changing norms and technological developments to curb terrorism,
had the following results; 25 respondents who make 71.4 percent said No, 10 of them
who makes 28.6 percent said somehow, hence most of the respondents agreed that that
the UN Charter does not contain provisions that accommodate the changing norms and
technological developments to curb terrorism. Below is the table and figure displaying

the results.

Table 8: A table showing frequency and percentage of responses on whether the
UN Charter contains provisions to accommodate the changing norms and

technological developments to curb terrorism.

Frequency Valid Cumulative
Percent
Percent
Valid No 25 714 714 714
some how| 10 28.6 28.6 100.0
Total 35 100.0 100.0
29
20
15
ONo
10 Esomehow
3
0 1 I 1 1

Figure 8: frequency
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CHAPTER FIVE
CONCLUSION AND RECOMMENDATIONS
5.0 Conclusion

The preceding discussion suggests that the law governing anti-terrorist force is in a
process of change. This process may be looked at from different angles. The growing
international consensus against terrorism has entailed far-reaching legal consequences.
International rules requiring state cooperation or active state conduct against terrorism
have multiplied. More important, at least for present purposes, is the militarization of the
fight against terrorism. International law now accepts that the fight against terror may
require the use of extraterritorial force certainly within the multilateral context, but
possibly also outside it. To return to a point made earlier, a Hague Lecture on
‘Terrorisme et droit international’ today would have to devote more than five pages to

the problem of forcible measures. 2"

As regards the jus ad bellum, developments during the last two decades indicate that the
law is capable of adaptation. The growing consensus against terrorism has put pressure
on the traditionally restrictive regime. This pressure has affected the interpretation of
exceptions to the ban on force. These are increasingly construed broadly, so as to take
account of the denunciation of terror. The broad construction can be easily
accommodated within the United Nations system of collective security. With respect to
unilateral force, it requires a far more difficult adjustment of the traditional rules, and is

proving much more controversial. Yet the process of adjustment seems well under way.

The consequences, and implications, of the new, flexible approach are readily apparent.
By recognizing a broad construction of the exception, the international community, in a

specific field of international relations, increasingly seems to free states from constraints

2% Pierre Klein’s 2006 Hague course ( ¢ Le droit international a 1 > épreuve du terrorisme * , 321 Recueil

des Cours (2006) 287) questions relating to cross-border force occupy roughly one third of the written
version.
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imposed by the ban on force. In that respect, developments in the law governing anti-
terrorist force fit in well with a new willingness to accept or at least consider justifiable
the use of force where it serves a legitimate cause, notably borne out by renewed debates
about the legality of humanitarian interventions. This new Flexibility of course comes at
a price: the broadly construed exceptions to the ban on force can be abused, a risk which
iIs much increased by the worrying tendency to extend self defense in time or even to
accept ‘retaliatory self-defense’. Yet the preceding discussion also suggests that during
the last two decades the international community has been prepared to take that risk.
Readjustments of the jus ad bellum are not deduced from some legal principle, but borne
out by the actual practice of states, which at least during the last two decades has
recognized the right of states to use anti-terrorist force if this served to avert threats and
no other means seemed available. Whether this flexible approach persists will depend

not least on the prudence of states in making use of their ‘re-appropriated’ right.

If the jus ad bellum has evolved during the last 20 years, then it is likely to evolve
further over time. If it is accepted that some aspects of the rules on anti-terrorist force
are in a process of readjustment, then they may even require some further development,

either confirming recent trends or reversing them.

However, on one level the answer is clear, many aspects of the jus ad bellum are flexible
enough to accommodate change and indeed may have accommodated it already. It is
submitted that the Charter does not preclude the recognition of a right to use self-defense
against states harbouring terrorists, if that is required to avert an imminent armed attack.
By the same token, the Charter does not rule out the ‘accumulation doctrine’, although
that doctrine presents grave risks. In fact, the Charter may even tolerate the trend
towards retaliatory defense, even though one might hope that states abusing the self-
defense concept for non-defensive purpose would be more open about their real
intentions. In short, if the international community agrees on the broader reading of
Article 51 UNC emerging during the last two decades, then that reinterpretation will

become accepted over time.
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Conversely, the right of states to enforce anti-terrorist rules would be subject to rather
strict conditions; for example, it could require the responding state to provide evidence
of the territorial state’s failure to act thus taking up considerations of necessity and
complementarity, and to respond only against individuals or organizations included on
an internationally-agreed ‘ black list > .The new regime of extraterritorial enforcement
jurisdiction over terrorists would be based on the conviction that the fight against
terrorism requires a military component, but it would channel military measures into a
regime of enforcement jurisdiction established in the interest of the international
community. As such, it would recognize that forcible measures against terrorists in
recent years have typically been based on the logic of enforcement, not defense. Unlike
other possible scenarios, a regime of extraterritorial jurisdiction would address terrorists
directly just as Article 110 of the Law of the Sea Convention (LOSC) addresses pirate
ships directly rather than indirectly applying the inter-state rules on force to them.

Evidently, the prospects for such an enforcement regime are rather slim. It presupposes a
willingness of states to accept a far-reaching exception to present day rules governing

enforcement jurisdiction. Still, the possibility should not be completely ruled out.

5.1 Recommendations

It is recommended to call for the international community to establish and codify a
comprehensive international legal framework to address terrorism and put in place
adequate international criminal law infrastructure to address massive crimes against

humanity or acts of war, particularly by non-State actors.

Furthermore, it is recommended that, there should be in place sufficient legal
mechanisms for regulating, monitoring, prosecuting and punishing non-state actors and
the presence of international policing capacities and adequate cooperative arrangements
to undertake intelligence gathering and crime prevention at the international or

multilateral level.
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Similarly, the UNSC should be pro-active in dealing with any State, that shall deem to
have abandoned any lip-service to the idea that it is illegal forcibly to intervene to

overthrow a government in absence of its authorization.

Additionally, It is recommended that free trade should be encouraged as a tool in
combating terrorism. This will help also the globalization of the States that has been
confronted by much resistance among the populace in the region, particularly which
accuse globalization of being a western product that has to be rejected. However, it
should be known that globalization already took place and that there is no way out
except to be part of this game. Hence, it is better to be inside setting the rules of
international trade than outside and forced to play by them. Due to the increased
involvement of the World Trade Organization (WTO), Multinational Corporation,
international aid agencies, non governmental organizations, and foreign investors
focusing on the development of non-oil industries through a process of market
diversification and stabilization will improve the situation on states vulnerable to
terrorism, thus rooting out all sources of terrorism®”®. Consequently, the frequency of

terrorist attacks will be eliminated or at least lessened.

On the other hand, there should be de-militarization of the fight against terrorism and of
a return to the criminal law strategy. This would presuppose further progress in the move
towards a criminalization of terrorism and the establishment of a much more effective
system of international cooperation. As part of an ever stronger international policy
against terrorism’, states would need to accept whether in international conventions or
through Security Council legislation, a broader range of obligations relating to the
treatment of terrorists and terrorist organizations. If existing treaties are to serve as a
model, the future multilateral regime is likely to include enhanced duties to criminalize
and prosecute terrorist activities, arrangements for cooperation in criminal matters, as

well as in the fight against financiers of terrorism; in addition, one might hope that it

275 Fandl,K.J. (2007). Critical essay,terrorism, development and trade: Winning the war on terror without
war. 19 Am. U. Int’l L. Review at 159
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also includes safeguards protecting individual rights of terror suspects. As a residual
option, the international community might also establish international judicial bodies
competent to prosecute terrorist activities may be eventually even a ‘terrorism chamber’
of the International Criminal Court. Just as it has done with respect to other international
tribunals, the Security Council would be well-placed to assume the role of an
enforcement agent, for example, by requiring states to hand over terror suspects, failing

which they might face sanctions.

On top of that, the international community should be capable of maintaining a strong
stance against terrorism, and then there will be no reason to expect that the jus ad bellum
should be immune from further change, hence maintaining consistence in approaches

towards use of force against terrorism.

The FATF Special Recommendation, among others, it includes the control of alternative
remittance systems, the strengthening of originator information requirements for wire
transfers, Controls to prevent the misuse of non-profit organizations; and, Controls over
physical cross-border movement of cash. Because the FATF recommendations are
ultimately reflected in national legislation and regulations, they influence international

banking practices and affect every country.

The FATF and the FATF style regional bodies conduct evaluations of their members.
The materials used for those assessments provide an excellent internal checklist for
compliance not only with the provisions of the Financing Convention but also the
relevant United Nations Security Council resolutions and can be accessed at the FATF
web site, >’°A Methodology developed with the International Monetary Fund and the
World Bank, and used by those organizations for evaluations, is provided. It is a 92-page
document with hundreds of questions designated as “essential criteria” or as “additional

considerations”, organized according to the pertinent Recommendation. Moreover, an

276 \\ww. fatf-gafi.org. last visited on 3 March,2011
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explanatory,”’” The International Monetary Fund and the UNODC have also developed
Model Legislation on Money Laundering and the Financing of Terrorism, December
2005, 2"therefore these recommendations should be adopted at all levels from National
Legislations, Regional and International level so as to check and control terrorist power

to get access to money for their activities.

Further, that, the Security Council’s leading powers should not dodge discussion of this
issue but rather recognize that, when noncompliance with Resolution 1373 leads to
imminent and direct security threats, individual states always retain the right to self-
defense. If not faced with imminent and direct threats, however, states have an
obligation to develop collective responses. The Security Council should define minimum
standards for all states to comply with Resolution 1373 and develop guidelines on how
to respond when states do not comply. A state’s behavior below the minimum standard
should trigger punitive measures such as political, economic, and even military
sanctions, whereas performance above and beyond minimum international standards
should reap rewards. For example, states that demonstrate a willingness to build up their
counterterrorism capacities and cooperate with international authorities could get
preferential treatment when applying for international loans. To avoid suspicion that
punitive measures and rewards would be controlled by the political agenda of any one

state presumably the US the SC should decide on these matters collectively.?”

Furthermore, the United States should take the lead in defining criteria for the use of
force in self-defense against terrorists and state sponsors of terrorism and engage the
members of the SC in collectively addressing this issue. Defining such criteria will
require resolving when terrorist acts are the equivalent of armed attacks, what defines an
imminent attack, and whether threats of imminent attack always justify a military

response. The United States must tread carefully in handling this issue. Weakening the

277145 page, Handbook is provided for countries and assessors using the Methodology
278 \www.imolin.org last visited 11" April,2011.
2% Qudraat, op.cit at p.174
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existing norm on the prohibition of the use of force could yield widespread regional and

international instabilities and thus prove contrary to Washington’s long-term interests.

Ultimately, if the United States and the other Security Council members are serious
about their determination to fight terrorism, they must provide states with the resources
needed for them to implement the counterterrorism measures expected of them. Beyond
providing technical assistance, the Security Council should also push to establish a UN
mechanism that can help finance counterterrorism programs in states that have problems
monitoring and enforcing the provisions of Resolution 1373. Members should therefore
consider transforming the Counter-Terrorism Committee into a Counter-Terrorism
Organization an independent UN agency designed to address these technical and
implementation issues and with the responsibility to review and monitor the

effectiveness of these measures.

Lastly, SC resolutions and FATF Special Recommendations also deal with a number of
non criminal standards, including the freezing of terrorist funds. All of these standards
need to be taken into account in drafting legislation to deal with any aspect of combating
the financing of terrorism, as the standards and obligations are highly interrelated. Also,
a broad formulation of the reporting duty is necessary because a financial professional
may fairly be expected to identify transactions with no apparent legitimate rationale
consistent with the client’s business profile, but cannot be expected to determine what

kind of illegitimate activity may lie behind such transactions.
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APPENDIX I

INTERVIEW SCHEDULE FOR RESPONDENTS

Dear,

Respondent:

Re: Request for responding to interview schedule.

Reference is made to the above heading. I am a student of Mzumbe University
pursuing LL.M in International Law. The successful completion of the programme

requires the student to undertake a research study.

To that end, am currently undertaking a study on: An assessment of the Law on

the use of force under the UN Charter in curbing terrorism.
As such | have prepared interview schedule in a bid to execute the study.
I therefore request your assistance in accomplishing this task.

I thank you in advance for your favourable response to my request.

Yours truly,
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Charles Marwa,

Mzumbe University.

Mobile: 0712119662

E-mail: charmarwa@agmail.com.

This interview schedule is seeking to assess the law on the use of force under the UN

Charter in curbing terrorism.

A: PERSONAL PARTICULARS.

B. QUESTIONS:
1. Does the UN Charter provide for the use of force in Curbing Terrorism?

(@) Yes (b) No (c) Impliedly
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2. The modern International Law approaches towards the use of force against Terrorism
IS governed by:

(@) Theories  (b) Legal principles (c) unilateral force backed with mass support

3. The use of force against terrorism as expressed in the UN Charter has been
superseded. This implies:

(@) Security Council has surrendered its responsibility  (b) General Assembly has
surrendered its responsibility (c)US and its allies have created a new legal norm

4. Does the UN Charter have provision s to accommodate the changing norms and

technological developments to curb terrorism?
(@) Yes (b) No (c) some how

5. Has the International community applied legal principles or political responses to

unconventional violence of terrorism?

(@) Legal Principles  (b) Political responses  (c) None

6. Is there legal Controversy surrounding wars of anticipation in relation to terrorism?

(@No  (b) Yes (c) to some extent
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7. The dominant States in the contemporary World order are exempted from
accountability for extended use of force against terrorism under the UN Charter.

(@) Yes (b) No (c) some times

8. Has the threat if International terrorism led to fundamental re-evaluation of

International Law in contemporary world affair.

(@) Yes (b) No (c) some how

End of interview schedule.

Thank you for taking time to respond to the questions.
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