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ABSTRACT

This study aimed at determining how Commercial Bardnforce Mortgages in
circumstances influenced by undue influence. Tleeach was conducted in CRDB
Bank Plc and NMB Bank Plc situated in Arusha cikie problem that prompted this
study was a concern that with all favourable dgwelent of the law, the manner in
which informed consent is obtained is not showrstdad, practice shows that men
mortgage matrimonial homes in exclusion of thewous®e(s), or they unduly influence
them to give consent. The study employed the sureegarch design whereby a sample
of 30 respondents was selected through systematicparposive sampling technique
from a fairly limited study area. The study usedhbiaterviews and documentary review
to collect primary and secondary data respectiv@gcondary data was collected from
unreported cases, dissertations and thesis relatdte study. The data collected was

presented and analyzed qualitatively and inferemeaze drawn.

The findings indicate that wives out of love, trasid confidence are alleviated to reach
agreements which defeat their rights of occupandihé matrimonial home. In addition,
husbands knowingly unduly influence wives to the wé§ a matrimonial home as a
security. Moreover, banks should take reasonaldpssto ensure that the spouses
understood what they were doing while entering anfmroposed transaction and that the
consent to do so was informed and genuine. Furthey, should conduct an inquiry on

the mortgaged property and the persons interestadtetproperty.

In the light of the above findings, it is recommeddhat awareness should be raised to
the public at large on registration of interestspartunity to nominate a legal advisor
and seek independent legal advice should be endeweither, commercial banks should
be mobilized to institute strict policies that walhable both spouses to participate in the
process of obtaining financial loan when one wdotsise a matrimonial home as a

mortgage to secure the loan

Xi
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CHAPTER ONE
INTRODUCTION AND BACKGROUND TO THE STUDY
1.1 Introduction

Commercial banks play an important role in econod&eelopment of the people, and
foster economic growth of the country through thetermediation role and financial
services that they provide to the community andondt The credit facilities that they
offer facilitate the exploration and expansion @bductive investment avenues by

individuals and institutional investofs.

Commercial banks and financial institutions amohgirt important activities is the
advancement of credit facility to the publ@uring lending the bank accepts property as
collateral to the credit advanced, the same maynbeable or immovable properly.
Among the securities preferred by these banks istgage where land is used as
security. The reason basically being on the corerer@ they obtain against other forms
of security, for instance, appreciates in valuerdiuae. Hence, can be relied upon in
case of market forces that make asset valuesdute®

! As in the case ohida Kyenkungu v John Kyenkungu and 2 OthersCivil Case No. 57 of 2001, High
Court of Tanzania, Dar-es-salaam Registry, (Unregpdrwhere Muro J stated that banks are the major
stimulant of the national economy and thereforgreht public interest.

2. Kaaya & D. Pastory, (2013§redit risk and Commercial Banks Performance in Tarzania, Vol 4,

No. 16

% See S.24 (1) (b) of the Banking and Financialituisons Act, No.5 of 2006. It is through lendirigat
banks and financial institutions get profits. Howgva bank as a lender of other people’s moneawgets

to be assured that the borrower will be able totbsemoney to the advantage and as such the bariswe
able to repay the same together with interest esedgat the agreed time.

“S. R. Myneni, (2008),.aw of Banking,1%edn,S.P.Gogiah.u.f) p. 21, such securities maydte, gtocks
and shares. Refer also to C.S. Binamungu &.G.S.ilNgw (2006) Regulation of Banking Business in
Tanzania at p. 79 where he states that "in Tanzania asealrity (landed property) is usually preferred
which is mortgage. He states further at p. 82, thate are other forms of mortgages like customary
mortgage, informal mortgage but in Tanzania ihis tegistered mortgage that predominates." Als&see
113 of the Land Amendment Act, No.2 of 2004 "whallows the occupier of the land under a right of
occupancy and leases to create a mortgage."

°C. Sanga, (2004),and Sector as an Impediment to mortgage lending iTanzania, 3rd FIG Regional
Conference Jakarta, Indonesia at P. 2. See alsgaTWhR & Mramba S..J, (2008lanual of Land Law

& Conveyancing in Tanzania, Dar-es-salaam. P.260 where they state that leratsapt lands which
have adequate and stable value which are easligakke.

1



In Tanzania, before mortgage is accepted as sgchabhks make sure that the borrower
has good title to the property of which, in casehaf research problem, will require the
consideration of the type of interest the borrohas in the propertyGenerally, credits
advanced on the security of land are acceptedgisteeed and unregistered titlet.is
common especially on land owned by spouses to tiirad the land is registered in
husband’s name. In this typical situation wheredésificate bears the husband’s name
it is easier for him to obtain loan basing on ttité so long as he obtains his spousal
consent as the law requiré$he same applies where the land property is aimartial
home, the spouse or spouses residing in that nmatrah home must sign any

document/form used in applying such a mortghge.

The number of recent cases show that out of cadftiie husbands whom their desire is
to finance their business8s take loan facility form the commercial banks wgsin

matrimonial homes as security; hence, defeatinggbanthe process of enforcement of
mortgages when default occurs due to the lovet &md confidence reposed by wives to
husbands. It is therefore the aim of the researichexamine on how commercial banks

enforce mortgages obtained under circumstancegeimfled by undue influence as the

® That is why in any transfer of land, there are patsory steps to be complied with by the purchaser
mortgagee to ensure himself that the mortgagorahlegal title and the land is free from encumbrance
including whether the property is a matrimonialgedy. In the case dfakaria Barie Bura v. Theresia
Maria John Mubiru [1995] T.L.R 211, the husband obtained the titedl bearing solely his name by
deceit and for the purpose of depriving the wissfrondent) of her rights in the suit premises.ds Wweld
that "the certificate of title jointly owned by thaisband and wife. When one wants or disposes auch
property has to obtain informed consent from thent

" See S. 113(4) of the Land Amendment Act, No.2@d4 where the law requires any mortgage to be
registered in order to take effect. in case of gage of unregistered land it can take effect ortignvthe
transaction is registered in the appropriate repgiste. Register of Documents. See also Tenga &.R
Mramba S.J (2008yianual of Land Law & Conveyancing in Tanzania, Dar-es-salaam. P.260 where
he states that failure to register renders thegagede helpless in case of default by the mortgagor.

8As provided under S.59 (1) of the Law of Marriaget fCap 29 R.E.2002]

° See S.114(1)(a)(B) of the Land Amendment Act, Naf.2004. for the banks safety, S.114(2) of the
Land Amendment Act, No.2 of 2004 provides thatshgll be the responsibility of a mortgagee to take
reasonable steps to ascertain whether the appfmaatmortgage has a spouse/spouses.”

19 See the case dfanzania Investment Bank & Eric Auction Mart & Cour t Broker v. M/S llabila
Industries Ltd, John Momose Cheyo, Ngula Vitalis Ckeyo & Mrs. Elizabeth Ngeleja Cheyo
Commercial Case No. 27 of 2002, HC- Commercial §on, DSM Registry, (Unreported). where the
wife consented to the matrimonial home to be used eomfort factor and not the security to sechee t
loan as mislead by her husband.

2



banks and financial institutions are obliged tomtein stability, safety and soundness of
financial system so as to reduce the risk of loghé depositors:

1.2 Background to the research problem

Commercial Banks among other activities deal wetiding money to the public so as to
earn profit. Among the securities needed by thé&&amnlanded property (mortgadedf
which in most cases they prefer registered propériyinancial institutions and bariks
when lending money to financial seekers, accegatavhls given by the borrowers or
guarantorS’supported at times by spousal consénSpouse consent is basically
demanded by the banks to rebut the defence normatlforward by the borrowers after

default that the mortgaged property is a matrimidmiene’’

During colonial period, the land titles were thepplar securities demanded by the
banks and because of this requirement most of tHeaf farmers could not provide the

security, since they did not own title deeds in tbem of certificate of Right of

! See S.5 of the Banking and Financial Institutiar, Nlo.5 of 2006

“Mortgage has been stated to mean "an arrangementiting between a borrower (mortgagor) and
lender (mortgagee that is a bank) to secure aicexten in money or money’s worth by giving an iet&r

in a certain real property on promise to pay theussd money and interest in a specified periodnoét
and in case of default the lender to resort toptiogperty offered as security." Refer to BinamungLg.&
.Ngwilimi, G.S, (2006)Regulation of Banking Business in Tanzaniat p.85

¥%c.s. Binamungu and. G.S. Ngwilimi, (200&egulation of Banking Business in Tanzaniat p. 79
where he states that in Tanzania a real secuatyd@d property) is usually preferred to red whigh i
mortgage, he states further at p. 82, that thezeotlter forms of mortgages like customary mortgage,
informal mortgage but in Tanzania it is the registemortgage that predominate. Also in a manual by
Tenga W.R and Mramba S.J, (200Band law and Conveyance in Tanzaniat p. 256 it is stated "that
among the security that qualify as good securitytgage is one of them."

1 Under S.3 of the Bank of Tanzania Act, 2006 ahd Banking and financial Institution Act, 2006,the
term Bank has been defined "as an entity that gaged in the banking business whereas financial
institution has been defined to mean an entityt ih@&ngaged in the business of banking ,but liantte
size, locations served ,or permitted activitiespasscribed by the bank or required by the terms and
conditions of its license."

1%C.S.Binamungu &G.S.Ngwilimi,(20063egulation of Banking Business in Tanzaniat p. 93

®Refer the case dflaria Goreth katura Mutarubukwa v.NBC, Innocent Cha cha Magoti Nshoya and
Leonce Benedict Mutarubukwg Land Case no.28 of 2004,HC Land Division at DSkigported) in
the named case the mortgage transaction was dedfesadid on account that the consent of the witessw
not obtained by the bank.

7C.S. Binamungu & G.S. Ngwilimi, (200®egulation of Banking Business in Tanzaniat p. 93

3



Occupancy and not even in the form of Letters def The adopted English mortgage
arrangements’ principles were not changed befodegandence nor were they even
after Arusha declaration when the banks were naliged'® Since 1985, the
government has been reorienting and reforming tloeeaseconomic policy framework
towards the expansion role of private sectors éngtonomic development process. Due
to various reforms in the financial and economict@e Tanzania established its own
central bank [hereinafter referred to as Bank afZBaia (BOT) (Cap 197 R: E, 200%].
The Banking and Financial Institution Act no.12/19¢cap 342 R:E, 2002] was enacted
so as to modernise the regulatory framework fonenac development and to provide a
room for participation of private banks in the baagksector so as to enhance efficiency

and competition.

These Banking and Financial institutions among rothetivities, deal with lending
money to the public so as to earn profit. Among gbeurities needed by the banks is
landed property (mortgag€)of which in most cases they prefer registered gntyp
(mortgageY* In such situations there are instances where thtlug landed property is
registered in the name of either one of the spoukesther spouse has some beneficial
interests in that land which are not seen physicalhereby the interest of the

researcher is to examine on how these banking amahdal institutions enforce

8 Binamungu, C.S. (1996)Land as Collateral for Loans in Tanzania: Some Comlications”, in
Journal of Management Developmevibl. 8 Issue No. 1 April 1996, pp. 71-84

Binamungu C.S and Majamba H.I, (199@)e legal aspects of securities in the provision afedit: A
case study of the Co-operative and Rural Developfank (CRDB)-Dar-es-Salaam, "LLB Compulsory
Research Paper, University of Dar-es-Salaam.

“Act, No. 4 of 2006 which originated from Act, N& bf 1965

“!Now Act, No. 6 of 2006

“Mortgage has been stated to mean an arrangemenitiimy between a borrower (mortgagor) and lender
(mortgagee that is a bank) to secure a certainisumoney or money’s worth by giving an interestain
certain real property on promise to pay the secoredey and interest in a specified period of tiamg] in
case of default the lender to resort to the prgpeftered as security. Refer to Binamungu, C.S.&
.Ngwilimi, G.S. (2006)Regulation of Banking Business in Tanzaniaat p.85.

“Binamungu C.S and. Ngwilimi G.S,(2006egulation of Banking Business in Tanzaniaat p. 79
where he states that in Tanzania a real secuatyd@d property)is usually preferred to red which is
mortgage, he states further at p. 82, that thezeotlter forms of mortgages like customary mortgage,
informal mortgage but in Tanzania it is the registemortgage that predominate. Also in a manual by
Tenga W.R and Mramba S.J, (200Band law and Conveyance in Tanzaniaat p. 256 it is stated that
among the security that qualify as good securitytgage is one of them.
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mortgages in the circumstance where one of thesgpmanipulates the consent of the
other, especially the one whose interests areaest physically.

In early 1990's a matrimonial home which was naitgexrted by caveat entitled a
mortgagee (commercial bank) to sell it in case effadIt but not evicting the innocent
spouse as seen in the caseHafdija Mnene v. Ally Maberi Mbaga and the National

Bank of Commerééwhere Lugakingira, J (as he then was) was of i that;

"A bare interest in an estate would not operateptevent its
alienation  where registered land is involved.idttherefore
incorrect to think that the mere existence of §159s sufficient
to prevent an estate from being sold or mortgaged.”

so, for the commercial bank (mortgagee) to enfarceortgage of a matrimonial home,

inquiry must be carried out to secure consent @fthouse.

With time, there has been a huge flow of casespoyses trying to avoid mortgage
transactions based on matrimonial home on the gradrfailure by the banks to seek
their consent. For example, iMagdalena Baruti v. New Century Construction Co.
Limited, N.B.&° the applicant (director of the company), secarspondent (managing

director) and the third person who was also a threaf the company took an overdraft
for the projects of the company they owned by nmagigg the matrimonial home at

Block D Isamilo in Mwanza. The company defaultdts aipplicant argued that she did
not consent to the mortgaging of their house, sstyuge that the signature on the
application for the loan was forged. This can betaborated by the fact that she
consented as the director of the company, withakihg into consideration her rights of
occupancy in the matrimonial home in case of deféddsanche, J. observed that;

"The applicant has nothing to complain in the nattd

anything, she is trifling with the matter. It mag possible that
she has been sent to trifle in the matter. Theemn by the clear
evidence that the person who pledged the houseskiitat he

ACivil Appeal, No. 40 of 1995, High Court of TanzanMwanza Registry, (unreported).
%5 Civil Case, No.54 of 1996, High Court of Tanzamiayanza Registry, (Unreported).
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has no case against N.B.C. For truly, he took treney and
truly pledged the house."

Similarly, in the case oAida Kyenkungu v. John Kyenkungu & 2 Oth2rhe applicant
jointly with the first respondent as husband andevacquired properties situated on
plots No. 479 Kawe and No. 273 Block 'A' Mikocheiihe two spouses agreed to
register the said properties in the name of thersdevife (Ashura Washokera) as the
registered owner of the property situated in Mikadhand the other property situated at
Kawe was registered in the name of the first redpaoh The applicant contended that
being unaware, the first respondent and his seeofedcolluded and deposited to the
third respondent the title deeds regarding the fivaperties as security for a loan which
they obtained. It can be seen that wives out o, lnust and confidence are alleviated to
reach agreements which defeat their rights of caeap in the matrimonial homes
especially when default occurs. Justice Muro wahefview that;

"No courts should be used as avenues of convenighose duty
is to render support to family schemes carefulljlotad to
frustrate the noble duties of banks

However, there are situations where husbands usie power in making financial
decisions to manipulate the consent of the wife tfe purpose of obtaining loan,
thereafter complications arise in the enforcementgss where default occurs. For
example in the case Gdfanzania Investment Bank & Another v. M/S llabidustries
Ltd, John Momose Cheyo and Ngula Vitalis Cheyo Mnsl Elizabeth Ngeleja Che$fo
where the objector consented to a mortgage of aimaatial home claiming that her
husband informed her that the first respondent egdteir house on plot No. 1472
Msasani Pennisular, Dar-es-salaam as a comfodrfacid not a primary security. The
court held that:

"Where a spouse consents to the mortgaging of aimmatial
house, she waived the benefits of protection udet8 (1) (e)

%6 Civil Case No0.57 of 2001, High Court of Tanzarmar-es-salaam Registry, (Unreported).
2 Commercial Case No.27 of 2002, HC-Commercial DivisDar-es-salaam Registry, (Unreported).
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of the Civil Procedure Cod® and S.59 (1) of the Law of

Marriage Act®™

Before the enactment of the Land Act of 1999, nagyggtransaction had been regulated
by a number of legislations. But that legislatiom ¢hot outline the mechanism of
processing loans under mortgage in an open andodieti manner’ The same
legislation did not provide for mortgage of matrimed property to the specificity. The
enacted Land Act of 1999 introduced the conceptnafrimonial mortgage including
customary mortgage provided that the same has dssmted by a spouse living in that
matrimonial homé&*However, among the provisions that raised conaetthat Act was
on the requirement of genuine spousal consent whittong other things, necessitated

the amendment of 2004.

Section 114 of the Land (Amendment) Act, no.2 dd2@rovides the conditions for the
creation of matrimonial mortgage that the samel dlehalid only if the other spouse
signifies his consent to the mortgage by signirggdbcuments or any forms used in the
application of such mortgage. This section 114(2% Ibeen repealed by s.8 of the
Mortgage Financing (Special Provisions) Act of 2@38requiring additional safeguards
for spouses in the mortgage context in that now the responsibility of the mortgagor

to disclose that he has spouse or not of whichrailo do so is a criminal offence.
Furthermore, S.141(Hprovides

" the mortgage applicant and any other third pahnigving interest to
the mortgage including any spouse identified by thertgage
applicant, of a signed and witnessed statement thaty have
understood and consented to the terms and conditbthe mortgage

as their own free act and deed. No mortgagee dbalrequired to

% [Cap 33 R.E. 2002]

29 [Cap 29 R.E. 2002]

¥Binamungu, C.S.and Ngwilimi, G. S. (20(8ggulation of Banking Business in Tanzaniat p. 81
31section 112(3) of the Land Act 1999

%2 Of the Land (Amendment) Act, 2004 as amended byi®.of the Mortgage Financing (Special
Provisons) Act, 2008



make further inquiry regarding such matters andab@m of undue
influence shall be permitted as a defence againgbreement of a

mortgage or exercise of a power of sale.”
It is provided under the Law of Marriage Atthat

"where the interest in the matrimonial home is owbgeither of the
husband or wife, so long as the marriage substbis,other spouse
shall be deemed to have interest therein whichragepted by either
caveat, caution or otherwise under any other ladating to the

registration of title to land.”

Nevertheless where a person does not protect hieromterest by caveat, caution or
otherwise, the estate or interest so transferredteated shall be subject to the right of
the other spouse to continue to reside in the matrial home until; the marriage is

dissolved or the court on a decree for separaticancorder for maintenance otherwise
orders, unless the person acquiring the estatetereist can satisfy the court that he had
no notice of the interest of the other spouse anddcnot by the exercise of reasonable
diligence have become aware of it. Therefore, thekround of the research problem
has facilitated the researcher to fill the gap @vicommercial banks enforce mortgages

in circumstances influenced by undue influence.
1.3 Statement of the problem

Bank loans in Tanzania are usually secured by matiial homée* In such
circumstances, the wife has a beneficial intetestor the husband to use such a

%5.59 (1) of the.aw of Marriage Act, [Cap 29 R.E. 2002]

% As seen in the case Badija Mnene v Ally Maberi Mbaga&NBC , Civil Appeal No.40 of 1995, High
Court of Tanzania,Mwanza Registry, (unreportddyla Mwakalindile v NBC Holding corporation
&San Saijen Mwakalindile Civil Appeal No.59 of 2000, Court of Appeal of Tzamia, Mbeya Registry,
(Unreported) and\ida Kyenkungu v John Kyenkungu and 2 OthersCivil Case No. 57 of 2001, High
Court of Tanzania, Dar-es-salaam Registry, (UnregQr

% As stated in the case Bf Hawa Mohamed vs. Ally seif [1983] T.L.R 32, which recognised domestic
services of a housewife as a contribution to thguisition of matrimonial property. Also in the caske
Mohamed Abdullah v Halima Lisangwe [1988] T.L.R 197, where the judge gave a bold decisd the
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property as a security informed consent of the wifgst be obtained, otherwise, the
lender refrains to extend the faciltyFree informed consent will usually be impossible
to obtain due to the emotional bonds between csupléach lead to a strong possibility

of undue influence by the husbatid.

With all favourable developments of the law, thenmer in which the genuine consent is
to be obtained, is not shown, instead the practivews that men mortgage their
matrimonial homes in exclusion of their spousesunduly influence ther® Hence,
when default occurs, it may encumber the procesnfifrcement of a mortgage due to
wrongful exercise of influence by one party ovee tither’® Therefore, this research
problem has prompted the prospective research ltonta task the main objective,
namely to examine how commercial banks enforce gages in circumstances

influenced by undue influence.

1.4 Research objectives

The study was guided by both general and spedifiectives.
1.4.1 General objective

To examine on how commercial banks enforce mortgageircumstances influenced

by undue influence.

effect that it does not matter whether what is p@oammented is direct monetary contribution or dstine
service; that the respondent bore children, rettrech and took care of the matrimonial home thuedre
the husband for his economic activities. So, a womgeds not only capital contribution; performairce
the domestic duty is to be treated as contribuorboth present and future needs.

%'5.114 of the Land Amendment Act, No.2 of 2004.

37 As seen in the case Biakayaga v. Fina Bank Ltd & Anor [2015] UGCOMMC 8 where the applicant
did not consent to the loan facility obtained bg second respondent (his husband) nor did shéradqu
any independent advice from the bank and she didmderstand english language as the contractthend
offer letter was in english language.

% Mwaisondola G.N.(2007)The Modern Law Of Mortgages In Tanzania, The role 6 The Land Act

, 1999 A thesis submitted to the school of law of theévensity of Birmingham for the degree of doctor of
philosophy p. 140.also case law have apprecthedsame as was stated in the caddaafija Mnene v
Ally Maberi Mbaga&NBC , Civil Appeal No.40 of 1995, High Court of TanzaniMwanza Registry,
(unreported),ldda Mwakalindile v NBC Holding corporation &San Saijen Mwakalindile, Civil
Appeal No.59 of 2000 (CA), Mbeya Registry, (Unregpd) and in the case &arclays Bank plc v.
O'Brien [1994] 1 AC 180

%9 J.Poole (2006Lasebook on Contract Law(8th Edn), Oxford University Press, Pg 643
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1.4.2 Specific objectives

To examine on the legal framework governing theem&ment of mortgages by
commercial banks in circumstances influenced byuendfluence.
To analyze the challenges facing commercial bamlenforcement of mortgages

in circumstances influenced by undue influence.

1.5 Research questions

The study will be guided by the following reseadelestions

Is the legal framework governing the enforcemennoftgages effective enough
to protect commercial banks in circumstances imiteel by undue influence?
What are the challenges faced by commercial bamksthe process of
enforcement of mortgages in circumstances influeéfgeundue influence?
What are the strategies to be adopted by commeoeiaks in the process of

enforcement of mortgages in circumstances influétgeundue influence?

1.6 Significance of the study

The findings obtained from this research were efftllowing importances;

a)

b)

This research was prepared for academic purpoaeresdatory requirement for
the fulfilment of an award of Degree of MastersLafvs (LL.M-Commercial
Law). It will be useful in different aspects suchlagal drafting, referencing and
policy formulation.

The study opens the door for the bankers to reformpress for reform in their
lending policies as far as mortgage of a matrimiontane is used by married
couples to secure loan so as to guarantee the szrook enforcement of
mortgages in case of default.

To the general public, the findings of the studiphte create awareness to the

public especially wives to have their interest ségjied in the relevant register so
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as to avoid complications in the process of enfom@ of mortgages by

commercial banks.
1.7 Literature review

Meso (2015{° in his paper the Requirement of Spousal Consedtispositions in
Land, the author begins by making references tmwadaws including the Constitution
of Kenya of 2010, the Law of Marriage Act of Kenylag Matrimonial Property Act and
the Land Registration Act of Kenya. According totrimaonial property Act, once the
property is registered in the name of one spousg tire registered spouse is presumed
to hold the property in trust of the unregisterpduse. According to the author, scholars
argue that matrimonial property is owned in comnaonco-tenancy that means both
parties has shares in such property which hasewt Hivided between them. According
to the author, spousal consent is of essence witamies to the division of matrimonial
property. If at all the property appears to beseged by one spouse’s name only, there
exists a rebuttable presumption that the other spdwas some interest held by the
registered spouse. Relaying on that concept, thkeoalhas not clearly stated how

spousal consent is to be obtained.

The author proceeds by providing the remedies tadmpted when spousal consent is
sought through coercion or fraud; he provides thresasures to be adopted, firstly,
rescission of fraudulently obtained spousal consdiie lending institution upon
discovering (through any means) that the borroveat fnaudulently obtained the other
spousal consent should immediately rescind thas#aetion at the option of the spouse
whose consent was not sought. Second, to instdrteinal proceedings for fraud
against the borrower who obtained the spousal cdnlseough coercion or fraud means.
The author stated this as a plausible option g@santice is difficult to enforce. Lastly, is

the apportion of the percentage of the propertygddhto the borrower, here the court

““Meso O. (2015)The Requirement of Spousal Consent and Dispositionsin Land
(2015)accessedon05/03/2018 at
https://www.academia.edu/19408730/REQUIREMENT_OFDBBAL_CONSENT_AND_THE_DISPO
SITIONS_IN_LAND-pdf
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may apportion a percentage of the charged properde the share of the borrower and
the remaining share to be allocated to the agglispeuse.

The author has shown how important spousal consemd he has shown the measures
to be adopted when spousal consent is obtainedghrooercion or fraud. Further, the
author has discussed on the measures to be adoptade spousal consent is obtained
through illegal means but he has only based omptbction of the aggrieved spouse,
he has not clearly shown how banks can enforcegages in circumstances influenced

by undue influence. Thus this research intenddil the gap accordingly.

Mcfarlane B, Hopkins N & Nield S (2015 in their book entitled Land Law: Texts,
Cases and Materials, describe the effect of undiligence to third parties. The authors

posit that

"undue influence has been raised as a defence forcament
proceedings where a collateral mortgage has beemtgd over the
matrimonial home to secure a loan made for the ber# the
husband's business. The loan is made to the husasrad borrower
but the wife's participation to create a mortgageequired where she
is a legal beneficial joint owner of the matrimonieome. The danger
is that the wife's consent to the mortgage is dgoiesble, because, in
the husbands desire to finance his business, he imaye

misrepresented or unduly influence his wife to gexge her interest.”

The author has cemented well on how spousal corsanbe granted through a husband
undue influence to the wife, further the author Baswn that this is mostly caused by
the desire of the husband to finance his busirésaever, the author has not elaborated
on how banks can enforce a mortgage in such cifamoss influenced by undue
influence, thus the study was designed to addhesproblem accordingly.

“I Mcfarlane B .et. | (2019)and Law: Texts, Cases & Materials(3rd Edn), Oxford University Press
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Sirma V. J (2014¥% in his paper Lending on the security of matrimbmigoperty in
Kenya: The issue of spousal consent, the authohapter four namely Spousal consent
in lending of matrimonial property and the aspdctmdue influence begins by stating
that spousal consent is a critical element in agagdending of the matrimonial property
is concerned. It is the fulcrum upon which the rendisposition is pegged. It does not
only empower women through ensuring that they aresglted during the disposition
process but it also goes a long way in ensuring Waanen are actively involved in
making crucial decisions about the usage and mamage of the matrimonial
properties. The author appreciates the positiotheflaw requiring the consent of the
spouse of the mortgagor living in the matrimoniaite for the mortgage to be valid but

he does not show with clarity how spousal consantbe obtained.

The author went further by stating that consent mapbtained through some improper
and excessive pressure exerted by one party ogatlier. This can be chiefly attributed
to the patriarchal nature the society is and theegd perception that men are the
financial managers of their families. Men are tabse to effectively manipulate, coerce
or threaten their spouses in order to obtain cdngerthis point the author has looked
on the spousal consent on the other side of thge ediere he has explain what causes
spousal consent to be obtained through improperswidagwever, the author has not
provided on the remedies to be adopted and hovibdh&s can enforce a mortgage in

such circumstances influenced by undue influence.

Mugalula J (2010)* in his paper titled "Mortgaging Matrimonial Homenukiling the
Law and Practice of Banks and other Financial tustins in Uganda,” the author
explain that amongst other things, the Law regaimortgagee (bank) to take steps to

inquire into the marital status of a mortgagor. Thertgagor must state by way of

“?Sirma V.J (2014).ending on the Security of Matrimonial Property in Kenya: the Issue of Spousal
Consent University of Nairobi, Kenya

43 Mugalula J (2010)Mortgaging Matrimonial Home: Unveiling the Law and Practice of Banks and
other Financial Institutions in Uganda', Occasional Paper No.3/2010
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statutory declaration whether he or she is maroechot. Where the mortgagor is
married, his or her spouse is also required to naadtatutory declaration to that effect.

The author went further by stating that the mortgagnd spouse are additionally
required to attach a certified copy of their mageacertificate or other evidence of
marriage to the declaration. Where the propertpdpeiortgaged is a matrimonial home,
the consent of the mortgagor’'s spouse must berwatan order for the mortgage to be
valid. The author has explore well on the diligetwée taken by the banking institution
in any mortgage transaction involving a matrimoiame, however the author has not
observe spousal consent in clarity as he has rfanpronsideration where consent has
been obtained through illegal means such as meseptation or undue influence,
further despite the stated steps to be taken bpah&ing institution, the author has not
elaborated on how the banking institutions can reefa mortgage in circumstances

influenced by undue influence.

Mwaisondola (2007)* in his PhD thesis work titled "The Modern Law obNgages in
Tanzania: The Role of Land Act 1999," under chafiter and related to the aspect of
mortgage of matrimonial home, the author cementtheriegal notion that husband and
wife hold undivided shares in the property as o@mgpin common. So, once the
property is registered in the name of one sposepther spouse acquires interest in the
property by contributing to its improvements, deyshents or general upkeep. The
author appreciates the position of the law reqgirine consent of the spouse of the
mortgagor living in the matrimonial home for the migaige to be valid.

Furthermore, under chapter five, related to theeetspf mortgage of matrimonial home

enter as a result of undue influence or misreptatien cements on

"the position of the law in the event of a challerxy the wife to an attempt by the bank

or any other creditors to enforce the mortgageharge over a matrimonial home jointly

“ Mwaisondola G.N.(2007)The Modern Law Of Mortgages In Tanzania, The role 6 The Land
Act,1999' A thesis submitted to the school of law of thevemsity of Birmingham for the degree of
doctor of philosophy
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owned by the parties. In this regard, the wife ey for the court's assistance pleading
undue influence of the husband. The position i$ ghavife who has been induced to
enter into a transaction by undue influence of Imesband, in certain cases may be
entitled to set aside that transaction againstmt@gdoer husband, however this does
not mean she can challenge the rights of the aeddver the charge created by her
husband unless the husband was acting on behalfeo€reditor or the creditors had

notice of the fact giving rise to the objection.eTpossibility of the husband abusing his
strong position to the prejudice of his wife is whiae law seeks to control. The law
needs to strike a balance making sure that theim@iral homes remain available as
security without prejudicing the interest of weakarties residing matrimonial homes."

This work is vital to this study as it has extee$pvrecommended on how commercial
banks can enforce mortgages in circumstances mfkeeby undue influence by striking
a balance between the rights of vulnerable (wieeg) protection of creditors in using

mortgage of a matrimonial home as security to seloan.

Binamungu and Ngwilimi (2006)* in part two of the book entitled “Regulation of
Banking Business in Tanzania,’ 'the authors sti@sshe essence of genuine spousal
consent if banks issuing loan to the spouse on gagig transactions involving
matrimonial property are to treat the property amsideration as adequate security. This
is reflected under s.114 of the land amendmentnA of 2004 and s.59 of the law of

Marriage Act.

Failure to secure spousal consent, even if thegaged property is sold, will only keep
occupancy rights of the spouse intact. This waemesl in the case ¢tadija Mnene v.
Ally Maberi Mbaga and NB® where the appellant alleged her husband, the first
respondent, to have mortgaged their matrimonial n@rithout her consent contrary to
S.59 (1) of the law of Marriage Act 1971 but lastooth Trial Court and the High Court

45C.S.Binamungu and G.S.Ngwilimi, (200&egulation of Banking Business in TanzaniaMorogoro;
Mzumbe Book Project, 2006, p. 107.
“Civil Appeal No.40 of 1995, High Court of Tanzanldwanza Registry, (unreported).
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on ground that she did not protect her interestsvay of caveat. The Court of Appeal
was of the view that a bare interest in an estabaldvnot operate to prevent its
alienation where registered land is involved bt ¢burt observed further that although
the mortgaged property was rightly sold, the ocaggaight of the appellant was still
intact under s.59 (1) of the Law of Marriage Adtus the appellant continued to enjoy
free accommodation simply because the banks fdibedarry out an inquiry and

therefore secure consent.

The same observation was made in the caskldd# Mwakalindile v. NBC Holding
Corporation and Sam Saijeu Mwakalindffand the court added further that the
purchaser of the mortgaged property took the sarbgest to the interests of the wife
who was in actual occupation. Despite the efforéslenby the authors on the importance
of spousal consent in mortgage transaction invglvimatrimonial home, the authors
have not shown the other side of the coin, thavhat if spousal consent is obtained
through undue influence? And if that happens holvtive commercial banks enforce a
mortgage in circumstances influenced by undue enfbe?

Poole J (2006% in his book entitled "Casebook on Contract Law¢ #uthor begins by
elaborating the meaning of undue influence, wherstated that "undue influence is an
equitable doctrine allowing a contract to be sédeasvhere there has been a wrongful
exercise of influence by one party over the othdrtie author went further by
identifying the sort of influence which the couview as wrongful, where he outlined
actual and presumed undue influence. Actual undilgence involves the commission
of a wrong and there must be affirmative prove thate is clear evidence. Presumed
undue influence requires one to establish the exxigt of a protected relationship such
as doctor and client or that there is a relatigmgifitrust and confidence between the
individual parties, such as husband and wife okbaand customé?.

“'Civil Appeal No.59 of 2000, Court of Appeal of Tamia, Dar-es-salaam Registry, (unreported).

“8 Jill Poole (2006)Casebook on Contract Law(8th Edn), Oxford University Press, Pp 643-686

9 Macklin v. Downselt (2004) EWCA Civ 904 where Lord Hoffmann made #al that undue influence
is based on the conduct of the defendant. it wealein that in the context of presumed undue infleenc
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The author proceeds by quoting the cas8afclays Bank Plc v. O'Briéfwhere the
Court of Appeal suggested that

"A married woman could avoid such a contract as agfathe bank
simply by stating that she did not understand theire and effect of
what she had signed and that the bank had failatsiduty to advise
her. Further, Lord Browne-Wilkinson stressed on tipelicy
considerations and the need to balance the desiggrdtect married
women against losing their homes with the neechsue that banks
would be prepared to lend money on the security ffintly owned
home. The banks require some guidance (such assmowf legal
advice to the wife without the presence of the aonglon steps they
needed to take in order to protect themselves agaie risk of losing

their security because of undue influence of adtpiarty.’®*

The author has elaborated well on undue influem@gsures that should be adopted by
women so as to avoid their matrimonial home todden as a mortgage without their
consent and the reasonable steps to be adoptesl wopovide a smooth process of
enforcement of a mortgage. However, the authorelasorated only on one measure to
be adopted i.e provision of a legal advice withowttting into consideration the fact that
the solicitor who would give independent advicewhwer could also be acting as a
solicitor for the bank, or both a husband and witeobserved in the case Tdnzania
Investment Bank & Eric Auction Mart & Court Broker M/S llabila Industries Ltd,
John Momose Cheyo, Ngula Vitalis Cheyo & Mrs EletabiNgeleja Cheyt. Therefore

the wrong is taking advantage of the position tefgrr one's own interest whilst ensuring that theept
party as exercising a free and informed choicegie@ing to the transaction

Y(1994) 1 A.C. 180

*L Also observed in the case Rbyal Bank of Scotland Plc v. Etridge(2002) 2 A.C. 773 where it was
held that inorder for banks to have a valid segunterest, they must ensure that their customave h
independent legal advice.

2 Commercial Case No.27 of 2002, HC-Commercial DivisDar-es-salaam District Registry,
(Unreported).
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this research tended to cover such gap and prona@e measures on how commercial
banks can enforce a mortgage in circumstancesinéled by undue influence.

1.8 Research methodology

This part shows the framework in which the reseatcidy was carried out. It includes
research design, scope and area of the study, giagyl sampling techniques, sample

size, methods of data collection, data analysisliamthtions of the study.
1.8.1 Research design

This study employed survey research design so adesuribe attitudes, opinions,
behaviors or characteristics of the population. Tésearcher designed the study into
two categories, namely data obtained through dootamg review and interviews. The
researcher began by reviewing dissertations ansisthrelated to the topic so as to
establish the gap between the previous authorsvaiatl the research intended to cover.
The researcher proceeded with reviewing of decadsis so as to fill the gaps left by
authors in dissertations and thesis. Although is firesentation, the review exercise
seems to have taken place in a consecutive maluiein actual fact, at times, location
of unreported cases and review of dissertationslagyeed, hence, the researcher had to
handle the two sources simultaneously. While umtegdocases were prepared to thesis
and dissertations because of being focused arettieiy settlement of conflicts between
spouses when matrimonial homes are mortgaged witensent, they however missed
some details. For instance, cases could not exfiaiopinion of respondents in a more
relaxed manner. Hence, the researcher opted fervietvs to different units of inquiry
for purpose of filling the gap of how commercialnka enforce mortgages in
circumstances influenced by undue influence. Howeneviewing of dissertations and
unreported cases tend to overlap depending onrtidem and the time covered.

The interviews targeted bank official first. Theisgeract with their customers and
process term loans and overdrafts which are ussalbported by collaterals including

matrimonial homes. Then senior legal practitiorsyastituted the second category of
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respondents interviewed. These were consideredubecthey are involved in the
process of enforcement of mortgages.

1.8.2 Scope and area of the study

The study was confined on enforcement of mortgagesrcumstances influenced by
undue influence, the study dealt with married cespikho use their matrimonial home
as collateral to secure loan from commercial baikss was due to that they are the
ones who encumber the process of enforcement afages due to ignorance of wives
in making financial decisions and unscrupulous beinaf husbands.

So as to make the study manageable in terms akettearchers aim, time, finance and
facilities, the study was conducted in Arusha Ciltyy major reason been the availability
of a number of commercial banks and Courts of lahictv enabled to assist the
researcher to come up with clear answers on howrargial banks enforce mortgages

in circumstances influenced by undue influence.
1.8.3 Population and Sampling Design

A sampling design is a technique or procedure tiatresearcher adopted in selecting
items from the sample. A sampling design also lawrdthe number of items included
in the sample, which is the sample size. The sterdployed systematic and purposive

sampling techniques in order to obtain the sampke s
1.8.3.1Population

The population in the study was commercial banks’'spnnel of banks found in the
Arusha Region, married couples in the Region, |ggattitioners also operating in the
Region, Senior Magistrates operating in the sam@ and the HC- Arusha Registry
officer.
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1.8.3.2 Sampling Techniques

A sample design is the arrangement on how a sampelected and what size such
sample should be. The sampling technique that wsexd unade the use of the
researcher’'s knowledge about potential samplingsueiative to their relevance to the
research problem. Therefore, only those perceivedaive knowledge about variables
related to the research problem were sampled.iSuslled ‘purposive’ or ‘judgmental’
sampling. Within the broad judgmental approach, éwav, the researcher respects the
entire range of population areas constituting stalders in the domain of enforcement

of mortgages by commercial banks in circumstanefsanced by undue influence.

In this study National Microfinance Bank Public Lited Company (NMB Bank PIc)
and Cooperative Rural Development Bank Public lechiCompany (CRDB Bank Plc)
were found to be appropriate to the study sincg tperated within Arusha Region and
each bank has it branches in every district. Tten land relation officers from the
respective banks gave their relevant informatianttie purpose of understanding how
commercial banks enforce mortgages in circumstaindkgenced by undue influence.
Loan and relation officers, particularly, are thees processing loans to borrowers; it
was expected that they have knowledge with the ibond and financial implications
involved in loan transactions. Legal practition@advocates) represent either customers
or banks in various transactions as well as givempl advices to them. Likewise,
married men and women were related to the resgeiotitem as they are borrowers who
use matrimonial homes to secure loan facility. 8eriiagistrates have technical

knowledge about the subject matter.
1.8.3.3 Sample size

The size of the sample which was used in the stiadycheve the objectu=ives

comprised 30 respondents, which included the falgyw

i.  Twelve persons from the public (Married men and wojmn
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ii.  Five Loan officers from CRDB Bank Plc and five Rala officers from NMB
Bank Plc.

iii.  Four senior legal practitioners (advocates).

iv.  Three Senior Magistrates from Resident Magistr&es't in Arusha.

v. HC, Arusha Registry Officer.
1.8.4 Types of data and data collectiomethods
1.8.4.1 Types of Data

The word data is defined to mean and include alitiiormation that the researcher
collected and gather for this stutfyThere are two types of data, namely primary and
secondary data. In this research, the researcHectenl both types of data; primary and

secondary.
Primary Data

Primary data was obtained from persons who wemcthyr affected by the problem or
information that was obtained through observatfbim this research, primary data was
obtained from the CRDB Bank Plc and NMB Bank PLGeTesearcher interviewed the
loan and relation officers from the banks undedwtas they were officials who were
direct related to the problem under the study.Harrtthe researcher also interviewed the
Senior Magistrates, legal practitioner (advocates) persons from the public (married
men and women) as they provided more informatioichvhelped to fill the gap of the

research as they tend to come across the problder tiee study in their daily basis.
Secondary Data

Secondary data was obtained from Documentary ssusaeh as, dissertations and
thesis, unreported cases, bank policies and loegeawgnts. The researcher employed

® Mugenda, O. M. and Mugenda, A.G., (2003), Resedvi#thods: Quantitative and Qualitative
Approaches, Acts Press Nairobi p. 64

> Dr. Myneni, S. R., (2001) Legal Research Methodg|oAllahabad Law Agency, Assian Offset Press,
p.134
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secondary data so as to know the research gaphanektent in which the problem of
enforcement of mortgage by commercial banks inuonstances influenced by undue
influence has been underscored by other writeralsti helped the researcher to verify

the findings on primary data.
1.8.4.2 Methods of data collection

Since the research is qualitative in nature, tseaecher employed methods that qualify
the qualitative data. The data was collected byudeof two methods and one tool; that

is, documentary review, interview and questiorsair
Documentary review

Through documentary review, three types of documemere reviewed, namely
dissertations and the3iswhich enabled the researcher to get contributimmments
and remarks of different authors in the problemaunthe study, unreported ca¥es
enabled the researcher to look on the problemritoge practical way. Bank policigs

and loan agreements.
Interviews

Interviews involved both an interviewer and an imiwvee to discuss the problem under
the study. The interviewer pre-conceives certaiestjons and those questions are
placed before the interviewee and on the basis@fahswer given by the interviewee,

conclusion is arrived at. In this study, interviewsre carried out on a face to face

*For example, Silvia. S, (2017Beneficial Interests in Matrimonial Landed Property in Tanzania:
Are they capable of enabling women to secure loafiom Banks?, Mzumbe university, Morogoro and
Mwaisondola G.N, (2007)The Modern Law of Mortgages in Tanzania, The Role fothe Land Act,
1999, P.H.D. Thesis, University of Birmingham

*® For exampleLucy Kiwelu v. Mexon John Kiwelu, Comrade Auction Mart & Court Brokers Ltd,
Standard Chartered Bank Land Appeal Case, No. 50 of 2010, High Court of Zeamia, Arusha Registry,
(UnreportedandBank of Africa Tanzania Limited v. Rose Miyago Assa Commercial Case, N0.138
of 2017, High Court of Tanzania, Dar-es-salaam &egi{Unreported)

>’ show how banks are regulated so as to achieve theoetic objective of maintaining domestic price
stability and a balanced and sustainable growthehational economy of Tanzania.

*® show the agreement between banks and prospectiv@\®s which regulates the mutual promise made
by each party.
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encounter where questions construed in advance beng asked to the respondents;
the questions were designed to suit the problenertnd study. The researcher began to
interview the persons from the public which werermed men and women as they are
the ones who were related to the problem undestiay. Thereafter, senior magistrates
followed as they come across cases dealing witloresfnent of mortgages in

circumstances influenced by undue influence

In case where interview method was inappropriatee tesearcher resorted to
questionnaire. The respondents who were involvedniswering questionnaire survey
were those who were not able to sit for interviexe b time limit and the nature of their
duties through their opinions and responses tosthdy at hand are considered very
important such as loan officers from CRDB Bank Rétation officers from NMB Bank

Plc and legal practitioners. The researcher fortedladifferent sets of open ended
questions relevant to the problem under study armstrilsuted them to different

categories of respondents depending on the typgarmation required from them.
1.8.5 Data analysis techniques

This process involved three concurrent flow of \atigs, namely (a) data reduction,
whereby data collected through interviews was @see by selecting and transforming
data into a meaningful information. Furthermoreyiny documentary review, the
researcher selected dissertations and unreporteds cavhich show the use of a
matrimonial home obtained through undue influen@®:-data display, in this stage, data
obtained through interviews after being selected @ansformed into a meaningful
information was combined with data obtained throuddcumentary review; for
example, dissertations, unreported cases, bankig®land loan agreements, whereby
what was reviewed in documents was supported bytaetice which was elaborated
from interviews;- (c) conclusion drawing and vegdiion, the information collected
from the field by documentary review and intervieweethods, after having been

processed and analyzed, the researcher was atfawdnferences and conclusions.

23



1.8.6 Limitation of the study

This study confined itself on mortgage transactiai®se collaterals involve married
people and cohabitees. This narrow area did ndileriae researcher to review the law

on mortgages widely.
1.9 Summary

This Chapter covers eight aspects. It introduces glhoblem under the study and
explains its background from 1990's to the predené. In addition, it sets out the
objectives and questions which governed the stlidyrther describes the contribution
of various scholars and elaborates the researclofgdye study. Thereafter, it describes
the methodology used by the researcher; in paatidulpoints out the research design,
methods of data collection and data analysis tegtes. The next chapter shows the
conceptual framework of the study and describes tmvvariables in the study are

connected and related.
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CHAPTER TWO
CONCEPTUAL FRAMEWORK
2.1 Introduction

Chapter one identifies that female spouses compfdine act of male spouses obtaining
loan facility from the banks by unduly influencitizem to give consent on the use of a
matrimonial home as security. This chapter covexscdption of various concepts that
have been reflected in the study. It shows theoreagy male spouses unduly influence
female spouses to give consent on the use of amaaial home as security. It further
describes on how they approach banks and not @thenues for the purpose of
obtaining loan. The scope of the concepts includgital, bank, security, mortgage,

spousal involvement and undue influence.
2.2 Capital

Starting a business without outside capital isipglyourself up by the bootstraps and is
notoriously difficult®® The problem is that in any reasonably complexr®rss there is a
lag between the time people get together to wotkuitd new business and the time that
revenue or income gets generated from that busfi@ase to various demands, spouses
need capital for personal use, company projects tarsinesse%. Moreover, getting
capital involve obtaining loan from different avesusuch as microfinance institutions,
individual persons and banking institutions. Howewaost spouses prefer obtaining
loan from banks since they are easily accessible.

%9 https://www.dougsguides.com/content/labor-doesvaltk-why-do-we-need-capital, visited on
11/4/2019 at 12:01Pm.

% |bid

®1 https://www.tutor2u.net/business/reference, WhgiBesses need finance (GCESE) visited on
11/4/2019 at 11:30 Am.
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2.3 Bank

Banks have evolved so as to encompass a numbetidtias. Primarily, it involves the

function of intermediation, accepting deposits afidcating credits. Through this, banks
act as storage of wealth and liquidity, and finaimsestment§? In addition, they are at

the center of payment mechanism. They provide advieferences and guarantees. By
the nature of their business, when taken togeth@nks are an important source of
information for their national monetary authoritiés the course of their business, they
mobilize funds from stakeholders in form of cap#ald reserves, and from the general

public in the form of deposits, securities and ofoems of borrowing?>

It is on the basis of their intermediary functiamdadealing in money that banks form a
very special and important part, not only of theaficial system but also the entire
economic system. This explains partly why they tearsl differentiate themselves from
other financial institution§! Their deposits are capital; they are the principahns of
making payments. However, their utilization is degent upon depositors' confidence
that they would be available on call. Banks althoace easily accessible they never part

with cash without security of some sort to cover litan facility obtained by spouses.
2.4 Loans and security

Spouses approach banks for the purpose of obtaloang so as to finance different

activities, such as, business and company projddsually banks and financial

institutions lends a sum of money to the needyfiwers spouses) on which it is that
sum of money which is termed as a loan, of whiah llbrrower is supposed to repay
back the loan given to him with interest dependnghe terms and conditions agreed
by the parties. The borrower (spouse) is requicedite security for the loan advanced
to him or not depending on the terms of the loahoaigh in most cases secured loans

are preferred. This is so because security acés @ssurance to the banks that the loan

®2 Binamungu, C.S & Ngwilimi, G.S. (2006) RegulatiohBanking Business in Tanzania p.8
®bid
* Ibid
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will be repaid back and the borrower by fearingH@ property not to be taken to cover
the debt/loan, the borrower will be obliged to jpagk the loan as agreed.

Banks have a wide range of securities which it piscerhen advancing loans. It is the
responsibility of the legal department of the batkensure that no disbursements are
effected without the borrower and the bank fulidiall the legal formalities pertaining
to, inter alia, the preparation of security docuta8h After it is established that a
customer has the legal capacity to contract andtiieaproject for which the advance is
to be made is feasible, a loan application forrfillisd and signed by the prospective

borrower. It is then sealed, stamped and datetiépanie®

A loan agreement is then entered between the badkhe borrower. This agreement
becomes a contract enforceable at law. The loageaggnt form is prepared after a loan
has been approved and the necessary security ebtadrpromissory note is annexed to
the loan agreement, which states that the borrgnanises to pay an amount of money
on a certain date. All security documents aftenteaiuly processed and executed are
kept in the bank's safe custody so that shouldéleel arise; they can be made use of, for

example in foreclosure actiofis.

The assets which are offered by the borrowers anepted as security must be tangible
and are mainly of two types; namely movable and avable assets. Movable assets
include of motor vehicles, milling machines, animahd farm machinery which is not
permanently fixed to the land. Immovable assetghenother hand include farms and

building.

When creating a charge over the assets, the instisnor documents used by the bank
depend on the type of borrower and types of asdMisere movable assets are
concerned, the documents to be prepared will depend/hether the borrower is an

% Binamungu, C.S & Majamba, H.l. (199Phe Legal Aspects of Securities in the Provision @redit:
A case study of Co-operative and Rural Developmem@ank ( C.R,D,B),p. 16
* Binamungu, C.S & Majamba, H.l. (1992he Legal Aspects of Securities in the Provision dredit:
é\ case study of Co-operative and Rural Developmeank ( C.R,D,B),p. 16

Ibid.
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artificial or a natural person. In case of artdicpersons the documents used to create a
charge over movable assets is called a debeffture.case of natural persons, the
document used is called a chattel transfer instmimEhe document used to create a
charge over immovable assets is called a mortifagpart from these three documents,
other relatively popular securities that the banksally accept take form of guarantees
and letters of hypothecation of stocks/goBUsVith the underlying explanations, it
would be appropriate at this juncture to look a grocedure underlying the handling
and processing of the security instruments pa#dityiimortgage of title deeds which is

created over immovable properties.
2.4.1 Mortgage

A mortgage is a conveyance of a legal or equitatiérest in property as security for the
repayment of a debt or the discharge of some aihbgation’! In order to create a
mortgage in favour of the bank, the borrower mumstehtitle to the property being
mortgaged. Title here means ownership and is ev&tly possession or a certificate
of title. Under the mortgage, the borrower trarsteis legal estate in the property to the
bank for the purpose of furnishing security. Thakbeetains the borrowers certificate of
title duly registered and mortgaged, which it casort to in case the borrower defaults.
When the bank decides to accept a mortgage ovepwalnhe property it is supposed to
ascertain the property to make sure it's valugisvalent to or greater than the amount
it will advance. The valuation report is compile¢ begistered valuation officers
assigned by the bank. It thereafter, on receipthef borrower’s certificate of title,
satisfies itself that the borrower has good titldhe property and that the certificate is

free from encumbrances.

® Sheldon, H.P. (1962Jhe Practice and Law of Banking(9th Edn) p.386

% Binamungu, C.S & Ngwilimi, G.S. (2006Regulation of Banking Business in Tanzaniap.83

0 Supra footnote No.69

LK. Green & J. Cursley (2004)and Law, (5th Edn), Palgrave Macmillian, P. 80, where ta¢es thata
mortgage is an interest in land exchanged for tley and a borrowed money."
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The mortgage deed prepared by the bank is givetha@aoborrower who proceeds to
register it with the registrar of titles at the egriate zonal office where the property is
situated. The registration is effected after paystemp duty and registration fees. The
borrower returns the mortgage deed duly registéoethe bank. The bank retains the
certificate of title as the borrower proceeds teaie the other documents. The
execution involves stamping, sealing or signing dating.

Various forms of mortgages both in Tanzania andamtmon law have evolved over
time. They have been categorized as either legatquitable mortgages. A legal

mortgage arises

"where the mortgagor transfers to the mortgageallexyvnership or
an interest (estate) in the property under the dowl that the
property shall be recovered or the estate trans@rr will
automatically determine upon the performance of ¢badition on

which it is given."
An equitable mortgage may be created

"when the mortgagor fails to fulfill the conditiamecessary for the
transfer of legal estate in creating a legal moggalf a contract to
make a legal mortgage is specifically enforceabtpyity regards it as
an equitable mortgage. Similarly, an equitable rgage may be

created involving the transfer of an equitable et in land.”?

Apart from legal and equitable mortgage, therenistlzer form of mortgage that

is a mortgage of a matrimonial home (which is oaimtoncern).

"2G.N. Mwaisondola (2007)The Modern Law of Mortgages in Tanzania: The Role blLand Act
1999PhD Diss., University of Birmingham p.92.
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2.4.2 Mortgage of a Matrimonial Home

A mortgage of a matrimonial home is defined undier taw of Marriage A¢E as well
as under the Land (Amendment) Kctas the building or part of the building in which

the husband and wife ordinarily reside togethed imcludes;

(@) Where a building and its cartilage are occupidor
residential purposes only, that cartilage and anytbaildings
thereon; and

( b) where a building is on or occupied in conjuasct with
agricultural land, any land allocated by the hasid or the
wife ,as the case may be ,to his or her spousehdoror his
exclusive use

A mortgage of a matrimonial home is valid if anycdment used in applying for such a
mortgage is signed by the mortgagor and his sp(a)deving in that matrimonial home
or there is evidence from the document that allhein have assentédinterests in a
matrimonial home can be owned through joint occagamccupancy in common or
interest wholly owned by one of the spouse. Joiotupancy arises where the
matrimonial home is jointly owned by the spoused dime parties have acquired the
property at the same time and have the same itgd@rethe right of occupancy.Parties

in joint occupancy have separate rights in the @riypas against everyone else in the
position of a single owner. In this regard dealmith the property by joint occupiers

would be void’’

On the other hand, occupancy in common arises wdezepies hold undivided shares

in the property which has not been divided amomgoitcupiers. For example, where the

"the Law of Marriage Act [Cap 29 R.E. 2002] , S.2@)and (b)

" The Land (Amendment)Act No.2 of 2004 Per S.112(2)

5S. 114 of the Land Act (Amendment), Act, No.2604

95,159 (1) of the Land Act, 1999.

7S, 159 (4) of the Land Act, 1999. This can be seehe case ofakaria Barie Bura v. Theresa
Maria John Mubini [1995] T.L.R 211 where the house jointly ownedsppuses was sold by the
husband without the consent of the wife. The cbaltl that husband had no power to sell the house
because it was jointly owned by the two spouseso Ake the case bftumwa Rashid v. Abdalaah Idd
and SalumOmari, Civil Appeal No. 22 of 1993, Dar-es-salaam RegigtUnreported).

30



land is registered in the name of one spouse amed fhe other spouse acquires an
interest in the property by contributing to its immpements, developments or general up
keep, the spouse who contributed to the matrimdmuaie is entitled to an interest in the
property in the nature of occupancy in commdmowever, out of love, trust and
confidence reposed by the wives, husbands knowimgtiuly influence them to consent
on the use of a matrimonial home as a securityeture loan. Hence, when default

occurs, it encumbers the process of enforcememtoofgages by commercial banks.
2.5 Undue influence

Undue influence is the improper pressure on a perssulting in his being at a manifest
disadvantage in relation to some transaction. Statsaction may be set aside by the
law. The law requires that influence, however ratand however right, shall not be
unduly exercised, that is shall be exercised onlglue proportion to the surrounding
circumstances and the strength of the person stibgnio it.”®

The law will only intervene when 'influence’ becamendue’. In this context influence
will become undue in two potential meaning: Fiteg influence is undue because it is
illegitimate or unconscionable. This focus is oe ttonduct of the influencer. Second,
the influence is undue because it is overbearingporhigh and causes the influenced
party to lose autonomy in deciding whether to ente&y the contract. This focuses on

the effect that the influence has on the influenpedson's state of mirfd.

Undue influence is categorized into two forms; ngmectual undue influence and
presumed undue influené&Actual undue influence, sometimes known as 'dotiina
in this classification it is necessary for the klant to prove affirmatively that the

wrongdoer exerted undue influence on the complainanenter into a particular

785,161 of the Land Act, 1999

9 L.B. Curzon (2002pictionary of Law, (6th), Pearson Education Limited, P. 434

80 R. Stone & R. Cunnington (200Tgxt, Cases and Materials on Contract LawRoutledge-Cavendish,
Pg.752

81 As observed in the caseBérclays Bank plc v. O'Brien[1994] 1 AC 180, that a person who has been
induced to enter into a transaction by the undtieence of another (wrongdoer) is entitled to ket t
transaction aside as against the wrong doer. Sogtheuinfluence is either actual or presumed.

31



transaction which is thus impugn&dThis type of undue influence arises where there is
no special relationship between the parties so tiate is no abuse of a particular
confidencé®® In the case oBank of Credit and Commerce International SA \odsly*
Slade LJ stated that "a person relying on a plesctufal undue influence must show that
the other art to the transaction (or someone widodaed the transaction for his own
benefit) had the capacity to influence the comg@lainthe influence was exercised, its

exercise was undue and its exercise brought aheutansaction”

Presumed undue influence falls into two classestha first class (2A) there is no
requirement to prove that improper influence wasiaty exerted. Instead it must be
established that there is a relationship which amater of law gives rise to a
presumption of undue influence (such as parentchdlicitor-client, doctor-patient and
trustee-beneficiary}> The second class (class 2B) of presumed undugeimie occurs
where a person proves a relationship as a resuthiwh he or she has generally reposed
trust and confidence in the other party or in whitle other party has acquired
ascendanc$? Relationships that fall under this category aresbamd and wife,
cohabitees, employer and employee. For exampleAiga Kyenkungu v. John
Kyenkungu & 2 Othefd, the applicant jointly with the first respondesst flusband and
wife acquired properties situated on plots No. 4Z&ve and No. 273 Block A’
Mikocheni. The two spouses agreed to register & groperties in the name of the
second wife (Ashura Washokera) as the registeregepwf the property situated in
Mikocheni and the other property situated at kavas vegistered in the name of the first
respondent. The applicant contended that being argwhe first respondent and his
second wife colluded and deposited to the thirpaadent the title deeds regarding the

two properties as security for a loan which thetaoted. It can be seen that wives out of

8 p_ Richards (200%)aw of Contract, (8th Edn), Pearson Education Limited, Pg. 281

% |bid

8411990] 1 QB 923

8 R. Cranston (200&rinciples of Banking Law (2nd Edn), Oxford University Press, Pg. 214
8 E. Peel (2007The Law of Contract (12th Edn), Sweet & Maxwell Pg.450

87 Civil Case No.57 of 2001, High Court of Tanzarar-es-salaam Registry, (Unreported).
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love, trust and confidence are alleviated to remgieements which defeat their rights of

occupancy in the matrimonial homes especially wdefault occurs.
2.6 Conclusion

This chapter describes the conceptual frameworthefstudy, whereby the needy of
capital by the spouses, facilitates them to apprdemnks for the purpose of obtaining
loan to support their personal and business ndaas.to few means of securing loan,
spouses use matrimonial home as security to sézame However, wives at times make
decisions out of love, trust and confidence arevadted to reach agreements which
defeat their rights of occupation in a matrimorfi@me. Therefore, the next chapter
deals with theoretical and legal framework of tihedg whereby, the theoretical and

legal nature of the variable in the study will lesdribed.
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CHAPTER THREE
THEORETICAL AND LEGAL FRAMEWORK
3.1 Introduction

The previous chapter described that out of craftyhe husbands whom their desire is to
finance their businesses obtain consent by undhflyencing wives. However, wives at
times make decisions out of love, trust and comib@ewhich alleviate them to reach
agreements which defeat their rights of occupatioa matrimonial home. Thereafter,
when default occurs, encumber the process of esrioeat of mortgages by commercial

banks.

This chapter therefore, deals with the theoretarad legal framework governing the
study. The focus is on the principles of sound ilegdised by commercial banks, the
rationale behind the requirement of collateral/siguthe types of security required by
banks, the economic importance of banking lendirgngactions and the legal
framework governing the enforcement of mortgage @ymmercial banks in

circumstances influenced by undue influence.
3.2 Principles of sound lending used by commerciblanks

Lending business involves a lot of risks as ther@o certainty of repayment due to
various factors, as such a caution is to be talea lbanker before lending from the fact
that the money lent does not belong to the banieaus belong to customers who
deposited the same and are repayable on demandefdieg the main principles of

sound lending have to be considered which inclbéddllowing;
3.2.1 Safety

The loan must be safe, in the sense that the basksandling other people’s money

which has been entrusted with its disposition. &fae, the banker must be assured that
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the money is given to the reliable borrower who egmay the same along with interests
agreed within the agreed period. The repaymenh@fobrrowers in turn depends upon
the borrower’s capacity to pay which as well degengdon his tangible assets and the
success of his business, willingness to repayctiateral security offered. Repayment
depends also on the willingness to pay which ad degpbends upon the honesty and
character of the borrower. The business in whiehltlan is being advanced for should
be unquestionable and the safety requirement shioelldupported by the deposit of
approved security which is worthwhile for recoveifythe loan amount as an insurance
against an unforeseen developments. The integrhgracter and reputation of the
borrower must be considered as Vell.

3.2.2Liquidity

The liquidity of the advance in the ordinary coursé business should be
unquestionable. With this the bank has to ascewaether the borrower is in a position
and status to pay the advanced loan on demandgg ke the nature of assets owned

by the borrower and pledged with the banker haugetexamined carefulfy.
3.2.3Profitability

The banks advance loans to earn profits by wayntafrést thereon. So the margin of
profit which can be earned by the borrower on tiieaace is of paramount importance.
A prudent banker cannot make advance towards a tkrioss thus the funds must be

employed profitably.
3.2.4Loan purpose

The purpose of the loan is important because s gvith the requirement of the law,
government, public policy and the banker’s poli€iie purpose of the loan must be one
which demands the support of financial institutionbe advance needed must be for a

desirable purpose from lending institutions. Loandpeculation purposes should not be

Myneni, S.R. (2008),aw of Banking,1%edn,S.P.Gogiah, India, p.293
% |bid, p.294
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granted® and the banker should ensure himself that thegserpf the loan is legal and
also that the intended use is reasonably likelpriduce the sort of profitable result
which both parties desire. If the banker lends nydioe unauthorized purpose then he
will have no remedy in the event of default. Re introductions v. National province
BanK it was held that the fact that a company has amesspor implied power of

borrowing does not mean that a banker can lendahwany for unauthorized purposes.

3.2.5The amount required

This is another thing to be considered. This shgulé&long with the purpose for which
the overdraft is required in relation to the cdpitsources of the borrower. That could
be done by preparing a finance budget by the bar@amd analysed and criticised by
the bank before deciding that the maximum overdraéided to explore fully the whole
purpose of the advance, which at the same timegdise question of the suitability of

the project.
3.2.6Reliability of Security

So as to minimize the chances of risk, the bankestraccept the security whose value is
readily ascertainable and reasonably stable over ythars providing margin for
depreciatior’? The security offered must be readily realisalde ifistance, if the banker
Is to take land as security ,he must be satishatithe borrower has a good title over the
land and that it is in an attractive good site aotestricted areas. A banker must be able
to obtain a safe and unquestionable title withawdue trouble or expense. Usually it is
much simpler and safer to accept a legal mortgagean equitable mortgage because
the former empowers the banker to exercise his dgnrethe event of default without

the court’s assistance or the mortgatjor.

% Myneni S.R (2008).aw of Banking,1%edn,S.P.Gogiah,India pg.294

! Reintroductions v. National province Bank(1969) All E.R 887

:gMather L.C. (1966)Securities Acceptable to the Lending banker(2"%dn), Waterlow,London, p.13.
lbid P. 14.
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3.2.7Duration of risk/advance

This is another aspect in which banker has to densivhereby the banker must not
forget that the money he is lending is generallgaging on short term deposits or in
current account. It is therefore not sensible tmit it in long term loans which cannot
be repaid quickly if the need should ari8dt is normal for the bankers to rely on the
statistical improbability that at any given timeoeigh depositing customers will demand
repayment of their funds actually to cause him emparrassment.

Also, in case of long term lending the banker mhestaware of the possible effect of
changing economic and political circumstances. &meight be an occurrence of a coup

or natural disaster which may alter the chancesmiyment?®
3.2.8 Time limitation and source of repayment

These are other important factors a bank need®rnsiader. The banker will wish to

know for how long the advance is likely to remautstanding and from what source it
is to be reduced and eventually repaid. Knowing gharce of repayment helps the
banker to ensure that repayment proposals are afehwell thought. If the lending is

not self-liquidating in that the item acquired aoject financed does not, of its own,
generate sufficient funds to repay the borrowinthinia reasonable period of time, the
lending banker must be satisfied that there aexradtive sources of repayment either

from salary or from profits.

From the above principles, it is imperative for mudent banker to adhere to those
principles so as to avoid unwanted difficulties riecovering loans advanced to
customers and generally avoid the risk of incurtimgses in unreasonable loans or bad

debts. The next part shows why banks demand sgéorisecuring loans.

:‘S‘Filder, P.J.M, Sheldom, & Filder’s., (198R)actice of the law of Banking Pitman London, P. 273.
Ibid
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3.3Rationale behind requirement for security

The money that the bankers lend to the publicttrgpeaking does not belong to them.
Instead the money belongs to the depositors. Tiwexeft is prudent that bankers as
lenders of other people’s money must be assurddtibae whom they lent are able to
use the money to such advantage in that they ded@bepay it according to the agreed
terms and within timé&n that regard, the banker usually require borrewer give

security for the loan received as a guaranteesarrasce that the fund will be repaid.

Alongside with the requirement of security, the kens have to ensure that the loan is
advanced to the reliable borrower, for an apprguegbose and in which, that customer
has adequate experience. The lender must be ashatethe money will be used as

proposed by the borrower and repayment will be nvéitlén agreed period of tim®&.

There are various security arrangements but esdlgrttiey all serve the same purpose
of improving the creditors’ chance of getting padrealising what else the debtor is

required to do by way of performante.

The taking of security may also improve the chanckshe debtor performing his
obligation. For example, a borrower who has montgabis residential home may be
determined to repay the debt for fear of his hdoske auctioned in case he default to
pay the debt. Bearing in mind that in loan contrdahe debtor defaults the banks will
enforce the security offered so the debtor wilbb&ged to pay the debt

Collateral strengthens lenders ability to coll&ten a borrower defaults on a loan not
secured by collateral, the unsecured letdertust go through the judicial system to

make a general claim on the debtor’s property wigigh be costly and with uncertain

bid p. 279.

“"Mather, L.C. (1966)Securities Acceptable to the Lending banker2"edn, Waterlow,London p.13
%Diamond,A review of security interests in property (1989)DTL paragraph 3.2; Report recommending
reform of the existing law: company law review,108K)

The lender is unsecure when he issue loans todtieweers basing on the goodwill and reputationhef t
customer/borrower. Here the security is the persololéggation of the borrower; however the lendemia
dubious position because even a man of high esteagnturn dishonest thus the lender falling into
troubles. Refer Myneni S.R (200Baw of Banking,1%edn,s.p.Gogia (h.u.f)pg 411-412
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results or outcom& There might be many obstacles faced by the leraezfample the
borrower might have no assets or there are othmiehs with claims against the
borrower’s debtor’s property. On the contrary, $eeured lendé¥'can be confident that

the collateral will cover the loan whatever thdestaf the debtors other property is.

Collateral is required in order to meet the regularequirements. Banks are among the
most highly regulated businesses, they are inteared linking depositors and
borrowers. Regulators are therefore keen to entatebanks remain stable with well

protected interest of both the depositors and bers!®?

Moreover, the availability of collateral plays a jorarole in determining both the
amount the bank is willing to lend and the interast¢ it may charge. If there is adequate
collateral to cover the full extent of the loaneththe effect of the collateral is to shift
much of the risk to the borrower. The smaller tb#ateral the greater the risk to the
lender and thus the higher will be the interest ciitarged by the banks.

Thus from the above, it is apparent that the remoent of collateral or security as a
cover for bank’s advances is an important requirgrtfgat cannot be dispensed with. It
is an essential feature in each commercial ventline. survival of credit institutions

depends on the repayment of the funds advancedittiitogical that loans should be

secured.
3.4 Types/forms of securities and collateral accegible by banks

In the course of business lending by a bankergetlaee different kinds and forms of
securities accepted as a cover for the advances @s a loan to the borrower so as to

reduce the risk that might arise in its dealinghviie borrower once the loan has been

1% leising H. and e tal (2006Reforming collateral laws to expand access tiinance ,the world bank
Washington D.C ,pg3

Y The lender is said to be secured when the loardsbases on security which is of tangible assets or
property of which their market value is greatemtliae amount of the loan given that makes the letale

be on a sound and solid footing as there is noahitity of his money to be lost. Refer Myneni, S.R.
(2008)Law of Banking,1%edn, S.P.Gogia (h.u.f) p. 411

192 Njuu, G. (2018)Why do banks/lenders demand collateral?The Exchange, Tanzania
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advanced. This part shows other types of securdmeptable by banks apart from
mortgage of title deed.

3.4.1 Guarantee

A guarantee is a written undertaking by one pefgo@arantor) to be responsible for the
debt of anothet®® It is the simplest form of security a banker maket The whole
arrangement is such that there are three partiggvam distinct contracts. Three parties
are involved in the transaction, that is the boeoydebtor), the lender (banker) and the
guarantor and two distinct contracts that is catitb@tween borrower and lender and the
contract between the lender and the guarantor wisithe guarante®“A contract of
guarantee is sometimes called a collateral cons@aets to distinguish it from the main
contract between the borrower and the lender. Tdreower is the person primarily
liable to repay the debt and is therefore callegl phinciple debtor. The guarantor
undertakes to discharge the debt of the borrowér ibrthe borrower fails to pay as
agreed with the lender under that main contract.ddiher liability is thus secondary to

that of the principal debtor.

When a banker proposes to accept a guaranteeeasiiét\s for a loan, he must first of all
do careful inquiries and satisfy himself that thegntor will be able conveniently and
without embarrassment to carry out his promise &y @ the borrowers default.
However, financial status of the guarantor mighdraye therefore a bank has to renew

periodically his original inquiries.

For any guarantee to be accepted by the bankoitldhoe one issued by a willing,
reliable and undoubtedly good third party who agreestand as surety for the debt of
the borrower to the bank. Thus, the essence ofagtee is that the guarantor promises
to pay the whole or an agreed part of the delbiaflitorrower fails.

193paget’s law of banking,(2007),thirteenth editioxiseexis butterworth,pg 825.
1043 78 of the Law of Contract Act [Cap 345 R.E.2002]
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However, the implication of guarantee is thatdhe being guaranteed has no interests
in the property which for instance if the husbasdto enter guarantor for the wife
whereas the wife has interests in that propertyay appear to be a way of weakening
this woman in one way or the other, or even it raetyat woman detriment in future in
case a dispute arise over the property betweenahdsénd wife. The husband may use
that contract of guarantee against the woman tmbksh that the woman has no any
interests in it that is why the husband has beearagueeing the woman over the
property in question. So the better way is to et voman secure loan by pledging her

own interests in that property with the consernthefhusband.
3.4.2 Chattel transfer instrument (CTI)

This is a document used when security offered msogable property. The instrument
has to be executed by the borrower whose signaaséo be attested by an advocate or
magistrate. When executed by the borrower, ites tinansferred to the bank which only

possesses it until the loan has been repaid.

Before the bank accepts it as security, it muserain that the evaluation report on the
property has been made. The particulars of the gotppused as security must be
incorporated in the CTI; for example if the chatiela motor vehicle particular like
engine, chassis and registration numbers must tiengented. When these particulars of
the instruments are incorporated, the CTI is thegistered with the registrar of
documents. In case of default the bank throughtaailirobtain attachment order which
will enable attachment of the chattel specifiedhe instrument which could be sold to

satisfy the loan.
3.4.3 Letter of hypothecation

This relates to the charge over goods or theirgwds. Ownership and possession of
such goods remains with the borrower who is attiypb® deal with them in any manner

that he wishes in ordinary course of business.
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Before accepting the same as security, the banksdear various factors to wit, that the
borrower is trustworthy, the borrower’s turnover geod in relation to his line of
business, the premises in which the borrower opgrahd the stocks and adequately

insured.
3.4.4 Life insurance policies

Life insurance is a kind of saving scheme and witllowment policies of which the
benefit are actually paid to the insured persomeifsurvives. It is a document of title
that insures the bank to realize his loan in chsebbrrower dies. Most of the bankers
prefer the document to be in the name of the baroar his guarantor. They are
considered as one of the most satisfactory fortamgible security for banks advances,
this is because they are of stable value and ysugdpreciate annually provided
premiums are paid regularly. However, there arequrgons to be taken by bank before
taking policy as a security, it must ensure thanpums are paid up to date by obtaining
premiums receipts, and must ascertain the surresadiee of the policy, reliability of the
insurer and also to secure an undertaking in vgrifnom insured that will pay future

premium.
3.5 Economic importance of bank lending transactios.

Bankers play a very important role in the econohfigcof the nation; the health of the
economy is closely related to the soundness obatsking system. Although banks
create no new wealth, their borrowing, lending aethted activities facilitate the
process of production, distribution, exchange aodsamption of wealth. In this way
they become very effective partners in the proacdssconomic development. Today
modern banks are very useful for the utilizationtloé resources of the country. The
banks are mobilizing the savings of the peopleifeestment purposes. If there would
be no banks then a great portion of the capitahefcountry would remain idle. Loan

facility provided by banks works as an incentivehe producer to increase production.
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Many difficulties in international payments haveeheovercome and volume of

transactions has been increased.

Financial systems play an important role in ecomotd@velopment. The financial sector
reforms play an important link between the coumstiylacroeconomic policy and the rest
of the economy. The basic role of the financialt@edn development is resource
mobilisation and allocation among productive sextitwough financial intermediation

large specialised function performed by specialinstitutions and their agent%’

Banks and financial institutions attract funds fr@avers in the surplus sector and
channel these to borrowers for purpose of profabVestments. A repressed financial
system fragments the domestic capital market witveese effects on the quality and

quantity of real capital accumulatiof?.

The economic importance of lending and bankingrmss generally cannot be achieved
if the legal framework and the practice of lenduohg not support the same. The law
should be framed in such a way that the businessnoling becomes advantageous to

lenders and to the bankers themselves so as to@nleaonomic development.

3.6 Legal framework governing the enforcement of nmgages by commercial

banks in circumstances influenced by undue influerecin Tanzania

A number of written laws recognize the enforcenannortgages by commercial banks
in circumstances influenced by undue influence.séhelevant laws include, the Land
Act, 1999 [Cap 113 R.E. 2002], the Land (Amendmeht}, 2004, the Mortgage

Financing (Special Provisions) Act of 2008 (amegdine Land Act of 1999 to require
additional safeguards for spouses in the mortgageegt) and the Law of Marriage Act
[Cap 29 R.E.2002].

panga E and B, Ekpenyong, BRinancial liberalisation in Africa: Legal and institutional
framework and lessons from others developed counts IFM world economy outlook, October 1994;
pg 3.

nhanga E and B ,Ekpenyong, BRinancial liberalisation in Africa: Legal and institutional
framework and lessons from others developed counts IFM world economy outlook, October
1994;pg 5
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3.6.1 The Law of Marriage Act
It is provided under the Law of Marriage At that

"where the interest in the matrimonial home is ediby either of the
husband or wife, so long as the marriage substbis,other spouse
shall be deemed to have interest therein whichragepted by either
caveat, caution or otherwise under any other lavdatieg to the

registration of title to land."

Nevertheless, where a person does not protectrhigrinterest by caveat, caution or
otherwise, the estate or interest so transferredteated shall be subject to the right of
the other spouse to continue to reside in the maftrial home until; the marriage is
dissolved or the court on a decree for separaticencorder for maintenance otherwise
orders, unless the person acquiring the estatetemest can satisfy the court that he had
no notice of the interest of the other spouse anddcnot by the exercise of reasonable
diligence have become aware of it. The Law of Mayei Act prevents any disposition
involving a matrimonial home to take place withaoformed consent of the spouse

having interest in that property.
The Land Act, 1999

Section 161 (3) (b) of the Land Act, 1999 providest where a spouse who holds land
or dwelling house for a right of occupancy in h&/hname alone undertakes a
disposition of that land or dwelling house; whehe disposition is a mortgage, the
lender shall be under a duty to make inquirieshefliorrower in accordance to Section
59(1) of the Law of Marriage At Where the aforesaid spouse undertaking the
disposition deliberately misleads the lender agh® answers to the inquiries, the
disposition shall be voidable at the option of Bmouse or spouses who have not
consented to the disposition. This provision of Ik, allows the commercial banks to

197 TheLaw of Marriage Act, Cap 29 R:E 2002. S.59(1)
1%81Cap 29 R.E.2002]
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enforce mortgages in circumstances where the spous@form the lender on the

consent of the other spouses.
3.6.2 The Land (Amendment) Act, no.2 of 2004

Section 114 of the Land (Amendment) Act, no.2 dd2@rovides the conditions for the
creation of a mortgage of a matrimonial home that same shall be valid only if the
other spouse signifies his consent to the mortdagsigning the documents or any
forms used in the application of such mortgagdurdther provides that it shall be the
responsibility of a mortgage to take reasonablpsste ascertain whether the applicant
for a mortgage has a spouse or spouse. Howeverpribgsion has not foreseen
instances where a matrimonial home is registereth&nname of one spouse. The
question is how can commercial banks know thatsgmirity offered is a matrimonial

home?
3.6.3 The Land (Mortgage) Regulations, 2005

It is provided that where the mortgage concernsat&rimonial home, it will only be
valid, if any document used in applying for sucmartgage is signed by the mortgagor
and his spouse (s) living in that matrimonial hoorethere is evidence from the

document that all of them have asserf&d.

It is further provided that the duty to ensure tthet consent given is genuine is vested
on the mortgagee. Such duty is deemed to be daghdrged if the mortgagee does the
following:- first, the mortgagee has advised thel@ant in writing that he should
ensure that his or her spouse(s) receive indepedeice on the terms and conditions
of the mortgage which is being applied for. Secdhd,spouse(s) provide a signed and
witnessed document indicating that they have recendependent advise on the
mortgage which is being applied for and have uridedsand assented to the terms and
conditions of the mortgadge® The mortgagee may devise some other steps as yie ma

199 5ee Land Form No.42 (2005) Land Regulations ontféaye of a matrimonial home.
110 5ee Reg.5(2) of the Land (mortgage) Regulatiof520
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deem appropriate and desirable to satisfy himgedt the assent was genuine and

informed?*

Despite the efforts that have been undertaken degarmortgage of a matrimonial

home, it would be seen that there is no provisiah tenders the mortgagor liable of any
careless disclosure. This facilitated the enactnoérthe Mortgage Financing (Special
Provisions) Act, 2008

3.6.2 The Mortgage Financing (Special Provisions)a of 2008

S.8 of the Mortgage Financing (Special Provisiohs) of 2008 provides for additional
safeguards for spouses in the mortgage context How the responsibility of the
mortgagor to disclose that he has spouse or nathath failure to do so is a criminal

offence.

Furthermore, S.141(%¥ provides the mortgage applicant and any othed tpiarty
having interest to the mortgage including any spoidentified by the mortgage
applicant, of a signed and witnessed statementlhlegthave understood and consented
to the terms and conditions of the mortgage asr tbhein free act and deed. No
mortgagee shall be required to make further inguegarding such matters and no claim
of undue influence shall be permitted as a defageenst enforcement of a mortgage or
exercise of a power of sale. Despite the effortsmghby the law, the manner in which
informed consent is obtained is not provided.

3.7 Conclusion

It is observed that banks and financial institusion the course of lending to those in
need observe the principles of sound lending whieh safety, liquidity, profitability,
loan purpose, amount required, reliability of ségurduration of the risk, time

limitation and source of repayment. Despite theoréff made by the law governing

111 5ee Reg.5(3) of the Land (Mortgage) Regulatiof852
112 0f the Land (Amendment) Act, 2004 as amended M9 f the Mortgage Financing (Special
Provisions) Act, 2008
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enforcement of mortgages, the position of the law ot provided the manner in which
informed consented is to be obtained. The law néeddrike a balance, making sure
matrimonial homes remain available as security euthprejudicing the interest of the

weaker parties residing in the matrimonial homese hext chapter presents, analyzes

and discuss the findings obtained from the field.

CHAPTER FOUR
DATA PRESENTATION, FINDINGS AND DISCUSSION
4.1 Introduction

This chapter dwells on analysis of data collectieelctly from the field in respect of the
enforcement of mortgages by commercial banks icuoistances influenced by undue
influence. The researcher collected both primary secondary data. Primary data was
collected in form of conducting interview and distition of questionnaires to the
married couples, loan officers from CRDB Bank P&tation officers from NMB Bank
Plc, senior magistrates and legal practitionerse fidspondents were obtained through

purposive and systematic sampling techniques ag Wexe directed to the research
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problem under the study. Secondary data was olotdiyethe assistance of the HC-
Registry officers in the finding of unreported caisand research reports related to the
problem under the study. Therefore, the presematb the result, analysis and
discussion of the findings are in the form of temtsich are based on the research

objectives and questions from the study.
4.2 Data Presentation

While collecting data the researcher used two nusthanamely interview and
documentary review. Whereby in the case were im@rvwas inappropriate,
questionnaires were distributed to respondents dueoto time limit and the nature of
their duties could not set for interview. In docurtagy review; dissertation, unreported
cases, loan agreements and bank policies werewesieThese method were used
simultaneously so as to draws conclusions andantas. The researcher presented data
according to the research questions governingttleysThe first research question was,
is the legal framework governing enforcement of tigrges in circumstances influenced
by undue influence effective to protect commerbiahks? Majority of the respondents
(20 out of 30, forming 6%) replied in a negativeniio pointing out, the manner in which
informed consent is obtained is not provided.

Furthermore, the second research question was, atatthe challenges facing
commercial banks in enforcement of mortgages, éispandents pointed out ignorance
by financiers in making follow ups, trust and calefnce between couples, arrangement
by spouses to avoid loan and ignorance of womenake financial decisions. Majority
of the respondents (12 out of 30, forming 40%) teainout that trust and confidence

between married couples is the major challenge.

The third research question was what are theegiiest to be adopted to ensure smooth
enforcement of mortgages. suggested strategies weilang inquiry, provision of
independent advice to spouses, amendment of theatalvcreating awareness to the
public. The respondents (10 out 30, forming 33%jena the view that banks should
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make inquiries to the mortgaged property and thiegues interested to the property. The
following part shows the findings of the study.

4.3 Research Findings.

The findings indicate that the risk of undue inflae affecting a voluntary disposition
by a wife in favour of a husband is greater thamhim ordinary run of cases where no
sexual or emotional ties affect the exercise ofitftgvidual's will. This is due to the
love, trust and confidence reposed by wives, wihilkéviate them to reach agreements
which defeat their rights of occupancy in the nmagmial home. In addition, husbands

knowingly unduly influence wives to the use of atnmaonial home as a security.

Moreover, the legal framework governing enforcemeinimortgage of a matrimonial
home has not provided for the manner in which mied consent is to be obtained.
However, banks should take reasonable steps toestigat the spouses understood what
they were doing while entering into a proposeddaation and that the consent to do so
was informed and genuine. Further, they should gondn inquiry on the mortgaged
property and the persons interested to the propé&hys, findings are is analysed and

discussed as follows;
4.4 Data Analysis and Discussion.

This part presents data analysis and discussiothefresearch findings. The data
obtained under this part helps the researchersituds the findings from the field, and

later make conclusions and recommendations ofeéearch under the study.
4.4.1 The Validity of the mortgage securing the fiancial loan

The researcher began by what commercial banks dhdal after receiving an
application for loan. The first and foremost stiee banks were impliedly required to do
after receiving an application for loan supportable security is ‘carrying out an
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inquiry™*3

, investigating the title of the potential borroveerd inspecting the property to
discover if at all there are any potential physmalitle defects. This is to be done at two
levels. First, making an official search at theddregistry** within which the property

proposed to be is situated in order to collectitegtanformation regarding the status of
the subject mattér> Second, locating the property in its physical tmra for the

purpose of knowing where the property is and morgartantly to establish 'interested
parties' in the actual occupation of the said psesti® This thrust the researcher to look
on the legal framework governing the enforcementnoftgages by commercial banks

in circumstances influenced by undue influenceolewis below.

4.4.2 The Effectiveness of Legal framework governgenforcement of mortgages

commercial banks in circumstances influenced by unek influence.

With regard to the first specific objective, to exae the legal framework governing the
enforcement of mortgages by commercial banks icuoistances influenced by undue
influence; it is pointed out in the third Chaptéiat Law of Marriage Act [Cap 29
R.E.2002] the Land Act, 1999 [Cap 113 R.E.2002¢, Land (Amendment) Act, No.2
of 2004, the and the Land (Mortgage) RegulationBl. Glo. 43 of 2005 and the
Mortgage Financing (Special Provisions) Act, 2008vegn the enforcement of

' In practice, banks do rarely comply with this riegment. As quoted from the conference held by the

Regional Commissioner of Iringa to the people afiga Region, where people were addressing their
various complaints, in the conference there wagraptaint by a certain woman who complained that her
house was sold by NMB Bank Plc by the reason thathbuse was used as a mortgaged property. Where
it was seen that the bank accepted a photocogyeodetter of offer and not the original documend &n
was photocopied by the boyfriend of that womanhiashusband died since 1999 to be used as a securit
for the loan facility of 5,000,000/=. [emphasis ore] millardayo.com, visited on 23. march 2019 at
2:50pm

114 See, S.97 of the Land Registration Act [Cap 33.2002], any person may require an official search
in respect of any parcel and shall be entitlecet®ive particulars of the subsisting memorials agpg in

the land register relating thereto.

15 Binamungu, C.S. & Ngwilimi, G.S. (2006[Regulation of Banking Business in Tanzaniap.90 the
authors argued that search at land registry reeggdgtrable interests which include the descriptibthe
subject matter, ownership details and encumbraifcasy.

1% 1n Simon Mapolu Ngeleja v. N.B.G Civil Case No. 154 of 1991, HC-Mwanza Registryfobe
Lugakingira J. (as he then was) observed that #fendant had two wives residing in the mortgaged
house, the mortgagee never bothered to inquire tabocupiers. The mortgagee therefore took the
property subject to the right of the two wives (&tatvlagongo and Hadija Selemani) to continue tadees

in the suit premises and the purchaser took sutjebie same right. (decision on 20th June 1997)

50



mortgages in circumstances influenced by undueienite as they were enacted to
maintain stability, safety and soundness of finahsystem in the law of mortgages so

as to reduce the risk of loss of depositors.

However, the data collected from the field showpractice how the legal framework
governing enforcement of mortgages in circumstantgsenced by undue influence is
attacked by the problems in the reality. From fidddnk officers were of the view that
how informed consent is obtained is a questioraof.fThe fact that consent is obtained
in the agreement between spouses poses dilemoean lie observed in Regulation 4 of
the Land (Mortgage) Regulatioriéwhich provides for the steps to be taken to discov
the matrimonial status of the applicant have slooniogs, asking the applicant to sign a
form stating that he/she is either married or sohat a sufficient factor to ensure that
the wife will be involved to give consent, as séerihe case oCRDB Bank Limited,
Kassim Mwalongo v. Jenifa Barakael Lyirfwhere it was found that the respondent
was not the legal wife of the husband and yet ther® no any presumption as they were

living together.

Furthermore, legal practitioners commented thataliering whether the house offered
as security is a matrimonial home, that is, a lmgdr part of the building and adjacent
land if any, in which the husband and wife livedtter, is not an easy taSk.This is

contributed by the fact that most homes are regdtan the names of the husbands who
sometimes deal with their homes without the knogedf their spouses or incase of the
involvement of the wife, due to trust and confiderreposted on them, they tend to

unduly influence their wive¥?

In addition, Section 114(2) of the Land (Amendmekt}, 2004, has been repealed by
s.8 of the Mortgage Financing (Special ProvisioAs) of 2008, requiring additional

7Gn. No.43 of 2006

118 and Case Appeal No.12 of 2007 (Unreported)

9 See also, S. 122 (2) of the Land Act, 1999.

%% data obtained during interview. where the reseanslas interviewing loan officers from CRDB Bank
Plc.
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safeguards for spouses in the mortgage contexs itow the responsibility of the
mortgagor to disclose that he has spouse or nathath failure to do so is a criminal
offence. From the field, legal practitioners arghat this provision has perpetuated to
the raise of undue influence circumstances, asgbase who wants to obtain loan from
the bank do any means so as to ensure he getsntdrsm his wife’?* Commercial
banks demand consent of all spouses in order wt thb defence normally put forward
by borrowers after default that the mortgaged prype a matrimonial home, however,

the manner in which informed consent is obtainealgsiestion of fact.

4.4.3 Challenges facing Commercial banks in Enforoeent of Mortgages in

circumstances influenced by Undue influence

As the first objective aimed at examining the lefgamework governing enforcement of
mortgages by commercial banks in circumstancesenfted by undue influence. This
part deals with what challenges do commercial batdtee across in the process on

enforcement of mortgages in circumstances influetgeundue influence as follows;

First, the senior magistrates were of the view thaterience show that the problem of
loan recoveries and enforcement of mortgages bynwneial banks do not revolve
around the court's laxity but related to some flavesated by banks in granting of loans.
For example, the banks officers in the processranting loans are not lien enough in
cross checking the documents to support the lophcagion, such as certificate of right

of occupancy?? This can also be seen in the cas&winbic Bank (T) Ltd v. Mwamba

2! This can be observed in the casd afizania Investment Bank & Another v. M/S llabila Industries

Ltd, John Momose Cheyo and Ngula Vitalis Cheyo, anirs. Elizabeth Ngeleja Cheyo,Commercial
Case No. 27 of 2000, HC-Commercial Division, DSMgRe&y (Unreported), in which the objector
consented to the mortgage of her matrimonial hosa aomfort factor and not a primary security. The
court held: where a spouse consents to the mortgagfi the matrimonial home, she has waived the
benefits of protection under S.48 (1) (e) of theildrocedure Code [Cap 33 R.E.2002] and the Law of
Marriage Act [Cap 29 R.E.2002]

2 As quoted from the conference held by the Regi@whmissioner of Iringa to the people of Iringa
Region, where people were addressing their varonsplaints, in the conference there was a complaint
by a certain woman who complained that her house seéd by NMB Bank Plc by the reason that her
house was used as a mortgaged property. Wheresitsean that the bank accepted a photocopy of the
letter of offer and not the original document andias photocopied by the boyfriend of that womanhia

52



Enterprises Ltd & 7 Othet&®, where it was found in evidence that the certiéiaaf title
which was used to secure the said loan was pratess® issued two years after the
death of the property owner, further, it was putpodito be signed by the deceased. The
administrator of the estate was not aware of thelevtransaction and had in his custody
a letter of offer over the said suit premises whigds tendered and admitted in court.

The court observed:-

"In this case if the plaintiffs were not part teetfraud, then they
ought to be more vigilant in handling matters refdtto
mortgages and particularly on the identity of thertgagor".

Moreover, the senior magistrates went further bplaring that bank officers are
ignorant of making follow up of the requirementspiousal consent. In an interview with
the senior magistrates and advocates, they saiddnamercial banks believe that what
is signed or written in the documents for spousaisent is correct and true without
making any investigation to the documents signed #re spouse who signed the
documents. Hence it brings complications on thereeiment stage in case of default by
the borrower. Furthermore, the believe trend by mential banks in the value of the
properties mortgaged to secure the loan facilitynad backed with any tangible
evidence. For example, in the caseBaihk of Africa Tanzania Limited v. Rose Miyago

Assed’* where it was held that:

"it is high time now for the banks to be aware tbhate they
decide to exercise their statutory power of saledaunthe
mortgage agreement and the sale does not realizeathount
secured they cannot come to court with the viewhafing
recovered the unrealized amount by attaching anctianing
other properties of the mortgador

husband died since 1999 to be used as a securithddoan facility of 5,000,000/=. [emphasis on]me
millardayo.com, visited on 23. march 2019 at 2:50pm

' Commercial Case No. 18 of 2002, (HC) Dar-es-salRagistry

** Commercial Case No. 138 of 2017, (HC) Dar-Es-Sal@anmeported)
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This case gives a reminder to the commercial bémkevestigate on the value of the
mortgaged property and not to undervalue the sydogicause they cannot come back to

the court for their own wrong doing.

Second, commercial banks are faced with the prold&mrrangement by the husband
and wife to avoid the loan. For example, in theecakLucy Kiwelu v. Mexon John
Kiwelu, Comrade Auction Mart & Court Brokers LtdtaBdard Chartered Barnk’
where the appellant alleges that she was not athatehe piece of land was surveyed
and certificate of title issued. The learned tciadirperson rightly argued in her reasoned
judgment that "the process of surveying the ared iastalling the beacons were
sufficient to inform her that there were some deiading to the acquiring of the
certificate of title. Furthermore, the first respent (the borrower and mortgagor)
though duly served by alternative or substitutedyises he never made appearance in
court which forced us to proceed ex-parte agaimat.ht can be a carefully arranged
move to avoid liability to pay the loan and negelyvaffect the bank. This was observed
also in the case dfida Kyenkungu v. Kohn Kyenkungu, Equator inteoral & N.B.C
Limited"?® that

"Courts should not be used as avenues of convemiamose
duty is to render support to family schemes calefallored to
frustrate the noble duties of banks."

To add on that one of the interviewee stated that;

"kumbe kama mume wangu amekopa na nyumba yetu imawek
rehani, ni bora ni kimbilie mahakamani ilikusogezaida wa
kulipa mkopo huku tukitafuta héla

Lastly, during an interview with banks officersetissue of love, trust and confidence
reposed to husbands is a challenge to commeraiisbhecause wives are alleviated to
reach agreements which affect their right of octiopain the matrimonial home. This

can be evidenced in the caseTainzania Investment Bank & Another v. M/S llabila

125He, Land Appeal No.50 of 2010 (Unreported
126 HC, Dar-es-salaam, Civil Case No.57 of 2001,(Uartssl)
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Industries Ltd, John Momose Cheyo and Ngula Viahsyo and Mrs Elizabeth Ngeleja
Cheyd?’ where the objector (wife of the first respondertthsented to a mortgage of a
matrimonial home claiming that her husband infornfest that the first respondent
needed their house on plot No. 1472 Msasani PalanjDar-es-salaam as a comfort

factor and not a primary security. The court hélatit

"Where a spouse consents to the mortgaging of aimmatral
house, she waived the benefits of protection uSdet8 (1) (e)
of the Civil Procedure Cod& and S.59 (1) of the Law of
Marriage Act.*%

In addition, bank officers also pointed out, igmara of women in financial matters as
the major problem which contribute mostly to undhfeuence circumstances since most
men take advantage of that factor to dominate tHeofitheir wives as they believe that

a husband as the head of the family is the onlywdme deals with financial issues.

4.4.4 Strategies to be followed by commercial bankso as to ensure smooth

enforcement of mortgages.

This part answers the third research question ddtvgtrategies are to be adopted by
commercial banks in the process of enforcement oftgages in circumstances

influenced by undue influence?.

The legal practitioners suggested that inquiry &héwe done by the commercial banks
on the mortgaged property which secure the loaititfacr he rationale for an inquiry is

to enable the lender to make an informed decissaio avhether to take the security or to
avoid it and ask for another one, or take it subjecccupiers waiving their rights to

occupy the premises at the time of default. This whserved in the case Samwel

127 Commercial Case No.27 of 2002, HC-Commercial DivisDar-es-salaam Registry, (Unreported).
1281Cap 33 R.E. 2002]
1291Cap 29 R.E. 2002]
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Olung's Igogo and two others v. Social Action Treehd and otherd® where it was
held that

"A lender is now required not only to conduct searcthe land
registry but also has a duty to make inquiries \Whetthe
borrower's spouse has consented to the mortg&je”.

Demanding an inquiry to be conducted by banks,asy for the purpose of protecting
the interests of depositors i.e. banks' customen® waintain accounts with the
respective banks. This is so because unless theHanges, mortgagees stand a chance
to lose their money by not carrying out an inquityis therefore misleading, as some
lawyers tend to put it that mortgage transactionsld be conclusively processed

without carrying out inquiry.

In addition, senior magistrates pointed out thaarmwess should be provided to the
public at large on registration of interests. Assitalmost impossible for the lender to
know of the existence of the spouse especially vihemame of the other spouse is not
in the register or certificate of title. As long asves interests in the homes remain
unregistered, the problem of the use of matrimohiaine as security will remain

unsecured. Further, banks and financial instittishould mobilize to institute policies

that will make both spouses to participate in pdotes of obtaining loan whenever a
matrimonial home is used as a mortgage to secaredo as to enable commercial banks

to enforce mortgages in a proper manner.

13012005] T.L.R 343. Also in the case Bfank of Africa Tanzania Limited v. Rose Miyago Assa,
Commercial Case No. 138 of 2017, (HC) Dar-Es-Sal@dmeported) where it was stated that "it is high
time now for the banks to be aware that once thexjde to exercise their statutory power of saleeund
the mortgage agreement and the sale does notadhézamount secured they cannot come to court with
the view of having recovered the unrealized amdynattaching and auctioning other properties of the
mortgagor. This case gives a reminder to the comialebanks to investigate on the value of the
mortgaged property and not to undervalue the siychdacause they cannot come back to the court for
their own wrong doing.

131 See also the case biational Bank of Commerce Ltd v. B & E Investment Limited & Dorein
Francis Kanemile, Civil Appeal No.14 of 2002, High Court of TanzaniCommercial Division, DSM
(Unreported) where it was held that a banker hadtity of inquiry and to conduct physical verificat

of the owner of the property and the property ftbefore advancing a credit facility to the owner.
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4.5 Conclusion

It has been seen that the problem of undue inflereacnot been solved by tightening of
the laws but rather by raising awareness in théegoon the importance of registering
interests in the properties. But this will only behieved by the seriousness of the
commercial banks in making inquiry, provision otl@pendent advise to spouses who
use their matrimonial homes to secure loan and lmabon of banks and financial

institutions in instituting policies that will enkb both spouses to participate in

procedures of obtaining loan whenever a matrimohahe is used as a mortgage to
secure loan.
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CHAPTER FIVE
SUMMARY, CONCLUSION AND RECOMMENDATIONS
5.1 Introduction

This chapter presents summary, conclusion and ne@dations drawn from the study.
The major purpose of the study was to determine ltommercial banks enforce
mortgages in circumstances influenced by undueienite. Data for this study were
collected by the use of questionnaires and intervithe sample was taken from
Tanzania mainland specifically within Arusha City Wway of purposive and systematic

sampling techniques.

The problem that prompted this study was a conddat with all favourable

development of the law, the manner in which genaimesent is obtained, is not shown.
Instead practice show that men mortgage their matrial home in exclusion of their
spouse or they unduly influence them to give consdance, when default occurs, it
encumbers the process of enforcement of mortgagemmercial banks due to the

wrongful exercise of influence by one party over tther.

This chapter present the summary of the study riiggli draw conclusions and make

recommendations for the present and future resdmasing on the findings.
5.2 Summary of important findings

The objective of this study was to determine homeercial banks enforce mortgages
in circumstances influenced by undue influence.cBigally, the first objective was to

examine the legal framework governing enforcemémhartgages by commercial banks
in circumstances influenced by undue influencenttbe findings it is concluded that
the legal framework governing the enforcement ofrtgages in circumstances
influenced by undue influence is attacked by thebjem in the reality. It has some

shortcomings such as asking the applicant to siforra stating that he/she is either
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married or not is not a sufficient factor that thtker spouse will be involved. Further
discovering whether the mortgaged property is aimanial home is not an easy task
especially where the certificate of title is in thame of one spouse, for example; a
husband's name. Lastly, the provision of S. 8 @& Mortgage Financing (Special
Provisions) Act, 2008 has perpetuated to the raisendue influence circumstances as
the spouse who wants to obtain loan from the baak do any means to ensure he/she

acquires consent from the other spouse.

The second objective was to analyze the challerfgesig commercial banks in
enforcement of mortgages in circumstances influenmg undue influence. From the
findings it is seen that flaws are created by concrak banks themselves during
granting of loans, they are not lien enough in srasecking the documents supporting
loan applications. Also, there is ignorance of bafficers in making follow ups of the
requirement of spousal consent and the mortgagepepy itself. Lastly, is the
arrangement among spouses to avoid loans, trust@mittence between spouses and

ignorance of women in making financial decisions.
5.3 General conclusion

On the whole process, the study sought to determdave commercial banks enforce
mortgages in circumstances influenced by undueentite. From the findings it can be
seen that the risk of undue influence affectinglantary disposition by a wife in favour
of a husband is greater than in the ordinary ruoasies where no sexual or emotional

ties affect the free exercise of the individualib.w

The findings indicate that commercial banks mayosrd mortgages in circumstances
influenced by undue influence; if they took readdassteps to ensure that the spouses
understood what they were doing while entering anfmroposed transaction and that the
consent to do so was informed and genuine. Furttmmmercial banks may enforce
mortgages in circumstances influenced by undueentte if they took an inquiry on the

mortgaged property and the persons interestecetpribperty and on the face of the case
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they had no notice, actual or constructive of tireumstances leading to the suit in

guestion.
5.4 Recommendations

Based on the findings, this study basically malke®mmendations on how commercial
banks enforce mortgages in circumstances influefigedndue influence. The study

recommendations are as follows;-

First, it is almost impossible for the lender toolnof the existence of the spouse
especially when the name of the other spouse isnribie register or certificate of title.
As long as wives interests in the homes remaingistered, the problem of the use of
matrimonial home as security will remain unsecurdd. this case wives are

recommended to register their interest in the mmextnial home.

Second, the spouse should have the opportunitpranate her own legal advisor and
seek independent legal advice. The legal advismuldrhold a separate meeting with the
wife without the husband or the lender present. bhek should provide the wife's
solicitor with the necessary financial informaticglating to the mortgage transaction.
For example, details of the amount and terms effalcility, the purpose of the facility
and the potential amount of the husband's indebtdnThe bank should obtain a
written confirmation from the wife's solicitor stag that the nature and effect of the
security documents have been fully explained to together with their practical
implication. This will keep the commercial banksdrsafe place in case the borrower
defaults, as the process of enforcement of mortgétygake place in a peaceful and

clear manner since it was exercised in a reasomaldaliligence care.

Third, Banks should be mobilized to institute gtgolicies that will enable both spouses
to participate in the process of obtaining finahtw@an when a spouse wants to use a

matrimonial home as a mortgage to secure loan.
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Lastly, the government within its function of maming the legal framework, it has to
amend the laws so as to strike a balance, thab isrdtect the vulnerable party in

transactions involving a mortgage of a matrimoriame without making the home

unattractive to lenders.
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APPENDICES
APPENDIX I: QUESTIONNAIRE

QUESTIONNAIRES
Dear respondent,

| am Yustawinnie Vitalis Mtui, a student of Mzumbe University-Main campus,
Morogoro Region carrying out a research study. lusmalertaking academic research for

partial fulfillment of the Master's Degree in Law.

The study aims at examining on how commercial baek$orce mortgages in
circumstances influenced by undue influence. Ireotd achieve the objectives of the
study, | kindly request you to fill the questiommes attached herein as honestly as
possible. | assure you that your responses shatebeed with utmost confidentiality.

You are kindly requested to fill the questionnaising a pencil/pen by putting a tick)(
in the boxes after the phrase or by filling thecgpprovided in dotted lines by your own
words. In case the space provided is not enougasplfeel free to use an extra paper

and attach it to the questionnaire.
Thank you
Section A:Background information
1) Gender

a) Maleo

b) Femaleo
2) Age of the respondent...................v e eeeeeeevnenennnnnns
3) Education of the respondent

a) Std VIl g
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b) Form Fourmo
c) Form Sixo
d) Diploman
e) graduaten

f) other specifyn
4) Occupation of the respondent.............cccoevviiiiieiiiiiiiee e,
5) Martial status of the respondent

a) Marriedo

b) Singleo
6) For how long have you been working with the sank

a) 0-5yrso
b) 6-15yrso
c) 1l6yrs-aboven

7) Contact address

Section B: Enforcement of Mortgages in Circumstances influenak by Undue

influence
8) A mortgage is regarded sufficient for securiffghancial loan based on:

a) The borrower has good title to the mortgage
b) The mortgage will maintain its financial marketwalover the credit periad

c) The substance of the mortgage is covered by amanee policyo
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d) The borrower pledging the mortgage is generallgiftially strongs
e) The mortgage is physically and technically sound

9) What are the remedies available where the baraefaults?

a) Sale of a mortgaged property

b) appointment of a receiver

c) leasing or sub-leasing of the mortgaged property
d) entry of possession by the mortgagee

e) otherso

10) Are you aware of the existence of circumstanofisenced by undue influence
which prevent the enforcement of mortgages by coroiaebanks?

a) Yeso

b) Noo
11) Is the legal framework governing the enforcemeinmortgages by commercial
banks effective and efficiency enough?

a) Yeso

b) Noo

12) What are the challenges facing commercial banksforcement of mortgages?

a) Ignorance by banks officers in making follow ups

b) arrangement among spouses to avoid loan

c) ignorance of women in making financial decisians
d) unawareness of the requirement of spousal comsent

e) otherso

13) Are the institutional framework equipped enoughhandling enforcement of
mortgages in circumstances influenced by undueenite?

a) Yeso
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b) Noo

14) To what extent have undue influence circum&anaffect the process of
enforcement of mortgages by commercial banks?

a) maximumo

b) minimumo

15) What are the strategies for enhancing smootiloreement of mortgages in

circumstances influenced by undue influence?

a) carrying out of investigation

b) law provisiono

c) creation of awareness

d) provision of independent advise

e) otherso

THANK YOU FOR YOUR COOPERATION
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