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ABSTRACT

Foreign company means company incorporated outideterritory which have
established a place of business in the territoy @mtinue to have an established

place of business within the territofy.

Tanzania is endowed with enormous natural resowaedther economic potentials
that provide for the increasing opportunities afestment. Owing to her rich natural
resources and potential areas for investment in ageculture, manufacturing,
tourism, mining and energy industries, Tanzania atisacted a handful of big

investors from foreign countries.

This study was aimed to examine on the laws anctipeagoverning the registration
of foreign companies in Tanzania. In which the gtadntained five chapters. In the
study, the main objectives was to have a criticallgsis in the legal and regulatory
framework in relation to the registration of foreigompanies in Tanzania while
specific objectives were to examine the extent emdiits on effective laws and
practice governing registration of foreign compani analyze loopholes in legal
and regulatory framework governing the registratiminforeign companies that
attracts foreign companies to the abuse of freedbimvestment and doing business
and examine to what extent of awareness providedhbyinstitution concerned

registration of foreign companies.

The study was conducted at Dar Es Salaam City avalvied a sample size of 30
respondents was recruited for this study. The @imr sample was based from
TIPER (Tanzanian and Italian Petroleum Refining @any Limited). Cargo
Delivery Freighters Ltd and East Cost Oil & Fats Cul, in Directors, legal officers

and Company Secretaries were selected.

Also interviews and questionnaire were administetedadvocates dealing with
corporate laws, academician experts in corporat@sldigh court judges of the

Commercial Division, TRA and BRELA officials.

! Section 320 of the Companies Act, 2006



The data were collected through a combination ohri&ues namely; interviews,
documentary review and questionnaires. The coliedégéa were analyzed qualitative
data analysis, discussed and presented throughsthef tables as well as text in
chapter four.

Chapter three of the study based on the analysithefdifferent legal regimes
governing registration of foreign companies of sosedected case studies which
demonstrated the problems. In the last chaptee)(faontain conclusion on the

findings of the study and recommendations

Xi
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CHAPTER ONE

INTRODUCTION AND PROBLEM SETTING
1.0 Introduction

In Tanzania Partnerships, Sole Proprietorships,pEive societies, Trusts, Joint
ventures, and Companies/ incorporated company registered branch of overseas
are the main forms of business associatfolihere are several ways in which a
company may be classified. It may be classified tba basis of ownership

(members), liability, control and incorporation. Asr as foreign companies are

concerned, they are classified on the basis ofrjporation.

Foreign companies have been defined to mean coegancorporated outside
Tanzania, which, after the appointed day, estabdisplace of business within
Tanzania and companies incorporated outside Tamzahich have, before the
appointed day, established a place of businessrwidinzania and continue to have

a-place of business within Tanzania on and afeeaffpointed day:

Also, it has been defined to mean companies incatpd outside the territory which
have established a place of business in the terrigmd continue to have an

established place of business within the territory.

Tanzania is endowed with enormous natural reso@adother economic potentials
that provide for the increasing opportunities ofestment. Owing to her rich natural
resources and potential areas for investment in apeculture, manufacturing,
tourism, mining and energy industries, Tanzania at@sacted a handful of big

investors from foreign countries. In recent Tanaahas made major progress in

’Read more at: https://lwww.tanzaniainvest.com/economy/tanzaniastment-legal-
framework/accesedn the 8th feb.2018

®Farrar J.H & B.M Hannigan, (2000), Farrar's compéay, (4th ed), The Bath press, Butterworths,
London. atp 5

4 Section 433(1) of The Companies Act, 2002

® Section 320 of the Companies Act, 2006



putting into place a general policy and legal emvinent which is more favorable

for private sector expansion and sustainable ecandevelopment.

In the investment arena, almost all key playersehagen liberalized ranging from
monetary management, foreign exchange system, u#tgne marketing
arrangements, local and foreign banks and non- bastitutions, and also tax

regime system.

This study mainly focuses on the analysis on tHec@¥eness of the laws and
practice governing the Registration of Foreign Cames in Tanzania. Therefore,
this study has analyzed on the effectiveness ofldines and practice governing

registration of foreign companies in Tanzania.
1.1 Background of the Problem

Registration of foreign companies’ history in Tamzacan be traced back to the
period of pre-independence there was a Companiein&®we which was the
Colonial pieces of legislation. Whereby the posteipendent Tanzania had adopted/
inherited. It has its origin in the 1913 Indian Guanies Act, and it was enacted in
Tanganyika by then in 1932The Ordinance has existed for about seven decades
hence the Companies Act which enacted 2002 and caméorce from ' March,
2006° The existing Companies Act has gone with minor meingents which have

been effected to it by the parliament in the CongmAct. Both the old legislation

®https://www.tanzaniainvest.com/economy/tanzani&stment-legal-framework/accessed on 23
January 2018 at 11:07 pm

7 .

ibid
8 Sylvester Sebastian, Corporate Responsibility ufitle Companies Act: An Examination Towards
Compliance with Companies’ Constitutions In Tanaani

https://lwww.academia.edu/10473060/Issues_on_Compamy In_Tanzania?auto=download/
accessed on fFeb. 2018 at 5:32 am

® Company Law Reforms in Tanzania: The Companies Act2002 extracted from
http://lawworldwide.com/company-law-reforms-in-tamia/accessed on {Feb.2018

2



and the existing Companies Act are propagating siamilar procedures in the

regulation of Foreign Companies since pre-indepecefe

The law allows a Foreign Company to establish aegta business in Tanzania only

if the Foreign Company proves that their Overseas@nies are in existenteAs

to prove, according to the Companies Act, a faregigmpany can establish a branch
by registration of an established place of busimedsnzania but is not deemed to
have a place of business in Tanzania solely onustaxf its doing business through

an agent on his place of business in Tanz&nia.

Upon the registration, the foreign company will ate same power as if it has
been incorporated in Tanzania and will be subjettethe laws of Tanzanid.A
foreign company seeking to establish a place oinless in Tanzania must deliver

various documents to the Registrar which includes:-

A certified copy of the Charter, Memorandum andidles of association and other
instrument constituting/defining the constitutidntloee companyor exampleby-law

and share holder’s agreements.

The document submitted to the Registrar must beniglish or otherwise must be

translated and certified. Out of that the list okdtor(s) and company secretary of
the foreign company must be accompanied with tldestent of all subsisting

charges created, names, addresses of one or ma@enpevhom are resident of
Tanzania authorised to accept on behalf of theignreompany service of process
and any other notice like demand notice requireketgerved on the company or to
represent the company as its permanent represengtits place of business (with a

statement as to the extent of its authorit}).

© Mndolwa E.B et el, (2003), Liquidation Law and &tiee in Tanzania Mainland. Mzumbe Book
Project, Mzumbe, Tanzania At Pp 3-4

1 Section 434 of the Companies Act, No. 12 of 2006

12 Section 433 of the Companies Act, No. 12 of 2002
Bhttps://uk.practicallaw.thomsonreuters.com/7-562-
29057transitionType=Default&contextData=(sc.DefgfitstPage=true&bhcp=1/ accessed 15
Feb. 2018

14 Act No.12 of 2006 section 434(a)



Also, must provide with the Registrar full addredsregistered principal office of
the company and its full address of place of bussingn Tanzania. Statutory
declaration made by the director or secretary ef cdbmpany stating the date on
which the company's place of business in Tanzaamesgtablished, the business that
is to be carried on and if different from the régied name of the company, the
name under which the business is to be carriedndnttze copy of the most recent
financial records and related reports of the comgpan English or certified

translation®

The registered foreign company will be issued byEBR with Certificate of
Compliance. It has to file, among other things, lraccounts in every calendar
year.

Also from the BRELA, Certificate of Compliance, theanch must obtain a TIN
Certificate that is to say, branch must register with the Tarm&evenue Authority
(TRA)'® for a Tax Identification Numbéf that will be used by the branch for

payment of taxes and VAT Verification Number

Business License must be obtained by the foreign company for spetifits type

of business. This is usually obtained from the Btiryi of Industry, Trade and
Investment, or relevant Municipal Council, depemgdion the type of busine8s.
Other license or authorisation for trading in certbusiness sectors may require
special license/ authorisatiéhFor example, a company dealing in manufacturing of

commodities must obtain an Environmental Impacte&sment Certificafé from

15 |bid section 434(a)

'8 Tanzania Revenue Authority Act, No. 11 of 1995

" Income Tax Act Cap. 332 Revised Edition 2008

8 the Value Added Tax Act, 2014 and its Regulatiomsler the EAC Customs Management
Act,2015

9 Under section 11 (1) of Business Licensing Act, R of 1972
Zhttp://www.ey.com/gl/en/services/tax/internatiotat/alert--tanzania-companies-registry-requires-
companies-to-file-annual-returns-by-5-january-20déitessed on {5 eb. 2018 at 11:03 am

2L Under Contractors Registration Act No. 17 of 199dap 235 R:E 2002] and Contractor
Registration (Amendment) Act, 2008, Act No. 15 608

22 Under Regulation 5 of The Environmental Impactesssnent and Audit Regulations, 2005 which
has been made under Sections 82(1), 230(2) (hpf(Ghe Environmental Management Act, 2004
(Act No. 20 of 2004)



the National Environmental Management Council heh8& clearance Certificate
%0 the TRA?

In other countries with regards to this matter, ifmstance in UK all companies
registered can be viewed on electronic registrppléed via the Registrar’'s website
of UK where any person can check through the swittise company on whether it
is dormant, wounded or existing. However an oversggmpany can form a base in
UK by joining with a British company are usuallytilimited companies or as a
partnershig?>

With the shared legal history with common law coiast like Kenya, a foreign
company wishing to open an office in the countrgudti deliver to the Registrar of
Companies, all requirements as they are envisagethe Companies Act of
Tanzania, together with a list of all existing aie(s) entered into by the company

affecting properties in Kenya, and Full addresplate of business in KenyA.

While in Ugandan perspective is that a companyripm@ted outside Uganda may
carry on business in Uganda through a branch. dieroto establish a branch in
Uganda all document or forms and details as theimeapent with registration of the
same in Tanzania must be submitted to the Regisfr@@ompanies but with the
additional requirement of a statement of existihgrges created by the company in
Uganda, if an/.

Banks and other financial institutions are fraughith risks and dangers ranging
from instability in the economy, moral hazards ahdman misjudgemefit

Foregoing facts are highlighted by the Meridian BBank (T), Greenland Bank

% Under The Finance Act No. 16 of 2014

24 Under The Tax Administration (General) Regulaticd316 made under GN NO. 101/2016 under
sections 28, 30, 35, 92, 94 andB®& Tax Administration Act, 2015
Bhttps:/ipublications.parliament.uk/pa/cm199899/chiwb990729/wgp.htm/ accessed on 11/2/2018
at 06:06am
Zhttps://www.companysecretariesafrica.com/foreigmpany-registration-kenya/accesseah 15"
February 2018 at 10:00 am

27 part X, Particularly Section 370 , Uganda Comps#iet, Cap 110 of Laws

28 https://leconomictimes.indiatimes.coatcessed on“day of October, 2019
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Ltd?® and £' Adili Bancorp Ltd* With this regards, the foreign company wish to be
registered in our country BoT is required to cortdnwestigations, it may deem
necessary to ascertain the validity of the documesntbmitted, the history and
financial status, the charter and experience of phnespective management,

adequacy of its capital structure andnitsdus operandum.

Despite the presence of such a regulatory framewerdkistered foreign companies
in Tanzania have been reported doing business wuiitbeing registered, doing
business without a business license, also illegpbeation of minerals and not
paying taxe$?! It has been reported that between 44,000 and @106tainers of
gold and copper estimated had been exported betw868 and March 2017
whereby estimated losses in government revenuengrinto trillions of shilling

over the two decadés.

It is the friendly policy and good legal framewogoverning the registration of
foreign companies that will attract number of fgreicompanies and the country
which foreign company will benefit from the regaion of that company in his

country.

29 This was a subsidiary of the Greenland Bank infidiga There was news that the bank in Uganda
is in economic shambles. This causedhk run (flow of customers and depositors rushindo their
banker to withdraw their deposits). Accordingly the central bank of Uganda took oves Bank
and liquidated it. As news spread in Tanzania thatGreenland Bank in Uganda has collapsed,
customers rushed to the bank and started to withdinair deposits. To contain this situation, the
B.O.T investigated the financial status of the bankl declared it to be in good financial condition.
Even after declaration customers/ depositors weoé comfortable and therefore continued
withdrawing their money. To avoid further bank rand contagion effect (spreading of ideas,
rumours and feelings influencing customers to feat their deposits are unsecured), the BOT put it
under statutory management until October 2000 wienindependent AuditorTana Somaiya
confirmed that the bank was insolvent therefore uhable to carryon business. As a result BOT
issued the notice of liquidation and appointed BBan official liquidator of the bank.

%0 Unlike the Greenland Bank, thé Adili Bancorp Ltd was faced with the poor managamas a
result sustained a huge loss. On examination th& B@ it under a statutory management for five
months( from 15 May to Sept. 2006) it was satisfied that the peoblwas mismanagement. After
the change of management, shareholders and rdigtitm, the bank was reopened and came in a
full swing as Azania Bancorp Ltd. As a result tlemk won back its confidence.

3prof. Nehemia Osoro, “Mapendekezo 21 ya kamati yi@ ym makinikia” Available at
https://lwww.ippmedia.com/sw/habari/haya-ndiyo-majekezo-21-ya-kamati-ya-pili-ya-makinikia/
accessed on 21/03/2018

32 Roger Nellist, the Mineral Sands Export Saga: Baie Affairs, Britain Tanzania Society, No.118
sept.2017



1.2 Statement of the Problem

Foreigners register companies in Tanzania so dsave a place of business in
Tanzania. The laws of Tanzania on foreign comparegsstration aim to ensure
foreign company’s activities are regulated in thanmer they can have safety

establishment and operation within the couriiry.

Once a foreign company or companies registeredsitthe same power as if it is the
company incorporated in Tanzania, and thereforgestilo the laws of Tanzania. In
Tanzania foreign companies are regulated by variaws such as the Companies
Act,** tax laws (includes the Value Added Tax Atthe Stamp Duty Act® Income

Tax Act®’ Tax Administration Act® and Business Licensing AGt

Despite such legal framework which exists for reggiton of foreign companies still
foreign companies abuse their freedom to investdamig busines& For example,
current registered Foreign Companies in Tanzanige hlbeen reported doing
business without being registered, doing busineglout business license, also
illegal exportation of mineratsand not paying td% hence lead to loss of revenue

by the governmert

Since it has been reported foreign companies haem ldoing business without
being registered doing business without businesndie, also illegal exportation of

mineral§* and not paying td% hence lead to loss of revenue by the governtfient

*see: read:https://www.cti.co.tz/cpages/regulatoayrework/ accessed off ®ctober, 2019

% No.12 of 2006 [CAP. 212 R.E. 2002]

% [Cap. 148 R.E. 2002]

% [Cap. 189 R.E. 2006]

37 [Cap. 332 R.E. 2008]

38 [Cap. 438 R.E. 2002]

39 [Cap. 208 R.E. 2002]

40 African Barrick Gold PLC v. Commissioner Genergiix Appeal No. 16 of 2015, in the Tax

Revenue Appeals Tribunal at Dar es Salaam, (2018ghorted).

“1 Prof. Nehemia Osoro, “Mapendekezo 21 ya kamati pjla ya makinikia® Available at:

https://www.ippmedia.com/sw/habari/haya-ndiyo-majekezo-21-ya-kamati-ya- pili-ya-makinikia/

accessed on 21/03/2018

*2 |bid.

zj African Barrick Gold PLC v. Commissioner Genefedx Appeal No. 16 of 2015, (Unreported).
Op. cit



while the legal and regulatory framework of regititn of foreign companies in

Tanzania. Hence this research had the followingeatives:-
1.3 Objectives of the Study

The main objective of this research was to haveteal analysis in the legal and

regulatory framework governing the registratiorfareign companies in Tanzania.
1.3.1 Specific objectives of the study

I. To examine the laws and practice governing redistraof foreign
companies.

ii. To identify the loopholes in legal and regulataigriework for registration of
foreign companies in Tanzania that attracts foreigmpanies to the abuse of
freedom of investment and doing business.

iii. To examine to what extent of awareness providethéynstitution (BRELA)

concerned registration of foreign companies tacttramunity.
1.4 Research Questions
This research study was guided by the followingstjoes:-

i. Is the legal framework governing the registratioin fareign companies
effectively?

ii. Is the regulatory framework governing the registraiof foreign companies
effectively?

iii. What are the loopholes in the legal framework gowey the registration of
foreign companies that attracts foreign comparugbtée abuse of freedom of

investment and doing business?

> Prof. Nehemia Osoro, “Mapendekezo 21 ya kamatipjla ya makinikia® Available at:
https://lwww.ippmedia.com/sw/habari/haya-ndiyo-majekezo-21-ya-kamati-ya-pili-ya-
makinikialon 21/03/2018

4% African Barrick Gold PLC v. Commissioner Genefx Appeal No. 16 of 2015 (Unreported).
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iv. What are the loopholes in the regulatory framewasverning the
registration of foreign companies that attracteifgm companies to the abuse
of freedom of investment and doing business?

v. To what extent does the institution (BRELA) conaztnregistration of

foreign companies provides awareness to the conmytuni
1.5 Significance of the Study

To determine the effectiveness of the laws andtis@governing registration of
foreign companies in Tanzania and make suggestonsny gaps in laws and
practice that attracts foreign companies to thesatmf freedom of investment and

doing business.
1.6 Literature Review

There is scanty literature on the subject matteteurdiscussion. However, the
researcher was able to review some of the litezatthrat in one way or another had

some aspects of the covered topic as discussed belo

Farrar, J.H & Hanning, B.M (1998)*" write aboutinternational dimensions of
company lawand sub-headingfhe extension of corporate activity beyond national
frontiers, they establish that, engaging in such activitieenéually occasions
complex problems of private international law. Agls they indicated the need of a
type of registry which carries all such activities far as the registration of
companies in general is concerned in UK. On what thalled Disclosure by
overseas companieshile quoting section 691 the authors pointed out that a
company incorporated outside Great Britain looKimga place of business must file
a certified copy of its constitutiom list of directors and secretapnd the name and
address of one or more persons authorised to aseeyte which is subject to the

jurisdiction as well disclosure and intends to pobtcreditors. These authors went

" Farrar's Company Law,. International dimensionsahpany law ,(% ed) P. 747-751
8 UK, Companies Act, 1989



further and said any alteration must be notifiethimi 21 days after notice could

with reasonable diligence have been received im@stair'®.

Accounts must also be prepared and fflednd particulars of charges registered.
The company must exhibit its name and the faciroitéd liability. In addition to
these requirements which only apply to a companighvhas established a place of
business in Great Britain, the provisions of thealficial Services Act, 1986apply

to issues of, or dealings in, foreign company s#esrin the UK. Lastly a foreign
company which are carrying on business in GreaaBrior have at any time done

so can be the subject of an investigation by thealtenent of Trade and Industt.

The writer however, dealt much with registratiorfaieign companies in relation to
the position in UK. The research will explore thiéeetiveness of the laws and

practise governing registration of foreign comparireTanzania.

Dowdall®®

who was once the Registrar of companies in Taaz@hanganyika)
wrote about the registration of companies in Tar&aHis article ofCompany law

in Tanzania and its Administratigorovides the historical background of registering
foreign companies and traces the development ofathie governing and regulating
companies in Tanzania Mainland. He hinted on ftifects of adopting laws and
thus he states” When a law has been made in anothertry like England, it
particularly suitable for the conditions of thauotry, and if we adopt the same law
here, it may not be suitable to the peculiar caowliof this country”. This had
always to be borne in mind, apart from the diffigtthat many areas to lawyers in

practice.

93, 692, Companies Act, 1985

%0's. 700 Companies Act, 1985

°1 B. Rider, D Chaikin & C Abrams, Guide to the Finah Services Act, 1986

*2Supra note30. Sections 431,432 Op Cit

53pawdall, D.J.A,Company law in Tanzania and it's Administration, P.A Thomas(Ed), Private
Enterprise and the East African Company, Tanzaunialighing House, Dar es salaam,2014. At pp.
46-58
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However, he does not discuss clearly on how apphicafor registration were

scrutinized before registration is affected in twantry. The unjust, he provides
though is that” What of foreign companies are tledther locally incorporated

companies dominated by foreign capital or persaratompanies incorporated
outside the country? | can see no difficulty io\pding legislation suitable for the
country’s needs in this respect, and because sejmrate legislation, it does not
imply that it should be harsh or oppressive becaitse all, although included in the
same Companies Ordinance, the requirements andioreldo companies

incorporated outside and registered in Tanzania addreecessity separate and
different but not, | suggest, harsh or oppressivhis is in line with Companies Act
(Cap. 212).

From the above, it obvious that little is knownlww scrutiny of companies before
registration is affected, hence resort to Englighegience. We are aware of the

advancement of level of development but still eigpeze may be shared.

Gower (2008}* writing about companies in Britain explains how register or
establish foreign company under the British Law.dthdes that, before establishing
a place of business of a foreign company there rbestelivered or required
documents like certified copy of its Charter or Me@andum and Articles of
Association; A list with particulars as to directoand secretary; the name and
address of one or more persons resident in Braaihorised to accept service of
process and notice; and an annual statement indbtmalance sheet and profit and
loss account with particulars required in caseragamy is registered in this country.
However, he does not review the mechanism apphcebtest or check validity and
liquidity of the foreign company before registerifigas to avoid absurdity of

registering an insolvent company or an illegal camp

% The Principles of Modern Companies LaW @) at Chapter 28
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It is not the same like the former authisamy Hardy(1979)°°, while writing about
company law in UK, specifically on the registratioh foreign companies termed
those companiegyverseas companigsade a step ahead as far as the scrutinisation
of such companies is concerned by saying that saofpanies must deliver to the
Registrar of Companies a certified copy of its @vaor Memorandum and Article

a list with particulars as to the directors andstry, the names and address of one
or more person resident in the United Kingdom artgled to accept service of
process and notice and an annual statement irothredf a balance sheet and profit
and loss account with the particulars requiredhim ¢ase a company registered in
this country. He does not tell though the prodbsd goes on with the office of
Registrar of Companies and how incompetent comgaagyplication is treated. The
author does not expand our understanding on tleeafothe accountants and other
related professionals with regard to foreign inmesits. As such the inputs do

enlighten a bit on the dilemma.

Comparing with other authors howeviVjlliam C & Mc Andrew(1972) *® reveals
the development of the law governing registratioocpss of foreign companies, by
contending that overseas (foreign) company mayyaamr business without being
incorporated under the legislation relating to camips, however large or small its
membership may B&é The discussion of these authors indicates theretexists a
lacuna in law. If the company is not registered under the lawsaakespective
country, will it be just to liquidate such compangder those law8 The authors
went further saying, before an overseas company iggfistered it must within a
month of doing so file with the registrar a ceetificopy of the instruments defining
the constitution of the company, and a certifieshstation if not in Englisha list of
directors and secretarthe date and the address of at least one persatent in

Great Britain authorised to accept services ofceotin behalf of the company and

% Topham and lvamy’s Company Law, (15th ed), Butteth & Co.(Publishers) Ltd, London at p.
21

% Jones H.F, (1972), The student’s guide to comgawy (2nd ed), Gee 7 Co (Publishers) Limited,
London at p. 42

°7(1881) 6 App. Case 386
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lastly the date on which the companyplace of business in Great Britain was

established.

As a result of the proposal made for a consolidatibthe various Acts, from 1948
onwards, two joint reports by the law commissionialhrecommended many

technical amendments to the existing law in theptd assist consolidation.

Morse (199952 in his writing established that there have beeresg\changes and

addition of the text of the 1985 Act as a resultttd implementation of several
directives. Among other things he advanced anccatdd the need of directives on
disclosure requirements for branches of the oversempanies while emphasising
on the requirement of a certified copy of its caosion; a list and particulars of

directors and secretargnd the name and address of the person to bereseith@r

authorised to accept or host services.

However, Tanzanian authors have recently madetsfiiormatters regarding foreign
investments in Tanzanidndolwa et al (2000%° show in their book that, the most
common way of doing business in the world is thiotlge limited liability form. In
their assertion they emphasized that in light & liberalisation of the Tanzania
economy and the laws changing to accommodate foraigestment hitherto
shunned, a lot more international companies hamwengpup as joint ventures with
Tanzanian counterparts, or solely in their own cépaHowever, they note, and
reveal that, there are liquidation problems attitme these foreign companies cease
operations and subsequently need to be liquiddkey; went further, arguing that
the liquidations are under Tanzanian laws, whiclndbdo justice to cross boarder
obligations of these companies. Again, such measuar@quity are detrimental to

the intended atmosphere of encouraging inward tnvest and inter regional trade.

*Morse G, (1999), Charlesworth’s Company Law, (16, Sweet & Maxwell, London. At Page 10
% Mndolwa, E.B, Kashonda, M.A& Binamungu, C.S, (2000Business Law Students Manual,
NBAA, Dar es salaam. p& 5
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With the resurrection of the East African Communttye presence of SADCC and
COMESA, cross borders provisions have to be seeentmurage cross borders
modalities rather than be left sd hocactions. These authors show and further
make shed light on the problem with the existingmPany laws in Tanzania
prompting a need to be addressed, made and proeldad guidelines compatible

with the laws and fill the existing gaps left.

Chris P.M and Saudin J.M (20045° have presented the issues where foreign
investors failed to pay PSRC the purchasing pricthe statutory corporation they

have bought. Worse enough due to the loop 825204

hole on the procedures caused by our laws, the $aragn company also raised
capital from Tanzanian local banks to purchaseptitdic owned assets. This shows
that the foreign company was not scrutinised alibeir financial status before
registering it in Tanzania. Effects of non- cutatisn of such companies before
registering them has caused and results into gyeato the Government. My thesis
has recommended on what should be done preventirggh investors from

abusing investment laws and procedures.

In summary, Companies are registered under thedijgtional laws of Tanzania,
whether local or foreign. They are managed underzaaian laws their annual
compliance requirements are under Tanzanian lates f@reign companies amongst
these are used to advanced legal framework thditdées their operations in the
world. As our laws are not updated to be tanderh wibrld trade, we are not only
scuffling inward investment efforts currently beimgrketed by the government, but
also discouraging existing foreign companies camtig activities. Since these all
remain incidental to the registration of such comes it is these gaps my research
will fill by paying great attention to the competenof the laws as far as the

registration of foreign companies is concernedanzZania.

0 Some Comments-Some Issirespvestment in Tanzania, Ecoprint Ltd, Dar daa. p 51-55
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1.7 Research Methodology

Research methodology shows the framework in whitik tesearch study was
carried out. The empirical, methodological approdoh this study has been
informed by qualitative research methods. The tptale research is flexible with
multi-method focu$! This part therefore tells, about the researchotiesirea of the
study, population sample, sampling techniques, sypé data, data collection

methods, data collection tools and data analystsiigues.
1.7.1 Research Design

This part of the study focuses on the structurglees of the research. Aimed at
analysing the way the study was organised to aehilb& specific end¥.1t is the
conceptual structuf@within which this research study was conductedpitstitutes
the blueprint for the collection, measurement andlysis of data, hence facilitate

the smooth sailing of the research operations.
The research design which has been usedss study research design.
1.7.1.1 A case study

A case study employed, observation, interviews, fwdis group discussions as
methods of data collection from TIPER (Tanzaniad Halian Petroleum Refining
Company Limited), Cargo Delivery Freighters Ltd aBdst Cost Oil & Fats Co.
Ltd, legal officers and advocates from corporate fiams and Company Secretaries.
Tanzania Revenue Authority (TRA) and BRELA.

51 Introduction: The Discipline and Practice of Qtatlve Research, In N. Denzin and Y. Lincoln,
(eds.), Handbook of Qualitative Research, Thougaakk, CA: SAGE ppl-28

®2 Milanzi, M.C., (2002), Research Methods in So&alences: Theory, Philosophy, Methodology
and Observation, Institute of Public Administratidfzumbe University, p.29

83 Kothari, C. R., (1990), Research Methodology, Meith& Techniques, 2nd Edn., K.K. Gupter for
New Age International (P) Ltd p.39, see also Rwegos, H. M. M. (2006). A Guide to Social
Research, Mkuki and Nyota Publishers, Dar es Sala8® where a research design is said to be an
arrangement of the conditions for collection andlgsis of data in a manner that aims to combine
relevance to the research purpose with economyoicegure
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Respondents with experience, familiarity with tlopit and shaped by common

established features, such as laws from the alstegary were involved.
1.7.2 Area of the Study

The area of the study was Dar es Salaam, TanZHméarationale of selecting Dar es
Salaam stems from reasons that include: Firsta& @asier for researcher to access
the case under the stuftyr exampleTIPER, Cargo Delivery Freighters and East
Cost Oil and Fat Co. Ltd in the city. Second, isvedso helpful as all the researchers
secondary sources of data were obtained from tingdre/ika Library, High Court

Commercial Division and the University of Dar easassm Faculty of Law Library.

In other words it was easy and convenient in n@lguick references to the

secondary data as needed.
1.7.3 Population Sample

This sample of the study concerned with a totaB@frespondents which includes
TIPER (Tanzanian and Italian Petroleum Refining @any Limited). Cargo
Delivery Freighters Ltd and East Cost Oil & Fats Ctul, Advocates, Academician
in corporate Laws, Judges of High Court,TanzanigeRee Authority (TRA) and
BRELA.

1.7.4 Sampling Techniques

To choose a study sample is an important step ynresearch project since it is
rarely practical, efficient or ethical to study twaole populatior?® In obtaining the
respondents, the researcher has used a systematptirsy method and purposive

sampling.

% Mashall, M.N., (1996), Sampling for Qualitative earch , Family Practice, Oxford University
Press, UK p.522
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Systematic sampling method requires that, the @bjom be accurately listed in
such a way that each element of the populationbmaminiquely identified by its
order®® The information obtained in systematic samplingekable®® Purposive
sampling enables the researcher to choose respsruszause of certain critetat

is a deliberate selection of sample units that @on§ to some pre- determined
criteria. This involves the selection of cases Wwhie judge most appropriate ones

for the given study®

That being the case therefore the selection ofréepondents in this research was
based on the reason that, the respondents mustlbacguainted with company law
and experience since the research at hand highlyires knowledge in corporate

laws.
1.7.5 Types of Data, Data Collection Methods and Bts
1.7.5.1 Types of Data

The word data is defined to mean and include allitfiormation that the researcher
collected and gathered for the stfdyThere are two types of data namely primary
and secondary data. In this research, the reseamsded both primary and

secondary.
1.7.5.2 Primary Data

Primary data is the original information collectéar the first time. It is the
information that is collected directly from the gedis. It is the information that is

obtained from the persons who are directly affedtgdhe problem or information

 Myneni, S. R. (2001). Legal Research Methodoldiighabad Law Agency, Assian Offset Press
p.226

% Ibid

" Dooley, D. (1995),Social Research Methods, (3rd.EdPrentice- Hall of India Private Limited,

Delhi p. 136

68 Krishnaswami, O. R. and Ranganatham, M., (20®&),p. 139

69 Mugenda, O. M. and Mugenda, A.G., (2003), Resedelhods: Quantitative and Qualitative
Approaches, Acts Press Nairobi p. 64
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that is obtained through observatidnn this research primary data were obtained
from BRELA, TRA and TIPER (Tanzanian and ItaliantrBleum Refining
Company Limited), Cargo Delivery Freighters Ltd aBdst Cost Oil & Fats Co.
Ltd.

The researcher interviewed people who deal with gioblem on the day to day
activities. In line with this the researcher alsadhresponses from academicians,
judges, advocates, lawyers and the Registrar ofpeoras this happened to know

the topic at hand.
1.7.5.2 Secondary Data

Secondary data is the information that is obtaifteth published sources such as
books, journals, articles or from someone who wdrke the subject. This

included reviewing of written materials includingatutes, books journals, and case
laws since they have legal interpretation of thesland statements of facts with
relation to the study. Or it might be informatialorh a person who had dealt with
the problem at one point or the other for exambteugh research however in this

study none of this was available.

This research employed secondary data from boatisleas from internet sources
and case laws. This is based on the footing thetabled the researcher to know the
research gapes and the extent in which the retysiraf foreign company has been
underscored by other writers. This also helpedréisearcher to verify the findings

on primary data.
1.7.5.3 Data Collection methods

The study used both primary and secondary dataatmh methods. The primary
data were collected through questionnaires, ing@rsi and personal observation;

whereas secondary data were obtained from vari@mesindents such as books,

0 bid., p.134
™ Ibid
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journals and other written reports which were ala#é in the libraries. In this study
the following data collection tools were employeBersonal interviews and
guestionnaires survey were the main methods ircitig primary data. Secondary

data were collected by a literature review. Theeedéscussed herein below:-
1.7.5.3.1 Primary Sources of data.

This method of data collection helped the researtheavoid chances of making
assumptions and relying on hearsay from unreliadparces. Interviews and

Questionnaires was used. Data obtained in this &oecalled primary data.

The field research for collecting primary data wasducted through the following
ways:-

1.7.5.3.1.1 Interviews

This is a face to face interaction in which theessher obtained information from
the interviewee. The researcher used both struttamne unstructured interviews in
order to exhaust the data collected. Through irg@rythe researcher was able to
obtain the data from the experience and views efitkerviewee. This method was

complemented by the use of questionnaires.
1.7.5.3.1.2 Questionnaire

The researcher prepared questions to be answeredsbiected group of research
respondents. Questionnaire has been termed t@bedameans of data collection as
it provides a chance to the respondents to thirdtotighly before responding.

Questionnaires were used to the respondents whemetearcher could not meet
physically. The researcher supplied questionnaaréise relevant personnel from the
aforementioned sample. The questionnaires contaibeth; structured and

unstructured questions; with both; open and closkeé questions in order to obtain

all the information relevant to the study.
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1.7.5.4. Secondary Data

Secondary is the data that were collected by sometse for some other purpose
i.e. the data which was not collected to answerrédsearcher’s specific research
guestions and was instead collected for anothepgse:72 Secondary data is
economical; the researcher saves money, time, yne&ng other resources. A major

disadvantage of using secondary data is that itmoagnswer the researcher’s
1.7.5.4.1 Documentary Review

During the research, the researcher visited Mzurilmeversity library, the

University Dar es salaam library and Tanganyikardip at Dar es Salaam in order
to collect the information relevant to the studyformation was obtained through
the analysis of statutes, cases, textbooks, jowarales and reports on the related

study.
1.7.6 Data Analysis Techniques

The research used qualitative data analysis, wBithe process in which we move
from the raw data that have been collected asgbdhte research study and use it to
provide explanations, understanding and interpgoetabf the phenomena, people
and situations which were under the study. Thedianalysing qualitative data was
to examine the meaningful and symbolic contenhat tvhich is found within. What
we are aiming for is to try to identify and undareil such concepts, situations and

ideas’

Qualitative research method was involved, the piope in which the research
question requires an understanding of the processests and relationships in the

context of social and cultural situation. Qualitatiresearch aims at producing

2 http://sociology.about.com/od/Research-MethodstziBeary-Data-Analysis.htm last visited on
the 14" October 2019

I Mugenda, O. M. and Mugenda, A.G., (2003), Resedelhods: Quantitative and Qualitative
Approaches, Acts Press Nairobi p. 64
http://www.researchproposalsforhealthprofessionata/qualitative_data_analysis1.htm/ accessed
on 21 day of September 2017 at 19.15 PM
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factual description that is based on face to fas@aedge of individual and social
groups in their natural setting that is relevanthis study. It is useful for obtaining
insights into situations and problems concerningictvhone may have little
knowledge

It is argued that a qualitative method can be uedbetter understanding of

phenomena which is not well known. It can also eduto gain new perspectives on
the things or issues that are already known o&ato more in depth information that

may be difficult to convey quantitativel§ With the study at hand it was imperative
that qualitative method be used to analyse dagxjtain the problem.

The researcher used content analfysisth respect to documentary data which were
obtained from the named libraries above from. Idieh, the analysis of primary
data includes the tabulation and graphing of thé data to explain the problem at
hand.

"Marie C. H., Choosing Qualitative Research: Primfany Technology Researchers, in Journal of
Technology Education, Vol. 9 No.1 of 1997

Krishnaswami, O. R. and Ranganatham, M., (200%), fip 211-212 defines Content analysis is a
research technique for making inferences by objiggtiand systematically identifying certain
specified characteristics of a content of a documehis is the method of data collection and data
analysis. This is used for gathering data from i@edhrecords, documents, newspaper. The content of
the written material serves as a basis of inferenee analysis is made objectively and
systematically. Objectively refers to making to nmgkanalysis on the basis explicit rules which
enable different researchers to obtain the samétsefsom the same document. Systematic analysis
refers to making inclusion or exclusion of conteftaccording to consistently applied criteria of
selection; only materials relevant to the resedegign are examined.
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CHAPTER TWO

CONCEPTUAL FRAMEWORK GOVERNING REGISTRATION OF
FOREIGN COMPANIES IN TANZANIA

2.0 The Concept of Company

According toDignam, A and Lowry, J A company is the legal entity which made
up of an association of people for carrying on caruial or industrial enterprise

and abbreviated as ¢b.

In Tanzania the law defined to mean a company fdrared registered by the Act
(The Companies Act Cap. 21%)The definition under the Act is not exhaustivet, bu
under common law the term company was defined & d¢hse of SMITH V
ANDERSON?® as a group of persons associated together fortiainment of a
common end, social or economic or a voluntary daton of persons or individuals

formed for some common purpose.

In Tanzania the law allows two or more people wekbpect of registration form an
incorporated company. But for the company which registered out of Tariaao

establish a business presence in Tanzania is ditheetting up a limited liability
company as group subsidiary or register a foreignitdd liability company as a

branch that having established place of busine$aizania?’

¢ Dignam, A and Lowry, JCompany LawOxford: Oxford University Pres<2006. At pg. 3

" Section 2 of the Companies Act, [Cap. 212 R.E 2002

81880 Ch. D. 247

9 Section 3(1) of the Companies Act,
8https://uk.practicallaw.thomsonreuters.com/756 228@Hsition Type=Default&contextData=(sc.De
fault)/ accessed on {@eb., 2018
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2.1 Foreign Companies under common law

The Foreign Company is the company which has beesrporated under the laws
of different states or natiofi. In India foreign company is the company
incorporated outside India, establish a place sfriass in India by itself or through

an agent, physically or through electronic mode emaduct any business activity
within India® The liabilities of a foreign company is basedtoa residence status

through test of “control and management” the plabere the key management and
commercial decision that are necessary for the wcnof business of an entity as a
whole are in substance moteln determining the place from where effective

management is exercised the following factors #etwlbe useful in determining:-

A place where the Board Meetings are held and tmnbss transacted by the
Board, Categorization of the decisions taken byBbard as critical policy decisions
and routine operational decisions and identifyiay the person or the Body takes
such decisions and (b) the place where such desisace so taken, whether the
Board deliberates intensively on the proposalsoathey, as a formality, approve the
proposals put forth before it, a Place where thechtive Officers exercise their
functions, a place where the accounting recordskap and a place where the
company is incorporated and the laws of the juctsaih on the functioning of the

company from a place outside the jurisdictfon.

8 https://legal-dictionary.thefreedictionary.com/Figre-Companyaccessed or'9eb.,2018

82 Section 2(42) of the India Companies Act,2013

8 https://www.lakshmisri.com/News-and-Publicationdifations/Articles/Tax/taxation-of-foreign-
companies-regarded-as-resident-in-indie¢essed or"sday of Feb., 2018

8 Erin Estate v CIT [1958] 34 ITR 1 (SC), CIT v Sidtb Chettiar [1947] 15 ITR 502 (Mad),
Narottam and Pereira Ltd v CIT [1953] 23 ITR 4546(8, CIT v Bank of China [1985]154 ITR
617 (Cal), CIT v. Bank of China 23 Taxman 46 (C&l)T v Chitra Palayakat Co [1985] 156 ITR
730

% ibid
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2.2 Foreign Companies in Tanzania

In Tanzania definition is similar to that of Indi.Therefore the company
incorporated in a country other than Tanzania unlerlaws of that other country

and has established the place of business in Tenzaa foreign company.

In Tanzania Companies existed from the earl{) @&ntury. Under Germany regime
existed the Germany East Africa Company [GEACOQO)] tredImperial British East
Africa Company to mark the British Rule in Tanzatie then Tanganyika. The
cited companies under colonial regime were all steged in their countries of

origin.

It is meaningful pointing out at this stage th&g history of company law and its

development in Tanzania went through different peas

Before the enactment of the Companies Act, No.12062, Companies in Tanzania
were regulated by the Companies Ordinance, No. 48981. The Companies
Ordinancé’ literally embodied complex features in the forroatof the Company.
Apart from the complex membership requirement, delitay not less than seven
members for a Public Company and two members ofrigate Company®
individuals could not forf? a Company of any type solely; Jurisdiction on the
winding up of the Companies generally got bestowih the High Court, above all,
the practical aspect on winding up of a Company rtl extend to subordinate

courts to say District Courts and the Resident Mlagies Courts.

86 Luoga William R., (2016), Manual for Business Agistions in Tanzania, Ndaga Printers, Dar es
Salaam, Africa Page 34

8 The Companies Ordinance No. 46 of 1931

8 Section 3 of the Companies Ordinance No. 46 ofL1'9B) Any seven or more persons, or, where
the company to be formed will be a private compamy two or more persons associated for any
lawful purpose may, by subscribing their names tmemorandum of association and otherwise
complying with the requirements of this Act in respof registration, form an incorporated company,
with or without limited liability

8 section 3 of the Companies Act. No.12 of 2002 ‘yAwo or more persons, associated for any
lawful purpose, by subscribing their names to a wmamdum of association and otherwise

complying with the requirement of this Act in respef registration, form an incorporated company,

with or without limited liability.
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The enactment of the Companies Attwhich repealed and replaced the old
Companies ordinance became a lubricant and softémeedomplex features of the
old regime® This act reduced the membership requirement tontembers for both
Private and Public Companies to be formed, but tamiad the legacy of the old
laws that a company of whichever kind could notfdrened with a single member or
rather shareholder. It is vital appraising théiatives by the Tanzanian Parliament,
which through the 20£2 amendments it is now possible to have a limitadility

single shareholder Company in Tanzania.

The Companies Att defined foreign companies as companies incorporamside
Tanzania, which, after the appointed day, estabdisplace of business within
Tanzania and companies incorporated outside Tamzahich have, before the
appointed day, established a place of businessrwi@inzania and continue to have
a place of business within Tanzania on and afteraghpointed day. Having a place
of business in Tanzania doesn’t mean doing busihesagh an agent in Tanzarifa.
Since registration of foreign company in Tanzardaone of the options of the
foreign company to establish a place of busine3aimzania as provided by the law.
Once a foreign Company is registered in Tanzahihas the same powers as if it
was a company incorporated in Tanzania, such pavetwde to hold lands in the
Territory as if it were a company incorporated witthe territory

The companies do not have a physical body, butale fall rights and duties like
natural person. This happens when the foreign cagngaccessfully registered in

Tanzania.

% Companies Act. No 12 of 2012 section 275

1 See. The National Investiment (Promotion and Rtiute) Act, 1990
%2 the Business Laws (Miscellaneous Amendments) Ac8N2012

93 [Cap. 212 R.E. 2002 ] under section 433

94 Section 433 sub (2) of the Companies Act, 2002

®2ibid., Section 322 and Section 435.
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Generally, foreign company a natural person whwotsa citizen of Tanzania, and a
company incorporated under the laws of any couatimgr than Tanzania in which
more than fifty percent of the shares are held Ipeeson who is not a citizen of

Tanzania®®
2.2.1 Historical Background of Foreign Companies

The history of foreign companies can be traced ftbenrevolution of industries in

Europe. At this time, developed nations were figdthe area of investing their
capitals so that they can accumulate much wortiee¢d their industries in Europe.
Generally, the history of Foreign Companies in Bama can be categorized into the

period before market era and during the market era.
2.2.2 Foreign Company before Market Era

This period covers the period during colonialisifiteraindependence and the period
of Arusha Declaration. During colonialism, that tis say 1885-1960 Foreign
Companies operating in Tanzania were for the pwrpok acquisition of raw

materials for the economic development in foreigartries®®

The government of Tanzania had made efforts aftéependence to attract more
investors from abroad. The early intention of thevegnment was shown by
enactment of the Foreign Investment (Promotion Rirdection) Act, 1998 which

repealed the Foreign Investment (Protection) A8631° enacted to give protection

to certain approved Foreign Investments and fortargtincidental thereto,

% Mabhiti, M. F., (2012) Determinants of Foreign Qiténvestments (FDIs) in East Africa Countries
of Tanzania and Kenya, A Thesis Submitted to Mzutdbeversity, Dar es Salaam Campus College
in Partial Fulfillment of the Requirements for thaevard of the Degree of Master of Science in
Accounting and Finance (MSc-A&F) of Mzumbe Univeysi

% Tanzania Mainland formally known as Tanganyikaawender German colonial rule as the first
colonial master as soon as Berlin conference 188t the end of first world war on 1919, after the
firstworld war, Tanganyika was under the Britistiargal rule since 1919 to 1961

9" Act No. 10 of 1990

% Act N0.40 of 1963
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incorporated priority for investment, controlleddareserved areas for investment

and activities which are exclusively for local isters®

The main part of the At covered the procedures for investment, incentives,
dispute settlement, and transfer of foreign curyeirt order to attract foreign
Companies in the new independent couhthyVith the aim to build an independent
nation, the economy continued to be based on thikatiat mode of production with

private sector dominating the mark&.

Foreign Investment (Promotion and Protection) A&90 were major effort made
by the government to rescue investment system imergé from the Arusha
Declaration, which introduced socialist policiestttwas to be followed by the
country. Hence, the ministerial order under theustdal (Acquisition) Act® it

required all private businesses operating in Talzém make the government of
Tanzania majority shareholder of such companies WMajority of companies
operating in Tanzania were nationalized. The publicporation Act,1967* was

created to put all nationalized companies under gbgernment control and

management®
2.2.3 Foreign Companies during Market Era

This period can be called, the reform era of Fareirect Investment. It is
characterized by the development of privatizatiarade liberalization and
globalization. The state allowed private ownership industries which were

nationalized during the Arusha Declaration. Traberhlization led to the opening

% |CSID Review - Foreign Investment Law Journal, Mok 6, Issue 1, Spring 1991, P. 292-312.
Available at:https://doi.org/10.1093/icsidreview/6.1.292

10 sypra., note 97

101 Manhiti, M. F., (2012) Determinants of Foreign Qiténvestments (FDIs) in East Africa Countries
of Tanzania and Kenya, page 10

192 Ngowi, H., (2009) Economic Development and Charigé&anzania Since Independence. p.4

193 Act No. 5 of 1967

19 Act No. 17 of 1969

105 Ngowi, H. P. J., (2000). “FDI Determinants: Carb<Sahara Africa Increase its Global FDI

share?” p.7
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of trade borders and allows the flow of capital d@arahsfer of technology from

foreign states to Tanzania for the purpose of itnvent%°

It is after the government of Tanzania found thatould not cope with the ailing
and ill-managed public enterprises and companiega$ a failure ofJjamaa policy
which led the government of Tanzania Mainland twlfthe solution of facilitating
investments in Tanzania. The government introduced laws such as Foreign
Investment (Promotion and Protection) Act, 1990dwival foreign investment in

Tanzania.

FDI activities in Tanzania have been increasingdigpthe report of the Bank of
Tanzania (BOT), Tanzania Investment Centre (TICH avational Bureau of
Standards (NBS) inform that the stock of FDI insezh persistentl{?’ Many

foreign investment projects have been registereddifferent sectors such as
agriculture, mining, manufacturing, tourism anegt@mmunication to mention but a

few.
2.2.4 Registration of Foreign companies in Tanzania

Registration of Foreign Companies is the legal @sscused by a company
incorporated in a country outside Tanzania under lgtw of that other country
undertook in order to establish the place of bissirie Tanzanid’® Registration of a

company is like the birth of an individual in tharficular country%®

A company which has been incorporated outside oz&aia in order establishes a
branch office in Tanzania must follow the proceduraid down under the
companies Act Cap 212 R.E. 2002 (hereinafter refeto as the Act). The only
element for the companies to be regarded as fore@npany is where such

company is incorporated outside Tanzdnfa.

1% 0Op cit.
7BOT, TIC and NBS Report of 2017
198 yoga William R., (2016), Manual for Business Asiation in Tanzania. At p. 31
109 ia;
ibid
110 5ection 434 (1) of the Companies Act
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Registrar of the Companies is the officer respdasitor registration of the

companies in Tanzania. Therefore foreign compangtnobtain a Certificate of
Compliance from the registrar by following the pedare laid down under the
Act™ A Foreign Company with a branch in Tanzania isumeg to have

representative by a person resident in Tanzanih aiPower of Attorney as the
person authorised to receive court process. Anicgyl must file company Form
No. 434'% at BRELA together with the followings:-

A certified copy of the charter, statutes or memdran and articles of the company
or other instrument constituting or defining thenstitution of the company, a list

containing particulars of the directors and secyetd the company, a statement of
subsisting charges created by the company relat@ioperty located in Tanzania,

name(s) and address(es) of one or more persos{dent in Tanzania authorised to
act as the company’s representative, a full addreti®e registered principal place of
business and place of business in Tanzania andta@®ly declaration made by a
director or secretary of the company stating the da which the company’s place
of business was established in Tanzania and thedsassthat is to be carried out and
a copy of the most recent accounts in order todseed with a Certificate of

Compliance:*®

The rationale behind registering foreign comparsethat business at some stage of
development may come up with certain ideas to asmeits assets. In order to
implement those ideas or protect the assets theg tee expand the geography of
corporate or private business structure ariseuth €ircumstance, one needs to set

up a legal entity outside home state.

Tanzania due to her rich natural resources andnpateareas for investment has

attracted a handful of big investors from foreigmiatries to invest.

1 part XII of the Companies Act, Cap. 212

12 The Companies Forms Rules GN NO 41 of 2005

113 https:/lwww.abcattorneys. co.tz/registration-of-ang@ny-in-tanzaniaaccessed on™7April 2018
at11:28 am
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2.2.5 Legal position of registered foreign compangein Tanzania

Registered foreign companies in Tanzania they dfiees will be treated as
branches of those foreign companies, even of @tedtolders and subscribers are

nationals of United Republic of TanzanfA.

After registrar certification under his hand thia¢ ttompany has complied with the
provisions of the Act, a certificate shall be carstve evidence that the company is
registered as a foreign company and from that ofategistration a foreign company
shall have the same power to hold land in Tanzasiaf it were a company
incorporated the Act:®

They can trade directly within the country througlbranch after registration of an
established place of business subject to the ldwheocountry. But such foreign
company will not be deemed to have a place of lssinn Tanzania solely on
account of its doing business through an agertarcountry at the place of business

of that agent*®

The branch company will operate within the scopiindd by the parent company to

allow the company to do business in TanzaHia.

The researcher is aware of the Business Law (Misoills Amendment) Act,
20128 which amended the Companies Act to introduce, rasaddition to the
existing company setup, a new one shareholder coydpaThe law extends the
meaning of the word company by amending sectiorf ;@ Companies Act, to
include a “single shareholder company formed byndividual’. The amending law
also introduced a new Section 26A to the CompaAiets whose subsection (1)

provides that a limited liability single sharehald@®mpany shall be formed by one

14| Luoga.Op. cit.

115 Section 435 of the Companies Act.

8https://uk.practicallaw.thomsonreuters.camtessed on"8April 2018 at 06:19 am

17 https://www.healyconsultants.com/tanzania-compauystration/setup-licaccessed on"8April
2018 at 06:23 am

18 The Business Law (Miiscillinious Amendment) Ac§12 (Act No. 3 of 2012)

119 sections 18
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member. It is by virtue of this section company @et structure and management

considered to have been modified.

The law requires any person who is of the age qbntg, who is not undischarged
bankruptcy or disqualified director may set up ae oBhareholder Company.
Currently, it is not a requirement that a persottirsge up the company must be a
citizen or resident in Tanzania. Therefore, thisis opportunity for national and
foreigner entrepreneurs who prefer to work alondmnot require business partners
to set up their corporations in Tanzania. The pea# setting up a one shareholder
company is still considered the same as for a f@ivamited company unless
otherwise modified by long waited regulations tguiate the business of one

shareholder comparty®

The government wanted to encourage corporatizatmin business and
entrepreneurship by enabling business persons vaimbed to venture into corporate
world singularly to be able to do so but the BusselLaw (Miscillinious

Amendment) Act, 2012 has not come into force.
2.3 Conclusion

From the literature review it can conclude thatfgn companies are recognised in
Tanzania, its history is connected to the histdreaonialism specifically during
the period of the industrial revolution with sligbhanges which can be identified
and to be improved. Its registration is very impattin every country in order to
ensure smoothly selling of foreign companies fantdbution of economic growth

of the country.

120 Note that under Section 26A (5) of the Companieg, Aap 212 R.E 2002, The Minister
Responsible for Trade
Affairs is required to make regulations for setamgl management of a Single Shareholder Company.
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CHAPTER THREE

THE LEGAL FRAMEWORK GOVERNING THE REGISTRATION OF A
FOREIGN COMPANY IN TANZANIA

3.0 Introduction

The legal framework governs the registration oéfgn companies; it consists of the
laws and legally binding regulations that goverre tregistration of foreign
companies in Tanzania. A well-established legah&aork is the foundation of an
effective and well-functioning national registratieystem on foreign company’s
hence well operational foreign companies. Thissteut of the facts that laws are
the ones which directs, regulates and control fegations in Tanzania.

Therefore, this chapter is going to examine theslayoverning registration of

foreign companies in Tanzania.
3.1 Principal Legislations
3.1.1The Constitution of the United Republic of Tamania™**

The Constitution is the mother law of the courf¥/It has set up an independent
judiciary organ of state and does recognize theegagght of individuals to acquire
and own property?: It provides for the right of a person to work fgin and own
properties®* It is from these parameters that, the businesowfpanies both local

and foreign companies receives the constitutionatantee.

The constitution further prevents forfeiture of Gn@roperty for the purpose of

nationalization without compensating the affectedspn fully and fairly>

1211977 [Cap. 2] (as amended from time to time)

122 Article 64(5) of the Constitution of United Repighbf Tanzania, 1977
123 1hid article 24

124 Article 22 of the URT Constitution,1977

125 Article 24(2) Ibid
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Therefore the Constitution guarantees investmedtaaymership of property. Being
the basic fundamental law, it protects and defeth@sright of a person to own
property without being interfered. As such a foneig can own properties and
business in Tanzania and no one can forfeit suopepties or business without
lawful and probable cause.

This guarantee, however, was not in existence 4884 upon the introduction of

the bill of rights in Tanzania to prevent natiomation.
3.1.2 The Companies Act, 2032

The Act provides for the procedures and guidelmesiow to register a branch of a
foreign company Tanzantd’ The Companies Act restricts the foreign compatties
conduct business in Tanzania without getting apgdrdvom the Registrar of
Companies?® Every company incorporated outside Tanzania andhes to

establish a branch in Tanzania are required to gubenfollowing: -

Certified copy of the Memorandum and Articles ofsAsiation, charter or statutes.
(Certified translation if the said documents aré¢ inoEnglish, Full address of the
registered principal office of the company, namedwéctors; and a copy of the
most recent accounts and the related reports otdongpany including, if not in

English, a translation of the same into English.

After the registration, a foreign company is reqdito submit a financial statement
(Auditor’s report) annually from their mother conmya That is to say the financial
statement of the foreign company is rarely deathvim the compound Auditors’

report of their mother company. As such this sitwmatnay render it hard to realize
whether the branch of a foreign company in Tanzaarado business and get profit
and not loss since the financial Auditors’ repdrbws that its mother company

overseas is Running at a profit.

126[Cap. 212 R.E 2002]
127 Section 434 Ibid
128 Section 435 ibid
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Name and addresses of persons residing in Tankéairdand authorised to accept
service of process or notice on behalf of the campeervice of process and any
other notice required to be served on the compamg,to represent the company as
its permanent representative at its place of basi(@ith a statement as to the extent
of its authority), statement of all subsisting dew created by the company,
Statutory declarations made by the director oretacy of the company stating the
date on which the company's place of business medida was established, the
business that is to be carried on and if diffefeain the registered name of the

company, the name under which that business is tahied ort*°

The submissions of the said documé&fitsare accompanied by payment of
prescribed fees The total fees for registration epproximately US$1,250. The
filing fees are approximately US$228.As filling fee for the memorandum of the
charter or Statute being the filling fee for thetigallars of the registered principal
office, particulars of directors, and particularfs the person residing in Tanzania

authorised to accept service of notice on behalfiefcompany®

The Registrar after receiving the application af fbreign company to register its
business in Tanzania may in his absolute discretafnse to register without
disclosing reasons, or he may register the brarfchh® foreign company in
Tanzania>® In a situation where the Registrar approves thgstetion, then a
certificate of compliance is issued to a branch &reign company as evidence that

a company has been duly registered in Tanzahia.

129 5ection 440 Op. cit.

130 5ych submissions are normally made with a covdeitigr for application

131 Government Notices Number 126 and 127 publishe@®m\pril 2014, fees payable under the
Companies Act (Cap. 212)

132 ihid

133Available at
https://business.go.tz/search?p_p_id=101&p_p_ldk30&p_p_state=maximized&p_p_mode=vie
wé&_101_struts_action=%2Fasset_publisher%2Fview ezult 101 _assetEntryld=120628&_101 t
ype=content&_101_urlTitle=register-a-company&intRedirect=falseAccessed at 09:00 am or"16
April 2018

134 Section 435 of The Companies Act, No. 12 of 2002
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Requesting submission of the copy of the curremarfcial statement (most recent
accounts) and the related reports of the comparieobverseas company before a
foreign company is registered that document is ¢dhne which avoid onerous
investors:*®

Winding up of a branch of a foreign company in Tama is done by writing to the
Registrar notifying the intention of closing busiseof the branch of a foreign
company in Tanzania. No winding up by supervisibthe court or by the court like
the winding up procedure of the local company lisve¢d for. That is, a branch of a
foreign company can be wound up without its credito Tanzania knowing that the
company has been wound up. Therefore, it is vesy éar the branch of a foreign

company to refuge Tanzania without paying its litigs.%

3.1.3 The Income Tax Act**’

Under the Act, for a foreign company to establshranch in Tanzania is required
to register its directors, shareholders, as taxepeso must have Taxpayer's
Identification Number (TIN). Also, must open incontax file number for the
purpose of paying corporate tax and other necedsags and revenues (ITFN)
together must process business license tax cleareertificate (BLTCC), which
proves the foreign company has no tax liabilitiesTanzania and open an account

for paying employment taxes (Pay as you earn — “BAY

The registration for tax purposes just like theistgtion of a foreign company with
the registrar of companies requires no due diligerredential$® that is to say the
Tanzania Revenue Authority (TRA) may allow a fore@pmpany with a bad record
of paying taxes in their overseas country to ogerraflanzania without considering

that such companies can do the same in TanZzhia.

135 |bid., Section 434 (1) (g)

136 Sections 348 — 355 of the Act.

137[Cap.332 R.E. 2008

138 Section 53 of the Income Tax Act, [Cap. 332 ROBE]
139 Section 53 and 54(1) (b) of the Income Tax Act,
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The documents of the foreign companies that araimed) to be submitted for tax
purposes to TRA to process documents said in @dye are copies of certificate
of compliance, memorandum and articles of assatiatthich in fact you cannot
understand or make or exercise a due diligencestabksh whether the foreign
company is very active in paying taxes. After alla situation where the directors
or shareholders of the foreign company can escapmg taxes and run away from
Tanzania to avoid paying taxes and in turn TRA canoring them to justice
because they do not know even the essential ideiidn particulars such as
passport numbers, residential address in the foreagintry and the alike, because

they do not require them at all during registrafiontax purposes.
3.1.4 Business Licensing Act, [Cap. 213 R.E. 206¥]

This is the main Act for Business licensing promisin Tanzanid** The law makes
mandatory for business to operate in Tanzania imoist a valid Business License
issued under the Authority, namely Ministry of Iisthy, Trade and Investment for
Class “A” Business Licenses and Local Governmerth@rities (LGAS) for Class B

Licenses.

For a foreign company registered in Tanzania rapgly from the ministry for a
business license (general license) under the Adsp&ctive Authority. The
application of the authority must be in the authed form*** attached with

photocopy of Certificate of Registration, a phofegmf Memorandum, articles of
Association together with proof of Tanzania citigkip by attaching photocopy of

passport, birth certificate or affidavit.

For non citizen should attach a photocopy of RewidePermit Class A" -showing
the holder to be invested in that company or powéttorney to citizen/Residence
should be submitted/attached, proof by the applideving a suitable business

premises for the business applied. For exampleicgpplcan submit a copy of the

1401Cap. 208 R.E. 2002]
141 https://business.go.tz/obtain-a-business-liceaseésed on f0May, 2018
Y2TEN 211
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title deed or lease agreement, proof of Registafito Tax Payment from TRA by
attaching a copy of TIN Certificate and Businessehise Tax Clearance Certificates

and proof of Registration and/ or Permit from tleet8r Regulating Authority
3.1.5 Tanzania investment Act, 1997 (Act No. 26 @P97)

The Tanzania Investment Act, govern the companiegEtwhave been registered
with the TIC. Registration of a company in Tanzaoc#én also be done under the
auspices of the TIC. The law governs the inceftijerovision to certain investors
(excluding those in the mining and upstream oil gasl sectors, which are governed
by tailored legal frameworks) where the value ofiawestment from a foreign
company or foreign owned company is greater tha® B880,000. Such investors
are entitled to certain fiscal and non- fiscal moees and exemptions which would
not otherwise be available to them in Tanzaniduofing, amongst other things, tax
incentives, assistance with gaining all necessagnses and permits, guarantees
against misappropriation and the ability of a fgreinvestor to hold a derivative

title to land.

Generally speaking the Act guide investment adgisitin Tanzania, provide for
more favorable conditions for foreign investors gmuvides Definitions for a
foreign investors“ so as to be covered by the law.

A foreign company with share capital of about 300,JSD falls within the priority
sector or lead sectdt> therefore must comply with the provision of thetAnd

enjoy the benefit provided by the same.

143 section 17 of The Tanzania Investment Act, 1997

144 gection 2 of the Investment Act,1997

145 Tanzania offers a well-diversified economy witke flollowing categories as lead sector, these are
agriculture, agro-based industries, mining, touripetroleum and gas and economic infrastructure.
The priority sector however, includes manufactudhgatural resources such as fishing and forestry,
aviation, commercial building, financial servicesansport, broadcasting, human resources
development and export oriented projects.
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3.1.6 The Immigration Act, [Cap. 54 R.E. 2016]

The Act prohibit any person as far as foreign comyga concerned to engage in any
prescribed trade, business, profession or otherpation or paid employee, except
with the proper visas and work permits in Tanzaagmgstablished by immigration
laws*® Therefore a foreign compny to conduct businesEainzanioa must process
a class “A” working permit for shareholders of fleeeign company upon depositing
a sum sufficient to cover the cost of returning hims wife and dependent children,
if any, to his country of origin or, in the disdret of the immigration officet!’and

class “B” for employees of a foreign company whe aot Tanzanians?

Only five (5) members who are non-citizens arevedld in a foreign company.
When processing for a class “A” working permit, dign shareholders must be
holders of certificates of incentive or approvdheswise they are required to prove
that they have injected the share capital of aB60t000 USD in Tanzania, whereas
foreign employees who applies for class “B” workipgrmit are required to prove
that they are expatriates and there is no Tanzaméh has the same

qualifications'*®
3.2. Subsidiary Legislation
3:2:1 The Company’s Winding-up Rules, 1929

Is not very strictly to bind unserious branchedarkign companies just like local
companies are bound during liquidation to meetrthi@bilities and pay their

creditors.

146 The Immigration Act, [Cap. 54 R.E. 2016] sectidh 1

147 |bid., Section 19.

148 |pid., Section 20

149 Section 24 (2) of The Tanzania Investment Act, 7189to the effect that any application for an
extra person within an immigrant quota shall bensitied to the centre which shall, in consultation
with the Immigration Department, authorise any #ddal person which it shall deem necessary
taking into consideration the availability of qdi@ld Tanzanians, complexity of the technology
employed by the business enterprise and agreemeatised with the investors.
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3:2:2 The Income Tax Regulations, 2004

Rule 5 of the Income Tax Regulations, 2004 madesusdction 121 of the Income
Tax Act, 2004provide that, the accounting principles of the fgmecompany must
be those adopted by the national board of accoaptand auditors (NBAA). The
researcher’s interview with NBAA personnel gave iasight that auditing of a
branch of a foreign company in Tanzania is doneausgely from the Auditors report
of the overseas company. While under the Compahatsa foreign company is
required to file auditors accounts of their ovessempany i.e consolidated
accounts which contain less particulars about tla@dh of a foreign company in

Tanzania as the overseas company may have manghiesaall over the world.

What is striking here is thathe Companies Actdoes not require a branch to have
a separate Auditors’ report from that of the ovassAuditor's Report. The conflict
betweenThe Companies ActandThe Income Tax Regulationis among the flaws
in financial accounting of a branch of a foreignmgany. As such, it renders it
difficult for the foreign owners understand whabgedural requirement should they

adopt or follow when preparing their accountingarep
3.2.3 The Noncitizens (Employment Regulations) Regulatiqr2016**°

The regulation provides for criteria and conditidasissuance of each type of work
permit, Employment of Refugees, Employment of nitizens in the public sector,
Bulk recruitment of non-citizens, Report on cessatf employment and failure by

non-citizen issued with a work permit to enter Tama.

Regulation 4 (1) (&§*a letter justifying why a work permit should beagted, two
recent passport-size photographs, copy of a vadislsport, sectorial approvals
(where applicable), previous work permit (for rea¢wpplication), copy industrial

license, business or operating license, a copyedificate of Tax Identification

150 The Government Notice No. 331,
151 The Non-Citizens (Employment Regulations) Regulatin 2016 under The Government
Notice No. 331
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Number (TIN), a copy of certificate of Value Add&dx (where applicable), a copy
of certificate of incorporation or business name amtract from the Registrar of
companies and Memorandum and Articles of Associafwhere applicable) to be

accompanied in application for work permit class A.
3.3 Conclusion

This chapter examined the laws governing registnatbf foreign companies in
Tanzania. It has spelt out the provision for regigin of foreign companies. It has
touched various piece of legislations that provpecedures for registration of
foreign companies and management. The chaptertshatithe legal pluralism that
involves registration of foreign married the stapilof operation of foreign
companies in Tanzania. The provision that are abkal within the piece of
legislation cause the weakness of registrationooéifjn companies as they make

foreign companies to abuse freedom of investment.
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CHAPTER FOUR

FINDINGS AND ANALYSIS
4.0 Introduction

In this chapter, findings from the field will be ggented to show the actual
observations, the practice of registering Foreigpm@anies as well as their
operations in Tanzania. This part covers the dalieated in the field and all the
drawbacks of the laws governing the registratioscpss of foreign companies, the
due diligence taken by the Registrar during regi&in, their operations right up to

their winding up.

4:1 The Legal and Regulatory Framework on the regisation of foreign

companies

Findings show that, there is no provision of the l&hich allows the Registrar of

companies to remove any doubt over the actualendst of the foreign company in
a foreign country. It only allows the Registraraagmpanies to request a certified
copy of the Memorandum and Articles of associat(@ertificate of incorporation or

charter and particulars of directors and persons agtept services in Tanzania on
behalf of the foreign company. | managed to insmore than twenty (20) people
in this important requirement before registerinigranch of a foreign company, but
from both of them the response was that, “theraosother legal requirement to
remove any element of doubt to the registrar othan what has been provided
under the Act” so as to ascertain the existenca @dreign company from their

original countries of incorporation.

It can happen a mother company is liquidated inrsmes without notifying the
registrar of companies in Tanzania, and the brafhthe foreign company continues
to exist in Tanzania, notwithstanding liquidatiohits mother company. Case in

point the Supreme Furnishers South Africa (pty) @any being the mother
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company of its branch in Tanzania known as Supré&uwaishers (T) Ltdthe
Mother company had already been wound up whileériasich in Tanzania was still

operating.

Subsequently followed by the matter of Winding ugtweenTHE SUPREME
FURNISHERS (T) LTD and THE REGISTRAR OF COMPANIESis did not end
here, knowing that the branch cannot operate kdggidation the name the company
as Royal Furnishers (T) Ltd with the same assedsnaanagement. This proves the
existence of such default companies which haveyebbeen discovered due to our

scrutiny system.
4:1:1 Failure of the registrar of companies to appt objective principles

Objective principles such as liaising to know thienanal record, media, corporate
scandal, liquidity, ability to trade/ make businegsalification identity, Passport
identity and photos when registering a foreign camypin Tanzania for stakeholders
safety and peace of mind. On my interview with tAssistant Registrar of

Companies, proved that the Registrar never inctiadl on the criminal records, tax
evasion records and even corruption of the appkcate went further to say, for the
sake of proving the liquidity and ability to tradegere is no requirement to submit
current financial statements or balance sheetshefcompany from its original

country of incorporation.

No provision under the current law requires for gtatement of accounts during
registration in case such company has operatethéoe than a year in its original
country. Upon the interview with among the appaimeembers to make a review of
the newly enacted Companies Act (Act No. 12) of28éveals the absence of the
law provisions requiring for the complete addrgg®mne numbers (both mobile and
landline), facsimile, website and E-mail addressttad registering authorities in

foreign countries. As such making it hard to makeuick follow up of those

applications made to the registrar.
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4.1.2 No cooperation between the Registrar of compes in Tanzania and

fellow Registrars of overseas countries

No cooperation between the Registrar of companmesTanzania and fellow
Registrars of overseas countries in respect of an@hg information about
bankruptcy, winding-up and the existence of a fygreicompany during the
registration of such companies. There is no Intesnal law which binds the states
to cooperate on issues of companies. While disegssith several staff members of
BRELA, | realized that, there is no good mechanestablished between BRELA
with other relevant foreign registration office faoordination to ensure the
reliability of documents submitted. This being ttese, the system of submitting
only the certified copies of the memorandum andclag of association as the
current law requires may open a flood gate for steging of non- existing

companies.

Worse even, there is no good mechanism and codi@inastablished between
BRELA and other relevant licensing authorities anZania. Had there been good or
even centralized coordination system within thagharities in Tanzania both local
and foreign registering and licensing authoritiesuld submit themselves to
BRELA to secure information about those compareesling to establish a place of

business in Tanzania as is the case with the Caepatouse in United Kingdom.

One would strongly argue that there is no probleith whe registration authority,

but rather the problem is with the licensing auitigoThe observation in the course
of research shows that a foreign company is graatbedsiness license after being
issued with the certificate of compliance. Thistifieate of compliance vests the
branch of the foreign company in Tanzania the stafucorporate personality, since
no company can be issued with the certificate ofigi@ance unless it has certified
the Registrar of companies as to the requiremeett$osth under the Companies
Act®. As such, it is the duty of the Registrar of Comipa rather than the licensing

authority to scrutinize the legality of the comparishing to establish a branch of a

%Section 321
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foreign company in Tanzania because upon applicato business license the

company is required to submit the following:-

Copy of a certificate of compliance;

Copy of a memorandum of a foreign branch,;

iii. Proof of title deed or lease agreement to prove dhforeign company has

suitable premises for conducting business;

. The Foreign Company is required to issue a spgaaler of Attorney to

Tanzanian who will be responsible for the overalkibess affairs of such
company. However, no even physical addresses er ptrticulars of such a
Tanzanian are required rather than proving he Tamezanian national. At
least one shareholder of a foreign company is nitlymequired to a class
“A” working permit. The fact that getting such adnse is very cumbersome,
most foreign companies opt to issue special poattorney instead,;
Foreign company also submits a copy of TIN Cedifecto prove that they

been registered for taxation purposes.

One of the suspected causes for the possibilityubimitting forged documents is

that, there is no provision of the law and addaiomequirements to compel

submission of the original documents to the Reaistof companies during

registration after submission of the certified &spof the required document for

perusal. In line with that, there is no requiremantler the law compelling the

Registrar of companies abroad to prove the validitghe certified copies of the

required documents to be submitted.

The findings show that, even after registratiorréhis no elaborate mechanism to

ensure that companies do not change names in tmgmal jurisdiction of

incorporation without informing the Registrar ofngpanies in Tanzania. In essence,

this results into a number of problems for instanbeinging or proposing

registration of the name which already exists inZeaia.
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4.2 Gaps exist in Legal and Regulatory Framework gerning the registration
of foreign companies that attracts foreign companigto the abuse of freedom of

investment and doing business.
The followings below are the gaps which have besealed from the study:-

4.2.1 The stay in the registry of companies withousubmitting the balance

sheets

The observation from the field shows also that,litench of the foreign companies
in Tanzania may stay in the registry of companié&haut submitting the balance
sheets for a long period of time, thus contraverimgprovisions of the laws This
clearly indicates that there is a weakness in ¢igestration process. Had there been
good, proper and systematic means as well as wdetws for keeping records of
such branches of foreign companies and the ena@eps of registering branches of

foreign companies’ occasions of such mischief wdngdchighly limited.
4.2.2 The changes of directors and principal registed office

And that, of shareholders are not reported or iectifo the registrar of companies in
Tanzania while such changes have been made in iminer companies abroad.

Thinking of the situation where a branch of theefgn company is registered under
the same name of the mother company and such mathgrany changes its name
and brings the new name to Tanzania such a situatgy bring problems in terms

of registration due to the fact that before registethese companies they have to
undergo the name clearance process, as such Regmstrar may refuse to register

with respect to the provision in section 18 of @@mpanies Act’

%5 Section 323 of the Companies Act, 2006 which inegoa requirement of making out a balance
sheet of company business in every calendar ygaetRegistrar for registration

% That, no company shall be registered by a namféch in the opinion of the Registrar is
undesirable.
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As if that is not enough, there is an additiongjuieement of registering a company
with the name of its mother company subsequenily ey raise a problem of

registering the name which already exists in Tai@an

The absence of provisions regulating change ofesawith regard to the foreign
companies in Tanzania with the current law is tle@ncause to this problem. It only
allows issuing of certificate of change of hamedoafil companies as per section
12°7of the Companies Act, cap 212, but with regardhi foreign companies the
same does not apply for it solely provides for sagtion of such companies and not
for the change of names specifically as the casweabin the instance where a
mother company changes its name abroad, for thuseges to be effected by the
branch of that company the Registrar of compangsstb write an affidavit making
a declaration as to the validity of such changelsoAwhen naming the new
company a new name is written and in bracket tiedo name is also written.
During the interview with Chairman of The Tax Reuemppeals Board- DSM, it
was revealed that, presently where there is a lakimg the companies registry to
be the Executive Agency, there may seem to be ablgm during the registration
process of the foreign companies in Tanzania pealithat the applicants comply

with the prevailing legal requirements.
4.2.3 Short falls on computerized systems

The registration process of foreign companies imzZaaia has short falls on
computerized systems for matters pertaining to reedling including statutory

forms for registration. Unlike the System in UK whethere is a well advanced
computerized system in which an applicant can gimphrch and make preliminary

Steps of name clearance before further attempesgister such Companies

. That a company may by special resolution alteadd its articles. As such any alteration or
addition so made shall be as valid as if originatiytained therein, and be subject in the like reann
to alteration by a special resolution.
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4.3 Due diligence Registration of a Foreign Company Tanzania

The registration process of foreign companies inZaaia requires submission of
several documents from the mother companies abrited, is to say the due
diligence should be exercised by the Registrar ahganies in Tanzania, at the
request of the necessary documents before regigteiot only that, but also the

filling of statutory forms is implicitly necessary.
4:3:1 Filling of Statutory Forms.

As a matter of practice before the applicant eshta Branch of a foreign company

in Tanzania, will have to complete the followingrfcs: -
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Table 4.1 Filling of Statutory Forms

a) FORM 1F

b) FEORM 4F

c) EORM 3F

d) FORM 1F

e)

f)

Application to the Regisar of Companies for the registration of a brancha
foreign company in Tanzania.

The form under which you will have to give thaldwing details abouTWO
PEOPLE who are residing in Tanzania on whom "legal" regican be served: -
«  NAME
«  SURNAME
e CHRISTIAN NAME
+ ADDRESS IN TANZANIA
+ DESCRIPTION OR OCCUPATION

The form under which you will have to provide th@ldwing details of all the
directors of your company who are registered withRegistrar of Companies: -
« PRESENT CHRISTIAN NAME
« FORMER CHRISTIAN NAMES (IF ANY)
*  NATIONALITY
* NATIONALITY OF ORIGIN (IF OTHER THAN PRESENT
NATIONALITY)
 USUAL RESIDENTIAL ADDRESS
« OTHER BUSINESS OCCUPATION OR ANY DIRECTORSHIP
ANY)

The form under which you will have tdve the full address of Registered Offi
of your Branch here in Tanzania

TWO COPIES of the "Constitution” of your companyhydtranslated into Englis
by the Tanzanian High Commission Office.

TWO COPIES of "Certificate of Incorporation't 8Certificate of Compliance]'

which you must have obtained from the Authorities registration of you
company there.

IF

4:3:2 Due Diligences Taken By the Registrar of @npanies

The due diligence exercised by the registrar of games is what is provided under

section 321 of The Companies Act (cap.212). Theaiirement for submission of

certified relevant documents is the gist for theeak of which the Registrar

exercises his due diligence in the registrationcess of foreign companies in

Tanzania. As such the registrar cannot impose mreapgints which are not provided

under the law.
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4.4 Major Impediments Those Foreign Companies Shodl Be Aware When

Coming to do Business in Tanzania

While in the interview witH_eonard Mususa,who brought to my attention that the
first thing you have to understand, particularly emhyou're coming from a
developed economy where there are well-establiskeghl and government
institutions and functioning regulatory frameworiss that, an entirely different
mindset is required in a place like Tanzania. ImZBmia, our legal and regulatory
institutions and structures are still changing) geveloping; so, before you make
any moves, business-wise, you should seek professalvice. Why do | say that?
Because while the Government is trying to removstaaties and the inevitable red
tape and at the same time has established the ffianraestment Centre, there is
still no fully centralized authority to deal withl icensing requirements of foreign

investors.

So, as a result, there are circumstances in wdicbrporation can either find itself
at the mercy of conflicting regulations or requients, or fall foul of laws or

regulations that have been "on the books" for qaitehile but are rarely enforced.
We have seen many instances where a new orgamisatset up, begins to operate

and then suddenly finds that it has overlooked smygalation,

Case in point: we recently saw a major retail op@nsset up a supermarket here.
The investors had rightly sought professional aslvam regulatory requirements.
However, a supermarket of this scale was new tozdia, and even the
professional advisors considered it prudent tofyehie licensing requirements with
relevant government officials. The investor and &ldeisors thought that they had
fulfilled all their legal obligations, but, of cose, it turned out that they hadn't. In
fact, the corporation actually needed 12 licensaxdler to operate in Tanzania, but
they had begun operations with fewer. The infororatsupplied by government
officials turned out to be wrong. But now the advsshave first-hand experience to

use in similar situations in future.
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Well, apart from the obstacles that can be thropioyithe country's multiplicity of
laws and regulations, and its confusing array oérsing laws that | mentioned
earlier the biggest issue facing Tanzania is iterpmfrastructure. The legal,
regulatory and bureaucratic problems are temparapediments, in my opinion,
and they are being resolved. Although Tanzanidiastructure problems are also
being addressed, the time frames involved are algtutifferent, given the scale of
what needs to be done. The road system, for instasmadequate and both the cost
and reliability of power supplies are still a peet issue. As far as the latter is
concerned, the Government is currently looking imays in which private investors
might participate in the business of power suppDur water resources are

inadequate tab.

But again, the concession process, which will plieeway for outside financing to
flow in, will certainly bring about an improvemeniuge efforts are being made to
address all these problems, hopefully they willceed. In fact, compared to how

things were, say, ten years ago, we've come alopgyway.
4.5 Operation of a Foreign Company

As far as the operation of foreign companies isceomed in Tanzania, the
Provisions ofcap 212are to the effect that when a foreign company ggstered, it
is only capable of doing business in the Tanzaerdtory as D.J.A Dowdall is
established in his articl€Eompany Law in Tanzania and its Administratibiat, a
separate Register of Companies is maintained izidanunder separate legislation
and is administered by the Registrar of Compariesvever Hon. Justice J.F. Spry

in his articleCompany Legislatiowent further, in saying that, it should perhaps be

%8 Brian Cooksey in his article“The Power and the Vainglory: Anotomy of a MalaysialPP in
Tanzaniawrote that, there was a long dry spell and the mlateel in Tanzania’s main dam drops to
crisis point. Hydro provides Tanzania with mositsfpower. Rationing begins. Industrial production
slumps. The rich buys generators. Dar’s shoppimgreesounds like an industrial estate: evéuka

has a noisy little generator spewing diesel fumabhepassersby. The government decided there is a
need for emergency power. A number of local andifpr investors came with proposals to solve the
crisis. Eventually there arose Independent Poweediaia Limited (IPTL).
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added that the laws of Tanganyika and Zanzibas@parate consequently company

legislation is a union matter in Tanzania.
4:5:1 A foreign company has all rights similar to hose of a local company.

That is to say, the corporate income tax for batkident and non- resident
companies is 30%, the withholding tax rates ond#imd is 10% for both resident

and non- resident companies
4:5:2 On matters pertaining to VAT

Both resident and non- resident companiesgtally rated at 20%. This is to say,
if a company Purchases property at 100,000/ itdgsy 120,000/- on inclusion of
20% VAT on the total amount to be paid. Sectiorf he Value Added Tax Act is
to the effect that VAT is charged at the rate o%206f the taxable value. However,
the Minister for Finance may vary the VAT rate fraime to time under the

procedures contained in the Provisional collectibiaxes and duties Act, 1963.

Upon registration for VAT, the commissioner shakintain a register in which he
shall record such particulars of the taxable peysamd their business. As such the
application for registration shall be made in thenf of the prescribed form as per
the VAT regulation (GN. No. 176, published on™Z&pril, 1998). The application
shall be lodged with the commissioner of VAT in angnner within thirty days of
the taxable person becoming liable to make thei@gmn. Thus, any person whose
turnover exceeds Tshs 40,000,000/- is requireghpdydor registratiof’.

4:6 Benefits of effective Laws and Practice govemg registration of foreign

companies.

The establishment of the branch of foreign compaimeTanzania has got great

impact on the national economy. A great advantdgbeir existence is recognized

%9 Income Tax Act, (ACT 11), 2004 and Deloitte Quikax Guide, Tanzania- m 2005/ 06
€0 Section 55, Value Added tax Adip cit
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in enhancing production and cutting down costs ugho market strategies and

economies of scales.

Apart from that, it becomes easy to register whth ¢companies Registrar. Similarly,
it is easy for the company to be struck off theigey kept by the registrar of

companies in the event of corporate misconduct.

In addition, there is no withheld tax payable oa thterest, royalty, management
and technical fees charged by the head office & lWhanch. However, these
expenses will not be allowed for tax purposes wbaoulating tax liability of the

branch in Tanzania.

With regards to banks and financial institution ihasses, the branch can without
prior approval from the Bank of Tanzania operateent accounts with the head
office, unlike local company which can locally misunds without the Bank of

Tanzania’s approval.

Moreover, external auditor for tax purposes needl audit a branch account.
However, under the prevailing: “Law Review Commisioestablished by the

government the exemption from having accounts additill be revoked soon.

Not only that, but also the head office can chatg@dministrative expenses to the
branch which will be then allowed for tax purpose fong as they are considered

reasonable by the Commissioner of Income tax.

4.6.1 Effects of non-existence of effective Laws @nPractice governing

registration of foreign companies

The operation of branches of foreign companiesoiswithout consequences and
certain difficulties in some other respects. Ashsany interest, royalty, management
and technical fee is charged by head office toTthazanian branch will not be

allowed for expenses in computing branch’s taxiliighin Tanzania.

52



But also, the branch can only raise funds locatly its trading activities after
obtaining prior approval from the Bank of Tanzaraad by producing a counter

guarantee from a reputable bank in their home epunt

The branch will have to pay withholding tax at tiage of 20% on its profit after
taxation. The branch will only avoid paying taxtitonvinces the Commissioner of
Income Tax it requires funds for business expangiorposes. With the current
chronic budget deficit the commissioner will alwaj@ce the branch to pay

withholding tax on the surplus whatever its bussn@scumstances.

* Investors and Abuse of the Investment Process
Investors both local and foreign are not angelseyThre business persons who
above all are motivated by the possibility of makiprofit over and above that
which could be made in a simple business trangacliberefore, they may exploit
each and every loophole in the statute books tarenthat they invest as little as
possible, avoid paying taxes, pay low salaries ashnas the law can permit and so

on.

* Investing Nothing and Getting Everything
It is now common knowledge that some “investorsineointo the country with
almost nothing but “brilliant” and “impressive” hingss plans. They target a
particular parastatal on the privatization list ampproach the Parastatal Sector
Reform Commission with a bid. Normally they pay 1@&wn payment in order to
acquire the firm and that is all. Thereafter, thesg the very assets of the newly
acquired firm as collateral to get loans from ficiah sector. For example, an
investor acquired a firm in Dar as salaam. He pawn payment of 10% and took
possession of a factory and some of the residdtdialowned by the acquired firm.
He used the title deeds of the residential flatged the following some of the

money:

a) US$ 1,910,000 from the National Bank of Commercewvasdraft, short term

loan, and collateral management loan;
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b) SDR 940,000 loan from the East African Developnizamk;
c) US$ 125,000 and US$ 150,000 from the National Bafnkommerce again
as overdraft and collateral management facilitpeesively.

All this happened between 1998 and 2002. By the tihe financial behaviour of
this firm was brought to the attention of the NaéibAssembly, the firm had paid
neither the remaining part of the purchase prictheffirm, i.e. 90% and the various
loans it has taken locally and within the regiotraBge enough, instead of the
government standing firm and demanding paymenttler “privatized” assets, it

defended this non- performing “investor”.

Strictly speaking, can one say that this investas & serious investor? What had the
firm invested in the country- 10%? Is it not thevgmment, which is actually
investing in that firm? This firm had clearly vitda all the rules involved in the
investment process, including the very terms andditimns of acquisition of
property being privatized. To make it worse goveenirof Tanzania was fully privy
to this.

The Tanzania Investment Centre had already deteéictednethod of “cheating” by
certain “investors”. It had thus warned that itlwibt register any foreign investor
planning to raise capital to purchase public- owassets through loans from local
banks. According to the center, such behavior hacetfect ofjnter alia, distorting
statistics on foreign direct investment in the doyrbecause there was nothing

foreign in such transactions.

« Evasion and Underpayment of Taxes by Investors.
According to information made available by the Tama Revenue Authority, a
number of these so-called foreign investors stusliowork out ways of evading
taxes due to the government and if that provescdiffthey underpay when it is
absolutely possible. For example, one investor padeé Value Added Tax by over
Shs. 192 million in a period of three years (1998D. When the TRA officials
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confronted with the Directors of this investmemirfiover this tax anomaly they had

nothing to say.

Within the said period, another investor undergaickes by almost Shs. 50 million.
This was in relation to VAT, Stamp Duty on Leaseal &tamp Duty on Share
transfers. Again, when confronted by TRA officialkey could not provide clear
and understandable answers. The informer wentdudkducing that, this is just a
tip of an iceberg. There are many others who arelwed in the game and are not
yet to be caught. The question is whether thesdhsrenvestors about whom we
hear so much noise about their protection becehese dre agents of progress and

development and change in the economy of Tanzania.

» Tendering Without Due Diligence
This involves all acts, which a person either vatithority or the applicant does as
against the legal and procedural requirement s#t fiefore the establishment of a
branch of or place of business. The case in psittieé Independent Power Tanzania
Limited (IPTL). During the power crisis in 1990'e& government approved the
Power Purchase Agreement between IPTL and TANESCI995.

It did so with the express understanding that ptmrthe commencement of
commercial operations they would negotiate a ftaalf based on one, the actual,
reasonable and verifiable capital costs incurredPiL, two actual reasonable and
verifiable costs to operate the project, and tlaréar return to IPTL’s investors. The
investment consisted of ten state of the art medspeed diesel generators,
manufactured in the Netherlands by Wartsila, a dhincompany with a global

reputation for quality engineering. Without informgi TANESCO, IPTL unilaterally

decided to substitute medium- speed diesel endorethe slower - speed engines
stipulated in the Power Project Agreement (PPA). Apmil 9, 1998, TANESCO

issued a Notice of default to IPTL but at the nregtield on April, 14 — 16, 1998

IPTL denied that there was a default and steagffastflsed to discuss any matter
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related to the Tariff unless and until TANESCO wiittw its notice of defalft
Despite the fact that IPTL deal involved all suaids of fraudulent transactions still
it was passed, although at one point Patrick Rutzibava (who was a commissioner
for energy when the project was first launched®dro convince the president that
IPTL is a disaster waiting to happen. It was passede many heavyweights in the
part and cabinet was in favor of IPTL. This IPTartsaction what has taken place in

theEnron’s casein Nigeria.

Also in the year 2006 Tanzania faced an electrisitgply crisis whereby to rescue
the situation Richmond Development Company, LLC wasrded the contract to
supply generators of 100 megawatts for the cosiTglis 172 billion and the

government agreed to pay some some USD 137,009 eedardless of the amount
of electricity provided. But the subject mattertioé contract failed to be delivered

on time and after being delivered they didn’t waskrequired.

The opposing MP’s smell a rat whereby the houséssembly sets up a committee
to investigate the problem under Kyela Mp. Dr. lisaom Mwakyembe

The committee on RICHMOND REPORF proved beyond reasonable doubt that
the company didn’t deserve to be awarded the tefutethe generators, it lacked
experience, expertise and was financially incapsait Also the firm had no share
records or registration in the US or Tanzania dre whole bidding process had

been marred by corruption with gross irregularities

Further, it was proved that the business regisimadiuthority, BRELA had allowed
the swapping of genuine files of Richmond with fagees, Mwakyembe said
BRELA should submit reports to the relevant miryisin a weekly basis and copies

of the files should be preserved by the governmeeparately.

83 Chapter 5 of the book titled UGLY MALAYSIANS? SdutSouth Investments Abused edited by
Jomo K.S, Brian Cooksey in his articl©OWER AND VAINLORY: ANOTOMY OF A MALAYSIAN
IPP IN TANZANIAestablishes that, there were problems, thought, Rlie PPA signed in 1995
specified slow-, not medium — speed generatorgxatained above. Second, what IPTL claim to
have for the plant and its installation was argyalolything up to twice its actual cost.

152 available at:https://www.tzaffairs.org/2008/05/report-on-richnabscandalaccessed on #aMay
2018
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As it has been asserted earlier, when a branchfafeggn company is given rights
and liabilities, that is to say after the branchadioreign company has been issued

with the certificate of compliance it acquires thatus of corporate personality.

As such, it becomes an independent legal entityarsgg from its members or

shareholders and eventually can buy allotted stisvesthe mother company.

However, the observation of the research on opmeratif branches of foreign
companies in Tanzania shows that they cannot basestof any company or sell its
shares since it owns no shares on itself, but thin@n company in abroad is the one

which owns shares regardless of its legal persiynali

Initially, it should be noted that, upon the opematof the foreign companies in
Tanzania transactions are very often. And the pgss& information takes time,
even longer due to logistics as the mother companfar geographically. Thus
changing of Company’s structure regarding sharese|ddirectors, Memorandum
and articles of association may render it diffidoit the Registrar of companies to
get notice on time putting into consideration itwighin 14 days to make a notice.
This small window of time renders it impossible fbe Registrar to get the requisite

information for making all those changes beforemgj\the go ahead.
4.7 Conclusion

This chapter provides the findings of the studihwegard to the laws and practises
governing registration of foreign companies. It ggvout the structural set up
procedures and regulatory authorities in regisiratif foreign companies. Generally
the findings shows that legal and regulatories esakvas the provisions of laws are
are silence to matters that are supposed to beessilt to gurantee foreign

companies do not mis use freedom of investment.
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CHAPTER FIVE

CONCLUSION AND RECOMMENDATIONS
5:0 Conclusions

The aim of the study was to analyse on the legdl m@gulatory framework in

relation to the registration of foreign companies Tanzania focusing on the
provisions relating to foreign investments in Tamiaalt covered the application to
register a new Foreign Company, procedures to bamed up to the issuance of a
certificate of Compliance. Registration problemswas| as the drawbacks of the
laws were analysed. As such, it provided for sopeziic examples on the effect of
the non-compliance of the prerequisites with regardhe registration process of
foreign companies in Tanzania. The report has vex@eCompany laws and other

related laws with regard to foreign investments.

The findings showed that there are various reassRegistrar considers before
issuing the certificate of compliance to the appits which have been provided
under the law governing their registration and apens. However the study has
revealeds the difference and identified gaps of laws have, compared to the
experience of other countries pertaining regigiratif the same.

A critical analysis of the different legal regimigsforce governing registration of
foreign companies was covered under chapter thigddighted by some selected
case studies which demonstrated the problems inhérethe law and practice of
Foreign Companies in Tanzania, and how these prabédfect the creditors and the

entire public at large.

Foreign companies in Tanzania should be contrdiiethe existing laws governing
them be reviewed by the statutory compliance ofTthezanian laws and as such the
control should be made under the existing compaamesother written laws of the

country as they may change from time to time.
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5:1 Recommendations

The researcher suggests the following recommendatishich will give more
efficiency on the laws governing registration ofeign companies in Tanzania and
prevent onerous companies from being registeredanzania and avoiding tax

payment.
The following are recommended to institutions:-
MINISTRY

1% to avoid registering companies which are not chpath doing business and
checking for their liquidity, a need to provide dimcial statements of the branch
separately from the financial statements of thersees mother company just as it
has been provided under the Income Tax Regulal684 and discard what has
been provided under the Companies Ordinance. éniith this, the requirement of
the good and honestly prepared financial standingfdrom the parent company to
avoid foreign company to be registered and be dsergd forthwith because of

bankruptcy (Insolvency).

2" because the research has revealed a lack of icieamation of the mother

companies abroad and lack of cooperation and coatidn between Registration
and licensing authorities of Tanzania with thosalmfoad, a need for the provisions
of the laws requiring complete addresses, teleplmmabers, facsimile, websites

and E- Mail addresses of the registering authariti€foreign countries.

3 as such effective communication of the Registeamit the Licensing authorities

should be facilitated to provide the efficiencytioéir duties.

4™ The Registrar of Companies should not rely onlythe objective rule before
registering a branch of a foreign company whenirtgstor existence of such

companies in their home country. As such the tesbé applied should be a
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subjective rule application on a case to case bastould vary subjectively when

the existence of a particular foreign company issue.
PARLIAMENTARY

Firstly, to prove the existence of foreign compamtheir home country there should
a requirement by the law to furnish the Registrahwhe proof of existence of the
foreign company from the home country of originthe precedent condition in

lodging other registration documents.

Secondly, since there are no clear procedures neghrd to the winding up of the
foreign companies in Tanzania, a need to for thermeation of the laws to cater for
such drawbacks in inevitable. The current law piesifor the procedure to wind up
foreign companies as unregistered companies. Tiatiein seems to be unjust
because those companies are registered underrthgrfdaws and they should also
be wound up by such laws. As such there should bwehanism of recognizing

foreign decisions to avoid companies enter intdsiefaults.

Thirdly, because the law governing the registratioin foreign companies in
Tanzania is that adopted colonial legislationssfihis outdated and out of necessary
current economic changes over the world, and eftentae existing Companies Act
still there are a lot of gaps to cater for theatian, a need to overhaul the existing

laws to accommodate the necessary global econdmitges.

Fourthly, it is hereby recommended by the researchat, there should be
established a system of cooperation and coordmabetween The Registrar of
companies Office with other related offices in Tamza to improve the efficiency of
performance of duties as well making it more easwmrdiscover fraudulent

transactions and even such unserious foreign iorsest

Firth, The law governing registration of foreignngoanies in Tanzania has to be
amended so as to contain the provisions with tlg@irement that no registration

right shall be granted to a branch of a foreign pany or a body corporate,
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APPENDIX
APPENDIX I
COPY OF QUESTIONNAIRE
Personal Particulars
=L T
POStal AQAIrESS . et e
PhysiCal AdOreSS:- ... e e e e
Phone no:-........oooiiiii i
Mobile:-........oooiiii,
O CCUPALIONS - . ettt et e et e e e et e e e e e

1. Do you think that the existing legal framework gouag registration of

foreign companies is satisfactory?
YeS..ooooiviiivnnees NO

b. Do you think that existing legal framework govieg registration of foreign

companies should be discouraged?

). YES ..ot



(ii) Are the available procedures provided under @ompanies Act, [Cap. 212 R.E.
2002] are effective?

(iv). What are your comments concerning with reegison of foreign companies

provisions under the Companies Act?

Are up-to-date with the regulatory authorities canméng with registration of foreign
companies?

a). YeS. ..o
b). NO.....oevee e

c).mention



d).comment

(v) Do you think the existing regulatory framewaiverning registration of foreign

companies is effective?

(vi). Do you think that the regulatory authorize®yde education to the foreign
companies wishing to be registered in Tanzaniahenlaws governing the

process?
a. YeS.....oooeeveeeo. b NOL

Comment
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(vii) Do you think that foreign registered compasiabuse freedom of investments

and doing business in Tanzania?

A YBS i

@0 18 1110 =Y 1|
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