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ABSTRACT

This study examined the Implications on Public Brog Entities non-compliance with
the Public Procurement Act, No.7of 2011 and reguiat made there under at Sokoine
University of Agriculture and Morogoro Municipal @Gocil in Tanzania. The motivation
behind the study was the annual reports of the rGlbet and Auditor General that
exposed glaring non compliance with the laws onlipylrocurement in spite of legal
reforms recently undertaken in the sector. Primamg secondary data sources were
consulted .The study adopted stratified random $§agmwhereby both qualitative and
quantitative approaches were used. Qualitative cgghies included questionnaires
administration and in depth interviews with 5a ofi the selected 60 respondents to
gather non numerical data while quantitative apginea were employed to generate

statistical data to answer to the research question

Research findings overall pointed to substantiabgdtion from procurement laws and
regulations. Evidently, part of the reason foctsmon compliance or low compliance
rates with procurement laws were found to be maityirow/poor oversight structures
complexity in the laws to suppliers, corruptiontémms of favoritism in prequalification

procedures and lack of adequately skilled procurdémersonnel at Sokoine University

of Agriculture and at the Morogoro Municipal Counci

In conclusion the researcher found out that theeesaveral legal implications of non
compliance with the procurement regulations onviadial Procuring Entities, bidders
and officials, among others, these included oral amitten warnings, suspensions,
interdictions and demotions of staff that breacbcprement laws. Whilst, against the
specific entities the steps included blacklistidgregistration from the company registry
and suit in a court of law to seek redress foratiohs of the procurement laws and
regulations .The Auditor General wields anothel tebich is the issuance of qualified
audit reports against public entities which camubed by prosecutors to hold individuals

to account in serious cases of misappropriatidiieds allocated.
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CHAPTER ONE

GENERAL INTRODUCTION TO THE STUDY
1.0 Introduction

It is an undeniable fact that governments arotimelworld will ordinarily carry out or
usually are expected to perform a number of damwiviewed from a very general
level, it is the primary responsibility of indduaal national governments to manage
their economies and national wealth in a prudenanmer that helps maximize the
people’s welfare. Primarily also governments arspoasible for ensuring political
stability and prevalence of law and order in theiety to fulfill some of these onerous
tasks and responsibilities, governments go ouheir way to perform a number of
specific contractual functions .Governments cartstrsocial amenities such as roads,
bridges, street lighting, schools ,parks, publitce buildings, walk ways, industrial

facilities among other key installatiohs.

In most countries public procurement accounts fergaificant proportion of the Gross
Domestic Product [GDP] estimated to be around1@drsent in OECD countries. The
proportion is much higher in developing countriesl as often stated to be up to be
nearly 25 percent in some countries making up fer inevitable transition from a
centrally planned economy to a market econéhgny procurement arrangements in
Tanzania often fall short of or do not meet thetawied roles and responsibilities due
to lackluster management of procurement contrdé¢ts.Controller and Auditor General
has in a report noted a number of weaknesses figinh grojects implementers related
to contract management, such as non-submissiperédrmance bonds, contracts not

vetted by the Attorney General as required by laon-deduction of retention monies ,

! Anderson RD, “International Procurement Developisein 2008 and the Road Ahead” in West
Government Contracts Year in Review Conferenced920p.1
“Trepte C [2004 ], Regulating Procurement, Undedsitanthe Ends and Means of Public Procurement
Regulation,p.9.
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inadequate variation orders ,improper extensiocootract period and alteration of the

agreed contract price.

Tanzania Public Procurement Act, 2011 was purposelgcted in order to provide
guidance to procuring entities on among other #hisgndard processing times in the
tendering processes as a whole; available comptaiiew mechanisms in the law,
selection of appropriate procurement methods as aselprocedures for managing
procurement proceedings and contract managememidiks and goods. On the other
hand, the Public Procurement Regulatory Authority an oversight body on
procurement functions in the country has been mgsuarious circulars and guidelines
for the interpretation of Public Procurement Actlars regulations in order to expedite
the execution of the procurement processes in Teaza

1.1 Background to the Problem

Governments need to obtain items and alsemabklic utilities available both for
individual and industrial uses for the most paegduse the government may lack the
ability, expertise to successfully do these , withof course relying on the technical
support of private sector players. Public procieetaws and regulations provides for
procedural steps through which the government gmoauring entity contractually
engages with the private businesses who providelsyaand construct or utilize other
private sector expertise in order to fulfill thegiublic interest duties. In other words,
public procurement is primarily a public sectoremtied activity aimed at meeting and

advancing public needs or public interést.

The United Nations Commission on International €rdaéw Model Law on her part
holds that procurement is aimed at the constructamguisition of goods, works or
services by a procuring entity. Public procuremeniessential commercial process

within a political system. Therefore, it is by thsgstematic linkage, institutionalized

3Report of the National Audit Office available atvw.nao.go.tz/ph@ccessed on the 1/02/2019.
* Ibid
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public procurement system should in no way workepehdently of the applicable on
relevant procurement laws. The established ingiitat framework, professionals and
professionalism with knowledge, skills and ethicsorking in the political
spectruntOrganizationally, public procurement is dictated thg Government system
that is in place and failure to balance these tlements, being government system and
prescribed regulatory policy and institutional fmork can lead to wasted efforts and
poor socio economic development results withinrtfeest important public procurement

and political systems.
1.2 Statement of the Problem

Public procurement in Tanzania is often said toelwéed with corrupt dealings  thus
presenting businesses with very high risks. Busee$oint to public officials taking

advantage of legal loopholes in openly favoring Iwennected companies and/or
individuals when awarding contracts. It has equd&leen well reported that public
monies are often diverted to private companiesygsaand individuals as a result of

corrupt procurement dealin§s.

The various procurement processes undertakennpahéa were equally faced with a

problem of the procuring entities trying to ccimvent legal provisions especially

through alteration of tender documents or th@oua evaluation teams using criteria

different from those stipulated in the solicitati@locuments that were issued to
prospective tender bidders. Furthermore, theedsis a challenge of Procuring Entities

failing to observe issues like bid validity pericalsd thus awarding procurement tenders
well beyond the stipulated periods of time whicllegjal and unprocedural.

The notoriety in flouting public procurement lawsasvevident in the year 2014,
Tanzania Public Procurement Regulatory Authorit?[RA] completely barred a total

> OECD-DAC Methodology for Assessment of Nationabdtrement Systems, Paris France, OECD
[2006] pp. 12- 15.
® Global Integrity- Africa Integrity indicators —Taania ,2016.
"Mamiro G (2010) , Value for Money , The Limpingll& in Public Procurement — Experience from
Tanzania, pp 3- 8.
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of19 business firms from competing for governmerdgcprement contracts after they
were found to have engaged in some form of compugdtices in previous dealindget
another corruption case rocked the Tanzanian gowemh following the damning
revelation that over USD 180 million in public fundiere siphoned off in questionable
deals and deposited in offshore accounts belongngublic officials and business
persons. The case claimed some major casualtiés$edsto the resignation of a quarter
senior politicians from the government, includifgett Energy Minister, the Attorney
General, Energy Secretary and the Minister for kauswho lost her post for
transferring USD 1 million into her private bankcaants. A few months later in the
year 2015, then Director in charge of the Tamzd&orts Authority was suspended for

violating procurement procedur&s.

1.3 Objectives of the Study
1.3.1 Main Objective

This study examined the legal implications of n@mgpliance with the legal procedures
enshrined within the Public Procurement Act No 72611 by Sokoine University of

Agriculture and Morogoro Municipal Council in Morogp region.

1.3.2 Specific Objectives

a. To examine the legal procedures in public procurgnmeTanzania.

b. To examine to what extent do the procuring entitemply with procedural
requirements stipulated under the Public Procunérdet, No 7 of 2011

c. To examine legal implications on public entities famncompliance with legal

procedural requirements under the Public Procuréety No 7of 2011.

8All Africa, October, 2014.
°Simon A (2015) The Guardian Newspaﬁtgr, January, 2015.
Africa Report, February, 2015.
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1.4 Research Questions

a) What are the legal procedural requirements presgdrdy the Public Procurement
Act, No 7, 2011?

b) To what extent do public procuring entities complyth the procedural
requirements stipulated under the Public Procuréet No 7, 20117

c) What are the legal implications to public entitfies non -compliance with the
requirements of the Public Procurement Act, No02,12

1.5 Research Methodology

This part of the study covered the methodology eygd in the study .It explains the
research design and approaches , research aatacallection methods, data collection
instruments, sample size, scope of the study cesurf data, sampling design and data

analysis
1.5.1 Research Design and Approaches

The research design adopted for the study was eripiidge design. The subject of
procurement being broad in scope. The study invbldescribing the frequency with
which abrogation of procurement laws occurs andrtipications on Procuring Entities
which flouted the provisions of the Public ProcuesinAct No. 7, 2011.

The study adopted both qualitative and quantita@yproaches because the data
gathered albeit empirical contained both statiktindices on non compliance with
procurement laws as well as non statistical pararsein the incidences of procurement

laws violations and underlying reasons.
1.5.2 Area of the Study

The research area was Morogoro region. Procuringiesninvolved were Sokoine

University of Agriculture and the Morogoro Municlp&ouncil. They were chosen



because they carry out a large number of procureraetivities and were easily

accessible for data collection for the study.
1.5.3 Study Population

This study involved various categories of respomglewho involved in public
procurement activities in the selected two proaquremtities. The selected population
included the Directors, Heads of Departments, mesmbePMU, Legal Officer, Tender
Board members, principal officers ,Internal auditand private contractors engaged by
Morogoro Municipal Council and Sokoine Universityvarious procurement activities.

1.5.4 Sampling Design and Sample Size

The study adopted stratified random sampling debiggrouping the respondents into
departments and level of seniority. Sampling dessggooncerned with selection of a
subset of individuals from the population to geimso knowledge on the whole

population under study.

Sample size according to Tromp and Kombo [2006]sttutes the number of items
selected from the universe in order to make upstmaplé’. The Sample size for the
study was 60 respondents, comprising the Diredi®ys Heads of Departments (8),
Principal Officers (8), Legal Officers(6), Internduditors(5), PMU (8), Private

Contractors (6) and personnel at procurement depats(8) and officers of the Public

Procurement Regulatory Authority (5) .

The number of 60 respondents was deemed manageiiiile the time available for the
study and it was also reasonable because it irenlethe chances of gathering a wider
scope of responses from the respondents thus d@nbametiability on the data collected

as part of the study.

“Kombo D.K and Tromp D.I A [2006],“Proposal and HEi® Writing , An Introduction,” Pauline’s
Publication , Africa, pg 20.



1.5.6 Sources of Data

Data for the study was collected through both pryvend secondary sources. Primary
sources were mainly principal and subsidiary legishs, case laws and field interviews
with respondents while secondary sources were atheumentary materials other than

statutes.
1.5.7 Data Collection Methods

The researcher used questionnaires and in-degfviedvs in the process of collecting
field data and on the other hand employed documemtview in the collection of
secondary data. Questionnaires with open endedtigngeswere administered on
respondents who had limited time to and could radetpart in the face to face
interviews. Questionnaires were distributed to thgpondents who were pressed for
time but were willing to respond at their own tiared the questionnaires collected later.
On the other hand, interviews were conducted wegpondents who were willing to
participate in the in-depth interviews.

1.5.8 Data Collection Instruments

The researcher used a questionnaire which wased shpaper with a series of printed
questions that the respondents were expected pordsto with some questions being

open ended and others closed ended.

Documentary review on the other hand involved tee af a notebook on which the
researcher listed the things to look up for ancteeded to work on them by sorting and

eventually reviewed for relevant content.
1.5.9 Data Processing and Analysis

Data processing and analysis operations wer@agdithich involved examination of

the collected data to detect errors and omissiadscarrections were done where it was
7



necessary. Coding was done by assigning numeragsit@e the responses into uniform
groups and finally classification was done by agrag the data into groups for easy

identification.
1.6 Scope of the Study

The study covered the entire tendering procesd figin advertisement of tenders,
bidding process, tender opening, award and exatofithe contract .The study spanned
the months of August, 2018to March 2019 and wasethout at Morogoro Municipal
Council and Sokoine University of Agriculture at Mgoro region in Tanzania.

1.7 Literature Review

Several studies have been published in Tanzaniaetswivhere around the world
touching either on procurement law generally or particular aspects such as
procurement at local government authorities andngestudy has been carried out on
implications that follow upon violation of procedlirrequirements set in the public
procurement law given the considerable number afcymement outlays at such
institutions. The aim of this study was to bridge existing gap on procurement tender
awards by public entities and the resultant effe€tson-compliance with the provisions
of the Public Procurement Act as well as the raguia made under the law most of
which are couched in mandatory or imperative waydimhich suggests that non-

compliance will vitiate the entire tender.

The study was premised on the fact that effectigivery of procurement contracts
contributes to overall socio economic empowermerat achievement of goals of the
communities and the government therefore derogafiom the legally stipulated
procurement regime ought to attract legal sanci®a way of deterring future violations
of the laid down rules with regard to public praament in Tanzania paying particular
regard to Morogoro region.



Among the literary materials reviewed for the studhre the following-

Mlinga R.S™ In Public Procurement in Tanzania — An Overvidunjversity of Dar es
Salaam,” when distinguishing public procuremenbni private procurement states that,
public procurement necessarily and must printipdde transacted bearing in mind
other factors , other than the economy. Theser ddwtors include on-discrimination
among potential suppliers, accountability and degard for various international
contractual obligations, in order to protect pulditerests. It is worth noting that unlike
private procurement, public procurement on the hiand business process embedded
within a political system and therefore has siguaifit consideration of accountability,

integrity, national interest and effectivenéss.

Unlike the author the researcher is very specifith wegard to two public procuring
entities which are Morogoro Municipal Council andk8ine University of Agriculture

at Morogoro and will seek to examine the effectess and efficiency of the
procurement delivery system at the entities welthas extent of compliance with the
procedural stipulations set under Public Procurémet, No. 7, 2011 in the tendering

process.

Sope WE states thatpublic procurement is a known phenomenon all okenvthole
world and systematic challenges influencing pupliccurement are not entirely a new
phenomenon Presumably therefore, systematic challenges facthg public
procurement systems in Tanzania are not novelhgratountries are recorded to have
also noted significant challenges in public proougat including but not limited to the
Gambia, Nigeria, Estonia and Ghana.

The article makes an incisive appraisal of the igulprocurement structures and
challenges in a bold and transparent manner asasted with the rest of the world

2Mlinga R.S, “Public Procurement in Tanzania — AmeBview,” University of Dares Salaam, 2011.

“Sope W-E, “A Comparative Analysis of the NigeriBiablic Procurement Act Against International Best
Practice,” Department of Public Law, Faculty ofLaUniversity of Stellenbosch, South Africa , 20p2
25.
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focus being the international best practice , dguhkerefore this study examined the
structures for public procurement in Tanzania aeddhallenges as casted against the

international best practice.

Mutava. C*® makes the following instrumental inference with aety to public
procurement; that despite the observed design tindtwal challenges faced by the
policy and regulatory, allied institutions, and fecuring Entities, they since the onset
of their establishment, tried to function accordita their institutional objectives,

mandates, guiding goals and powers enshrined iprberement laws.

The above observation was made generally with raiBp reference to Tanzania per
se, but was seen to be in sync with the situatiohainzania whereby certain individuals
in their quest to do good and comply with the preowent laws flout it by being too
rigid and in the process breaching the law whereaimdd consequences result owing to
such rigidity of personnel assigned tasks at pubtbcuring entities.

Biramata R.A™® states that procurement decision in any publityergquires intensive

research and selection. All these are in prinaifee on the basis of quality, economy,
price, reliability, quantity and punctuality. It ke duty of the procuring department to
select proper and competent sub-contractor or wvepdepared to fulfill the supply

activity in accordance with the Public Procureméat, 2011 and regulations. He
further added that compliance levels have coetinto be low among public entities
despite efforts by the Public Procurement Regwatarthority to put in place measures

to improve compliance levels.

The above concern as raised in the study is brdeathyed and quite general in scope as
to non-compliance with the procurement laws butsdo@ delve into specific instances

®Mutava C , “Impact of Public Procurement Proceguon Maintenance Works- Case of Housing
National Social Security Fund and Kenyatta Natididaspital ,” FIG Congress 2014- Engaging the
Challenges and Enhancing Relevanel@1™" June, 2014, Kuala Lumpur Malaysia.

®Biramata A.R, “Challenges of Compliance to Puliimcurement Act No 7 of 2011 The Case Study
of Tanzania Ports Authority,”- A Dissertation [8uitted in partial fulfillment of the Requiremerior

the Degree of Master for Business Administratibthe Open University of Tanzania , Dar es Salaam
2014, p 5.
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where a procuring agent deviated from the laid d@noturement regulations and the
resultant consequence specifically at Morogoraeoregan aspect which this particular

study will seek to pursue.

Callender G et al’ in their work titled, “The Economic Context of @ernment
Procurement - New Challenges and New Opportunitieemmenting on public
procurement state that public procurement is witteodoubt an important function of
any government. They go on to add that, the madeitf procurement activities has a
significant impact on the economic wellbeing of taion and needs to be properly

managed.

It has often been stated that by estimatioranfonal activities of public procurement
in all countries of the entire world are somethbetween 10 percent to 30 percent
.Public procurement therefore exclusively devaigsificant resources and time to
ensure that the process and procedures are nhosaund but also, transparent and
any deviation from the strictly set standard pdwres definitely raises key questions

among the members of the public who are the tarnsay/

Apart from the over simplification of the procuremiehain the authors do not pinpoint
the particular legal gaps that need to be amendexider to achieve full efficiency of

procurement laws. Moreover, the study also attethfp draw the maximum economic
potential achievable by complying with the provisoof the procedural requirements of

the Public Procurement Act fully.

Kundela C.I*° revealed that key procurement challenges in Taazemianated from, an
absence of proper procurement structures or plaasagement duties being concealed
within procurement frameworks , and lack of adeeyatrained and well qualified

YCallender G and Mathews D, ‘The Economic Contéxtovernment b Procurement ; New Challenges
and New Opportunities” Journal of Public Procurem@002. Pp 55-71.
'8 public Procurement Regulatory Authority Reportr@aSalaam , 2013.
%undela C,I 2008 Extent of Compliance to procureméct and Regulations A survey of Selected
Water Supply and Sewerage Authorities of Arushaba®iaand Moshi, Unpublished , Dissertation,
University of Dar es Salaam.

11



procurement personnel. He further adds that segtudies in the past have identified
compliance levels with the public procurement Aod aegulations in delaying the
tendering processes, interference among the pap#ticipating in procurement
activities particularly by top government officialsnd the complicated procurement

procedures involved under the 14%.

All in all some of these concerns still persishational level as observed by the author,
but through this study; the researcher mainly $eduon Sokoine University of
Agriculture and Morogoro Municipal Council thateabased in Morogoro region and

not the whole country .

Knowles R** on his part made an observation and assertatithbse in whose behalf
construction works is executed in many casggtimately expect the value or price
of the contract to be certain or fixed at the hagig of the contract and not to vary in
the middle of implementation of the project constion. He adds that this is to
ascertain that the final sum payable is equal ®dbntract price for the entire work
done. The other term often used to refer to thiswaris ‘lump sum fixed price,” or in
the legal profession, entire contracts price. Adowy to the author, most major
construction projects are projects are let emplpwgither of the standard contract forms,
which in the main contract normally do not provitte the fixed contract prices.
Construction work is normally bedeviled with manycartainties; for example, in most
situations some of the work is conducted undengdowhere surprises are often found
in the process of construction but were for forabé®to the parties. Who, really, bears
the risk related to ground terrain that tuut o be more difficult than originally
anticipated at the time of contract conclusioe. ahswers as follows, the contract, if
properly drafted, then it is not unreasonable fpeex for an amount inclusive as part
of the contract price to cover the risk encountendthe process of contract execution.

“Kundela C,I 2008 Extent of Compliance to procuretnict and Regulations A survey of Selected
Water Supply and Sewerage Authorities of Arushaba®iaand Moshi, Unpublished , Dissertation,
University of Dar es Salaam.
ZlKnowles R, 2012, “200 Contractual Problems and ifS®lutions” 3°Edition , Wiley Blackwell- A
John Wiley Ltd Publication, p1.
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If the above is the case as clearly pointed outheyauthor, the researcher sought to
expose the underlying reasons that tend to ptatgpcontractual disputes and never
ending litigation over procurement contracts atljubntities in which suppliers and

contractors claim to be have shortchanged in t@itractual agreements.

Further, highlighted also are cases where the govent claims to have been given a
raw deal by the entity that was awarded a confi@ctonstruction works delivering a
project that the procuring entity deems as substahdnd not commensurate to value

for money.

Mayavi P.H,? in her dissertation states that many organizatzmikpse due to poor
tendering procedures and further adds that tergleprocedures when followed
effectively normally bring good outcomes and if povperly adhered to then corruption
arises, and tenders may be awarded to unqualifdetels as a result of which there will
be supply of low quality goods and/or services, deerfailure to meet the targeted

objectives of procurement contract as a whole.

Unlike the researcher the study focused on speiifidications that accompany non-
compliance with the procurement laws at Sokoinevehsity of Agriculture and

Morogoro Municipal Council at Morogoro region in Aizania which is beyond the
outcomes assessed in the cited works because thiecatrons are a follow up to
breaches and account for accountability for viagprocurement laws governing public

procurement.
1.8 Limitation of the Study

The main limitations encountered in the study weoene respondents found the
question complex and others had limited time the#ting them to respond to the

questions proved hectic to the researcher. Thediians were overcome by distributing

“Mayavi. P.H , 2013, “An Assessment of Tenderingd@dures in Public Organizations — Case Study of
College of Business Education,” A Dissertatiorb8iitted in Partial Fulfillment of the Requiremenor f
the Award of the Degree of Master of Science incBrement and Supply Chain Management of Mzumbe
University, Dar es Salaam Campus College, pp3 -5.
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many questionnaires to ensure that as many asbpmssere duly completed and
returned and the interviews were arranged at thegaruence of the respondents to cope

with their busy schedules.
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CHAPTER TWO
CONCEPTUAL FRAMEWORK OF THE STUDY
2.1 Introduction

Procurement in public domain is basically gearedards locating a business that has
the capability to avail works, goods or constructiworks and the provision of either
consulting or non -consultation services to thguesting entity when such need arises.
Before embarking on an activity such as the supglyparticular goods, services,
construction of assigned -works, the contractoryise provider, or business entity as
the case may be have to execute a contract witlerihigy procuring for the goods or
services .In the Republic of Tanzania contractsgamerally regulated by the Law of
Contract Act

According to the Public Procurement Act, publiciacdfs and members of Tender
Boards taking part in the approval of procurenemitracts shall be guided by policy
directions in the procurement regulation which agiothers comprise efficiency and
the need for economy in the procurement of quaglitods and services for members of
the public**

The best interest of the public entity, in awardinmlified contractors service providers
and potential suppliers equality of chances tati@pate in tenders for providing

goods or in performing some works or provision sgfrvices promotes national
contracting, manufacturing and domestic serviackistries. The importance of fairness
to parties, accountability and transparency in phecurement process is very much

emphasized.

%3 Cap 345 [ R.E 2002].
Zpublic Procurement Act,No. 7, 2011.
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Transparency simply means provision of informabondecisions relating to the overall
performance of procurement in the public sectonctviavailability should be accessible

to everybody and also in real time whenever thereed”

Barett pointed out some key aspects related to fr@stices in  procurement law
among which are that, procurement ought be takerm run as an important function
in the corporate world .Procurement ought to ls®ueced professionally and finally
provision of value for money which should alwayslude considering of the socio-

economic and political effect of procurement o pleople and the environméhit.
2.2 Procurement

Procurement according to Section 3 of the ProcunérAet means the purchasing or
buying of goods and services , or the leasingtirrgn of the same or otherwise
acquisition of any works, services goods, work®yany procuring entity spending

public funds on behalf of the ministry, regionahadistration or departmert’.
2.3 Procuring Entity

Procuring entity therefore means any public bodgome other body, departmental
unit or any other body by any name so called egkhy the by the government with the
sole mandate to carry out public procuring acest?

2.4 Compliance

Compliance means issuance of certificates twerthat the person doing an act for

instance supply of certain items or the writimig report by an auditor or the

“Arrowsmith S [2011] Public Procurement RegulatioAsr Introduction, University of Notigham, EU
pp. 56.

“Barett A et al[2016], Public Procurement —The Ghadles Facing a Small Country, Public Finance
Quaterly.

*/No. 7, 2011.

*®No. 7, 2011.
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manufacture of an item meets set requirement odtlcepted standards rules, legislation
and regulations spelt out | as part of the pramert contract entered info.

2.5 Tender

Tender according to the Public Procurement Act N@011 means any offer, proposal,
or a quotation of needed items or services giv®na supplier or a contractor or
consultant in response to and in exchange forear@nd certain request by given by
Procuring Entity*

2.6 Supplier

A Supplier is construed to mean an organizatioa company or corporation, or even a
partnership or in some cases individual peigdicating willingness to supply or

actually supplying goods or services or hiring same equipment to a procuring
entity or engaging in the provision of transpsetvices and who is, according to the

contract, either a party or potential party far@acurement contract with an entity.
2.7 Open- Tendering

Open tendering is a situation where a prospedciymplier or prospective suppliers
are by an advert invited to compete for an adsedticontract either by the advert being
placed in the press or any other broadcast méalighat purpose and generally the
lowest bidder is accepted to execute the advdrtisender especially where in the

advert it was so statéd.

2Public Procurement Act No. 7, 2011.

%0 |bid

%1 public Procurement Act No. 7, 2011.

¥Kuloba E. [2016], Effect of Procurement ProceduresOrganizational Performance- A Case of Moi
Teaching and Referral Hospital, Eldoret, A proj&ctbmitted to the Postgraduate Studies in Partial
Fulfilment of the Requirement of the Degree ofdiéais in Business Administration.

[Procurement, Logistics and Supplies Management]th@d@ School of Business and Economics,
Department of Business Kisii University,pp 55.
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2.8 Procurement Management Unit

Procurement Management Unit is a division or a depent mental segment in every
procuring entity charged with the duty of actuatextion of the procurement activities

at that respective entity.
2.9 Value for Money

Value for money is the total sum of entire life retary valuation and quality as to
fitness for the desired use and ability to meetrdgpiirements of the user and it is also

relevant in justifying a procurement outcome of &lcgvity.

Works on the other front means all works associateith the f new building
construction, demolition, repair works , reconstiut works or the renovation of a
structure whether an airfield or some building amcludes any civil works procured

for.3*

2.10 Legal Sanction

Legal sanction is some punishment or punishmenednetut as a means of enforcing
obedience to law by a legal subject. In the fieiguoisprudence a law is said to have
sanction if there is a state that will interveneetdorce it when it is breached or broken

by any legal persofr.
2.11 Conclusion.

In conclusion the institutions of higher learningdahe Public Procurement Regulatory
Authority ought to carry out seminars and intensteerses that expose the citizens to
the concept of the procurement law so as to ciee#éege pool of personnel who can be
relied upon to effectively carry out the provisiow$ the procurement law and

regulations. This will serve to redirect public egies and ethical orientation away from

*No. 7, 2011.

*No. 7, 2011.

*hitp//www.wikipedia.com legal-sanction/php Accessed1?" March, 2019.
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maximizing wealth accumulation at the expense tlipyood instead, expending effort
towards ensuring public good and value for moneayuiblic procurement’

It is the duty of procuring entities to ensure tthety provide as high as possible quality
of goods and services to the public through proverg contracts for goods, services
and works .This implies that goods and servicemftbe suppliers, contractors and
service providers must be procured on the badiesif value for money which takes into
account factors such as competitive costing andottegall quality of goods, services
and other delivered products. At no time in thecprement process should this core
duty be suspended as the mere fact of acceptingtasudard utilities will very likely
endanger lives and property of the public and yédssal amounts have already been
spent to put some of these services in pldces.

The existing laws also need to be amended to eehp@icalties for not complying to
the laws on procurement as the current laws impesg lenient penalties on people
who violate the provisions of the laws which havdy served to encourage breaches
that go without sanction or that are sanctionedy Meniently. In cases where
institutions that carry out procurement activitiemgainst clear legal provisions the
procurement regulations ought to be amended pm$&®m serious punishment on all
procuring entities which exclude notices of intent to award a contract, name of the
successful tenderer, contracts sum, completiondafidery period , reasons as to why
the tenderers were not successful all these shmmuldone with a view to opening up the
procurement process and promoting transparencydoyng the process of underhand
deals that deny the public goods, services arrqtroducts that they by right deserve
or in extreme cases cause loss of lives due todshawrk standards in laying public

utilities in the country®

*http//www.wikipedia.com legal-sanction/php Accessadl?" March, 2019.
*bid.
*Hbid.
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Moreover, Suppliers, contractors and service prrgdhould give adequate warranty
for their products or services as the case mightabe act in a professional and
accountable manner to rectify any shortcomingstitied in their products within the
warranty period. Suppliers should not take advantafgany supervision on the part of
the procuring entity because procuring entitieseatise for tenders in order to obtain
maximum competition in the tendering process aridevéor money for the public on

whose behalf the various PEs contrict.

Finally the procuring entities should endeavor fiea electronic procurement which
will ensure a standard processes across the begatding public procurement for
similar projects and will also make it fairly eafy track departures from standard
procedures as embedded in the electronic manaelprocurement and in computer

software for the same purpo$8s.

thttp//www.wikipedia.com legal-sanction/php Accessadl?" March, 2019.
Ibid.
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CHAPTER THREE

LEGAL AND INSTITUTIONAL FRAMEWORK GOVERNING PUBLIC
PROCUREMENT IN TANZANIA

3.1 Introduction

According to the Public Procurement Regulatory Ay, 2007 in its final report of
the Tanzania’s procurement system. The Governménth@® United Republic of
Tanzania has for a long time realized the imposaoic public procurement and how
imperative it is to the economic development of dmeintry and its contribution to

poverty reduction in the countfy.

In the furtherance of the reform process it wasitbout that in a bid to boost public
procurement structures the Government back 6 X@nmissioned the Crown Agent
to consult on Tanzania’'s procurement system Hrah examine assess its effectives
and suitability. In its report the study was of thiew that the procurement system was
scattered and there was total lack of unifornmtyhe procurement therefore every
procuring entity chose to operate in a differaraty ,by applying unregulated
procurement regime. It was further apparent ttexte were no common documents or
stored data used in the procurement activitiesthat there was a lack of a central
authority responsible to coordinate and regujatélic procurement?

Based on the crown agents’ report the governmetérimok measures to reform public
procurement in Tanzania by enacting the Public tfenent Act, No.3 of 2001.The Act
provided for the establishment of the Central TenBeard [CTB] as the central

coordinating body for public procurement undertakerthe country and hence from
2001, public procurement contracts concluded inz&ara were governed by the Public

“public Procurement Regulatory Authority Report klkde at http//www.ppra.go.tz accessed of®22
January, 2019 at 12 . 06 PM.
2 |bid.
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Procurement Act,2001.As a result of amendmentsh® law, the law currently
governing public procurement in Tanzania is theliedrocurement Act, No.7 of 2011.

3.2 Legal Framework Governing Public Procurement inTanzania.
3.2.1 The Public Procurement Act, No. 7 of 2011

The Public Procurement Act No 7 of 2011 which is grincipal legislation governing
public procurement in Tanzania defines procuremesitthe process involving the
purchasing, buying and/or the leasing /renting Wiele or part of a structure or
otherwise acquisition of any works, goods or s&wicby a procuring entity spending
public funds and also includes all functions thattg@in to the acquiring of any services,
goods or public works and includes a descriptibrihe requirements, the selection

criteria and award of contracts.

On the aspect of compliance with the Act, Secti@ntphasizes that the adoption of a
rather transparent, fair, efficient and non disdnative competitive and a procurement
system that guarantees value for money doessts@dards for procurement at public
in the United Republic of Tanzania and ensure canpé as well as build collaboration

with the various public procurement policy divisjoand other relevant professional

bodies operational in the country as a wH8le.

The enforcement of the Act generally, has the fraork which recommended the
creation of tender boards as per section 31[1] sewbnd schedule of the Act, 2011.
Creation and membership of PMU s is provided fatarn section 37 of the Act. It also
provides for the functions of PMUs, tender boardscounting Officers, and other

various user departments which need to operateoutithmproper influence or

interference from outsidefs.

43 Section 3 of Public Procurement Act, No. 7,2011.
4“public Procurement Act, No. 7,2011.
4Spublic Procurement Act, No. 7,2011.
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The procurement regime also has a provision opgpation of procurement plants
which requires that preparation of procurement plaust conform with the approved
budget re allocations of the entity accordingh provisions of section 49 of the Act.
Approvals for procurement activities, tendering wwoents are subject to
Regulations185 of the procurement regulations hedist of suppliers to be engaged as
per National Shopping [NS] as provided under reguts 163[3] and other required
approvals including the set rules under Regulaibnof G.N No0.446 of 2013 to the
effect that Accounting Officers approval to procusent activities of all entities in the

country?®

The Public Procurement Regulatory Authority as aarsight body has the mandate to
ensure that public entities are adhering to thdi®&#vocurement Act, 2011 which gives
a fair equal opportunity to all prospective sup@jeonsultants, contractors and service
providers. It ensures fairness of treatment topalities in order to obtain value for

money in the procurement process without any forgliszrimination whatsoevét.

The Act is meant to apply to all government insiins which use public funds. The
Defense and National Security organs are also etlip comply with the Act in
managing their procurement and disposal of puldsets and are therefore required to
prepare two lists of items for open tendering anskeond list of items for restricted
tendering process within the said security orgdhgy are by law required to agree with
the PPRA on an annual basis on the restrictecdhidtthe methods of procurement for
the restricted items. The Public Procurement AQL112 is being simultaneously

implemented with the Public Procurement Regulati@04d 3

“®public Procurement Act, No. 7, 2011.

4" Tanzania Procurement Journal, PPA Orders RITA eést&t Prequalification Process Vol IV No 39

,2011.

48 Government Notice No 446, Government Printer, BabH on 16 December, 2013, Dar Es Salaam.
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3.2.2 The Public Procurement (Amendment) Act, No. bf 2016

This was an Act enacted by parliament of the UnRegublic of Tanzania to amend the
Public Procurement Act with a view to enabling @ffncy in regulating procurement
processes, to ensure value for money in publicysesoent activities and to provide for
other related matters in conjunction with publioqurement® The Act introduced key
amendments to the principal Act by among othersgeratimg section 3, by inserting
immediately after the word ‘board’ the followimgw definition>°

An authority with the power and mandate to approweget approving means that organ
within every entity engaging in procurement contrabich is responsible for approving

the organization’s budgét.

The provision also redefines the word procuremgnddieting the words, “preparation
and award of contracts’ and substituting it's foreparation, award and management of
contracts .The procurement Act is also amendetth the addition of a new section
4A, immediately after section 4 whose import igtthublic procurement and disposal of
assets by tenders have to be conducted as pebasie principles set out in the
procurement Act that is to say; all procurememntacts and disposal of assets by
tender shall as a matter of law be conducted inaamar that maximizes integrity,
competition, accountability, economy, efficienciartsparency and achieves value for

money>?

Procuring entities are also enjoined to achieveitggand high standards in the
procurement process wherein the laws provides dnétipates the entities in the
execution of the process of executing their dutte commit to achieve the highest
standards possible of equity, bearing in mind Byuaf opportunity to all tenderers

participating in the bid, fairness of treatmentatbparties taking part in the tendering

“*The Public Procurement (amendment) Act, No. 5 df620

%0 |bid.

*L bid.

*?Section 3[2] of Public Procurement Amendment Aat, B of 2016.
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and last but not least the need to obtain the Yaste for money in terms of price,
quality of the deliveries®

The amendment by way of capacity building impose®wa requirement that the chief
executive officer of the procuring entity must nesaily have experience of at least ten
years in law, architectural practice, business adtration, engineering, procurement,
planning, supplies management quantity surveyingnemic development planning or
any other related field, academic records in theddfiand proven track record in

procurement activitied'

As part of the evaluation process the Act introdueenew criteria upon which the
margin of preference will be based, it providest tfta non consultancy services a
procuring entity shall comply will the guidelinessued by the authority and shall
consider in addition to shareholding structurehia jpint venture, the extent of inclusion
of key local staff in the joint venture and the et of use of locally manufactured,

produced or mined materials in the execution ofitbeks being tendered for.
3.2.3 The Budget Act, No 11, 2015

The bill for the enactment of the Act was firstlabin parliament in November 2014
and eventually passed into law in the National Addg in March 28, 2015. The
implementation of the Act commenced i#i duly, 2015 and it is applicable to mainland
Tanzania. The Act comprises 9 parts and 75 Seciitual >

The Budget Act has clarified roles and responsiedi of key stake holders in the
national budget making process of public entitied atrengthens collaborations in the
whole process of budget management. It has bedadh&r having put in place,

recognized and appreciated into legal text ingodrbudget pillars of revenue planning

and expenditure. Plan for the medium and long tesnwell as vision 2025 are

*35ection 3[2] of Public Procurement Amendment Aa, B of 2016.
*'Section 9 Public Procurement Amendment Act, Nof 2016.
*https://www.mof.gov.tz accessed ot &une, 2019.
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recognized by the Budget Act and no projects shbalfinanced unless in the approved

plans there is full compliance with the Aét.

According to the Act, budgets are prepared by aergig the annual development plans
and investment will be made in development projdtts are approved by parliament.
Specific time to prepare plans and budget guidslihas been set and is annually
communicated to accounting officers in order talifate the preparations of the plans
and budgets’

Other important clarifications of the Budget Actclide recognition of the budget
process throughout its various stages and staketspldstablishment and recognition of
parliamentary budget office, parliamentary budgehmittee and sectoral committees;
recognition of the roles and functions of the BetdGommittee and harmonization of

the various existing laws related to budget matteits entirety .

Implementation of the Budget Act No 11, 2015 andg iegulations provides
transparency, effectiveness and oversight ahalters regarding National Budgeting
process so as to attain economic growth and ive@pnent of the standards of living of

the citizens of the United Republic of Tanzahia
3.3 Procurement Processes and Legal Requirements thre Procuring Entity

Procurement cycle is term used to refer to theesedf activities right from the

identification of a need to the final step whichmanagement of contract. It involves the
many steps sequentially arranged including -needtification, procurement planning,
bid invitation ,receiving and opening of bids, exatlon of bids, negotiation, approval,

award of contracts and contract management dmidestep.

In accordance with the present procurement laves,uer department is charged with

the duty of identifying the need in relation thav is needed, how much of it will be

https://www.mof.gov.tz accessed of Bune, 2019.
*|bid.
*Hpid.
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necessary and when exactly the services, workggaods are needed by the entity. In
identifying such needs , the user departmentjmreed to specify the technical in-puts
or what is ordinarily known as terms of referenoel aalso to propose the technical
specifications at the department; which are thebmdtted to the Procurement

Management UnitfPMU at the same entity/ ].

Procurement planning is the series of activitieat tmakes clear the objectives of
procurement, makes key decisions and also momit@gress towards the achievement

of organizational objective¥.

Section 49 of the Act states that ,the appro¥anmual procurement plans [APP] of
every entity or department and requires procuangties [PEs] or the concerned
department to prepare such APP in a very ratiorainer, in order to avoid emergency
procurement as much as possible to aggregatedésds wherever possible, both within
the procuring entity and across the different tesj to get value for money and
reduce procurement costs, lastly, to avoid spgjtth procurement spending to defeat
the use of appropriate procurement methods unlesis splitting is to enable wider

participation of local consultants or businestes.

Procuring entities are required to observe the amat Annual Procurement Plan and
any unplanned procurement shall get a prior writgproval of the Accounting Officer

at the department.

The practice in Tanzania is that procuring entipespare three templates of the annual
procurement plan, one is usually reserved for inateuse, another template for external
use and the final template of the Annual Procurénan is meant for submission to

the overall regulator, Public Procurement Regujafarthority [PPRA].

% Section 39 of the Public Procurement Act, No. 726fL1.
ZiAnbe W,[ 2007] Public Procurement Handbook food@rement Practitioners, Germany.
Ibid.
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Emergency procurement as the term suggests ana tioeé Annual Procurement Plan.
According to Section 65 of the Public Procurememt®Aand Public Procurement
Regulation 63 of 2013, procurement in emergenayasians may be done if it is in the

interest of the public to do $8.

The wording of the statute is such that there trbascompelling urgency that creates
threat to life, health, welfare or safety of pubby reason of some major natural
disaster, epidemic, riot, war, fire and other ogssof similar nature constituting an
emergency; and Situations whereby without the urgeoncurement, the continued
functioning of the procuring entity would sufferréparable loss or damage, the
preservation or protection of irreplaceable pulgroperty, health or safety of the
public would be threatenéd.

Upon satisfying the criteria for emergency procugamthe procuring entity is then
obliged to seek the approval of Government Peroent Services Agency [GPSA]
before proceeding on with the procurement as petiose65[3] of the Act and Public

Procurement Regulation 63[2].

Under emergency procurement procuring entity has discretion to set aside the
preconditions on the limits of procurement, metlvbdendering, processing of tender
periods and advertisemefifsHowever, a procuring entity shall not set aside th
conditions as to evaluation of tender and tend@ra@l board as these are stated to

remain as provided for the statutes.

Public Procurement Regulation 65 does bar the tdmard from granting retrospective
approvals for emergency public procurement whideesally means that all emergency
procurement activities ought to get approvals they respective tender boards well

®2Anbe W,[ 2007] Public Procurement Handbook fooderement Practitioners, Germany.
®GN No.44, 2013.
*No. 7 of 2011.
®bid.
% Section 65 [6] of Public Procurement Act , No 7 2011.
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ahead of services, goods, or works as the caset imégare procured through this mode

of procurement’

Public Procurement Regulation 63 expects accogrmificer s to carry out evaluation
of the needs for procurement of urgent natamel determine the suitable method of
procurement in order to facilitate economic vadne tender efficiency to the procuring
entity, ensure criteria for emergency procurenaeatcomplied with to the full, Identify,
specify prioritize the immediate procurement ateg which may be used in the period
of emergency, and where possible seek out otha@ied within government that can
provide necessary assistance, and specify theramef within which the emergency

procurement will be undertaken by the entfty.

Public Procurement Regulation63[3], stipulatest,tba receipt of an application for
emergency procurement from the responsible offiGPSA is duty bound to consider
the advantages of the application and grant thessecy approvals within five working

days where satisfied with the advantages of pipdigation made in that regard.
3.4 Institutional Framework Governing Public Procurement in Tanzania

The Public Procurement Act, 2011provides for thatiintional framework within which

to conduct public procurement at the public pramyrentities using the organs or
institutions established under the Act which amariers includes the Accounting
officer, Tender Board, and Procurement Managemaeiitt Moreover, the Act provides
for modality of solving disputes should they aribetween parties involved in

procurement contract.

The accounting officer has the responsibility obyding oversight to procurement
activities at his institution according to the pmions of the Act. Section 33 of the Act

describes in some great details the duties aspbresibilities of the accounting officer.

®“GN No.4%,2013.
®81bid.
®GN No. 44, 2013.
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Under that section the accounting officer is comf@rwith the power to establish the
Tender Board as per Second Schedule of the Ace niémbers of the Tender Board
shall be appointed with regard to the competenckséiils required to discharge their
functions. The functions of the Tender Board amvigled under Section 30 of the Act

with regard to preparation of quarterly audit repdt

The user department as consumer of the procuresggmices procured by the entity
has the responsibility to initiate all procuremamid disposal by tender requirements,
inputs to specifications and in evaluation as &slperformance of duties outlined under
Section 36 of the Act!

As per Section 37[2] of the Act, the evaluation coittee is to be recommended by the
Procurement Management Unit and approved by theuating officer of the entity.
The evaluation conducted by the evaluation commitie to be reported to the
Procurement Management Unit. The PMU after revigwihe report is required to
submit recommendations to the Tender Board for a@brafter which the procuring

entity can proceed with the contratt.

Part VII of the Act provides for the establishmaitPPAA and its functions as the
highest level of reviewing disputes arising in §wcurement process by aggrieved
bidder. Section 80 provides provision for thelsatent of disputes or complaints by

procuring entities and bid approving authoriti@s.

The Act and its regulations provides for three ddsvels of handling procurement
complaints which are by the accounting officers,blleu Procurement Regulatory
Authority and Public Procurement Appeal Authorithe AO is the first Appeal level in
handling the procurement complaints within the prog entity. If the complaints are
not handled within the specified time or aggriepedty is not satisfied with the decision

No. 7 of 2011.
bid.
bid.
bid.
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of the accounting officer he can lodge a complainPublic Procurement Regulatory
Authority as per the procedures laid down inrggulations for dispute resolution. The
third level is Public Procurement Appeal Authorityhere the aggrieved party can
further within a specified timeframe file a complain case he is not satisfied with the
decision rendered or the decision of Public Pranerg Appeal Authority not given in a
specified time limit. Section 85 of the Public Puoement Act provides for judicial

review in case the three levels fail to make asdeniwithin the prescribed time linit.
3.4.1 Ministry of Finance

The Ministry of Finance is one of the major actorghe procurement system charged
with the responsibility of ensuring that funds aneailable and are disbursed to the
procuring entities according to the budget and plam the government institutions to
implement their functions in the respective finahgears’

The Public Procurement Act, 2011 requires all priongu entities to prepare Annual
Procurement Plans [APPs] which indicates the volaherocurement and timing of
each activity in the procurement process. The ABRn$ the basis of for budget
formulation to the Procuring Entities. The budgetsubmitted to the responsible line
Ministry for review and a final budget tabled inrjment for purposes of approval. The
Ministry of Finance disburses funds to respectivecpring entities according to the

approved budgets.
3.4.2 National Audit Office

The National Audit Office of the United Republic d&nzania is established under
Article 143of the Constitution of the United Repialbdf Tanzania. The statutory duties
and responsibilities of the Controller and Audi@eneral [CAG] are provided for under
the Public Finance Act No. 6 of 2001 and the L&davernment Act No. 9 of 1982.

"https//www.mof.gov.tz accessed ofi Bune, 2019.
Pbid.
BIbid.
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The National Audit Office has responsibilities afidertaking external financial and
performance audits of all government or public texgj public authorities and other
bodies at least once every calendar year. In iaddithe National Audit Office is
required under Section 33of the Public Financetdatarry out performance audits and
report to parliament on the efficiency, effectivemeand economy in the use of public
and other resourcés.

The performance audit performed by the National iAQdfice also covers expenditure
of funds being used for procurement of services goads by state entities. The Act
compels the Auditor General to state whether ottm®provisions of the PPA have been

complied with in the annual report every singleryea
3.4.3 The Public Procurement Appeal Authority [PPAA

The Public Procurement Appeals Authority [PPAA] lheen established under Section
88 of the Act with the sole aim of providing fan independent structure to deal with
and facilitate the handling of procurement relatesnplaints and appeals arising in
Tanzania® The PPRA further provides clarity on procuremeispdtes among parties

as well as giving advice to the Public ProcureniRegulatory Authority on issues that

require improvement within the public procuremesttter at large®
3.4.4 The Public Procurement Regulatory Authority PPRA]

The Public Procurement Regulatory Authority isatigbry body created under Section
7 of Public Procurement Act, 2011 answerable toe Rhinistry of Finance as an

oversight body in the procurement functions in¢bantry and to regulate and monitor
all procurement activities undertaken by the défdr Procuring Entities spending public

money®°

"https//www.mof.gov.tz accessed ofi Bune, 2019.
"®No. 7 of 2011

“bid.

¥No. 7 of 2011.
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The funds allocated by the government for the pr@ment of works ,goods and non
consultancy services must be used for the sameopespand that is the aim of
monitoring to ensure compliance with the law. Thgblic Procurement Regulatory
Authority therefore, has the very important resloifisy of monitoring to ensure that

the entities apply a procurement process thatngpetitive, fair, and non discriminatory,
transparent and affords value for money to thenyefiti

3.4.5 Technical Audit Units [TAU]

Technical Audit Unit is established by treasuryceoiar No 8 of 2001. The unit works
and reports directly to the Paymaster General [PM@&D is the custodian of all
government funds. It is a tool to update the payenasn the use of government funds

through procedures of monitoring performance, eatédn and thorough auditing.
3.4.6 Stock Verification Departments [SVD]

This is a special unit under the Ministry of Finarand Planning responsible for stocks
taking and department inventory audits, inspectia@asitrolling of Government assets
and disposal of Government assets by way of praoene .It is an important unit or

division in procurement contracts as it tracks tfeods purchased through public
procurement to ensure safe custody of the samecaaldo guarantee that dealings are

above board to reflect international best practice.
3.5 Conclusion

Whenever a public body sets out to procure somedgjovorks or services a challenge
emerges of recruiting a tenderer or bidders wibb& able to execute the activity to
the desired standards with minimal budgetary atlona and within the stipulated

®INo. 7 of 2011.
Ehttps//www.mof.gov.tz accessed of Bune, 2019.
33



timelines and herein lies the pitfalls that thereat procurement laws and regulations
sought to remed$?

The overall aim of procurement is well met whenpalities to the procurement contract
are aware of the expectations and share a comnjentioke with regard to the contract
and work in earnest to deliver that shared goaé lain aim of procurement laws is to
ensure value for money, efficiency and transparemagng stakeholders involved in the

procurement exercisé.

That transparency is held as one of the key procen¢ objectives cannot be
downplayed and must be given the prominence itrdesen all public procurement
activities that are undertaken in the name of tlewegiment. Institutors must
continuously demand that staff give prominenceh® procurement principles in the
course of discharging their procurement relatededut

Compliance with the procurement laws is a precaoliin the procurement process and
value for money is very much emphasized in the ym@ment laws. For instance foreign
firms competing to be awarded non emergency caseit assignments whether by
tender or any other means recognized in the Adt beaequired as a matter of law to
include local experts in their teams which goesraylway in securing quality and value
for money for the country because there is a presiomthat locals being patriotic will

want to give their country of birth a fair deal ikel a foreigner whose has vested

interests in the profit to be reaped from the psst®

&https//www.mof.gov.tz accessed of Bune, 2019.
#bid.
®Ibid.

34



CHAPTER FOUR
PRESENTATIONAND DISCUSSION OF FINDINGS

4.1 Introduction

This chapter of the study presents findings anctudises findings made by the
researcher drawn from various sources of data ttealsuand analyzed in the course of
the study. The findings were obtained from intemge questionnaires, and the data
obtained from the reviewed empirical corpus of @asi materials. The discussions held
in this chapter are primarily based on the resequastions which guided this study.

The researcher noted the presence of a robust fegmlework to regulate public

procurement as well as a sound regulatory framewagrst still noted that numerous
factors continue to undermine public procureménstdenying state corporations and
other public entities value for money either by mwveeing items and suppliers or by
supplying substandard materials or through shqauformance of works.

Moreover, the research findings are discussed nalyzed. Findings were analyzed by
referring to the results obtained from the intemsge questionnaires and documentary
reviews. The finding of the study were analyzedine with the specific objectives of
the study .The study aimed at exploring the impilices of non compliance with the
procedural requirements of the procurement law$Sakbine University of Agriculture
and at Morogoro Municipal Council at Morogoro r@gi

The sample size for the study was 60 respondeatsndirom both Sokoine University,
Morogoro Municipal Council and Public ProcuremergRlatory Authority. The face to
face interviews and distribution of questionnaivesre carried out in the Months of
March and April, 2019.Most of the questionnaireseveesponded to and subsequently
collected by the researcher.
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4.2 Findings of the Study

A total of 60 respondents were involved as respotsgjeamong who were directors,
managers, principal officers, and senior officebdficers from Public Procurement
Regulatory Authority, Officers from procurement Biaion unit and assistant officers

as shown in table 4. 1

Are you aware of procedural|l Frequency Percentage
requirements prescribed by the PPA

No 7 2011

Very Low 15 25

Low 13 21.66
Neither high nor low 13 21.66
High 14 23.33
Very high 5 8.3

Total 60 100

Source Table 4.1was designed by the researcher, 201
4.2.1 What are the Legal Procedures for Public Pragement in Tanzania?

A review of answered questionnaires and a sertesviews with respondents conducted
between March % and &', 2019 at Morogoro Municipal Council Offices in Magoro
town and at the Sokoine University of AgricultureAgriculture main campus also in
Morogoro revealed the procedural requirements focyorement as follows-

A response in one of the questionnaires was theatPiiblic Procurement Regulations

have provisions on the procedural requirementptiblic procurement

“A reading of the regulations will reveal all therocedural steps that we must

comply with in public procurement and it is veryailed as below®®

The very first step is the invitation to tenderwinat is called advertisement of the
tender whereby, a Procuring Entity wishing to comog a competitive tendering

proceedings is by law required to prepare tendéices, inviting either contractors or

8Questionnaire Findings, 2019.
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suppliers to competing submit offers/proposatstifie supply of goods or to undertake
the service or work requiréd.

Then second stage is, the issue of tender docuraenthich the respective Procuring
Entity is obliged to avail documents of the tendafter the very first tender
publication notices with regard to the same andtpa required fees, if any after which

a receipt shall be given for the amounts paid.

Receipt of the tender is the third step at whioh $ecretary of the respective tender
boards must on request provide every bidderaah receipt showing the date and
time on which respective bids were receivedfiforg and any tender received after

the deadline shall be returned to the tenderepemed for being time barré&d.

Fourth step is tender opening, all tenders receivefbre the deadline and date of
submission shall be forwarded to tender openingciwhormally takes place after
closure of the tender deadline as stated in thdetedocuments for the receipt of
tenders, and the names of all those present aetiter opening and the organizations

they represent shall be recorded by the secrefahedender board

Fifth step in the tendering process is tender etaln at which the procuring entity is
obliged to evaluate the common basics of bids honhed away , with a view to
ascertain the financial implication on the pabéntity of every bid in a way which
allows one to compare between the tendeedlisin the head of the evaluation cost
but the cheapest submission may not autombtibal selected for the award of

procurement contract unless specifically statetf so.

8GN No.44,2013.
&)bid
®\bid
% Ibid
bid.
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Finally, the award of contract after approval aeadommendations, if the value is within
the limit of authority, the procuring entity shal€cept and award contract in the form
specified in the tender documents. The award ofoatract means passing the
responsibility to provide construction, goods, weorer services required to satisfy
certain needs at the right time and in the riglatrdity >
A member of the tender evaluation committee at 8wkdJniversity of Agriculture
restated these steps with approval emphasizingebd to always comply with the same
in carrying out public procurement.
“Public entities are obliged to comply with thesteps without exception unless
the law states otherwise, he said in which case dther provision will be

followed to the letter®

It was apparent that a procuring entity is notila¢rty to devise its own procurement
practices since the law makes provisions for thpssthat a procurement contract ought
to take right from the start right to the end amthis regard an official interviewed for
the study was of the opinion that all the stepsiened in the procurement laws aim at
rooting out wastage and individual discretion bgweing transparency in the steps to be

followed.

In theory procurement processes at both Sokoinevddsity of Agriculture and
Morogoro Municipal Council tally with the provisierof the procurement law and the
disparities that are there are due to modificatibias are devised where compliance with
the law in total appears to be unachievable wighgét timelines. The use of emergency
procurement more and more appeared to be a cofmtuiircumventing procurement
laws and regulations and this is especially sb@end of the year when an institution is
intent on depleting her share of financial resosiraocated through the annual budget
but has no clear plan on what or how to spend ltheadion.

Interview held at Sokoine University, 2019.
“bid.
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At Sokoine University of Agriculture a senior acoting officer stated that he was
positive that procurement activities at the Insimia fully comply with the legal
requirements but hastened to add that the fewdibatot comply with the law are not

deliberate actions of staff.

“All of us do our utmost best to comply with tlegal provisions on procurement
and we have made it a culture here to obey thediawrocurement except where
we make honest mistakes as human beif{@e respondent name was not
disclosed for security purposes.

4.2.2 To What Extent do Procuring Entities Comply Wth the Procedural
Requirement Stipulated under the Public ProcurementAct No 7, 2011?

15 of the respondents sampled at Sokoine UniversftyAgriculture placed the
compliance rates with the procurement laws at g rates. 13 respondents said the
compliance rates were lowly compliant with the lamd another 13 respondents were
not sure if the contracts complied with the prowns of the law regulating public

procurement.

Data collected at Sokoine University of Agricultumredicated that just about 21.7
percent compliance rates which essentially meaatsrttore than three quarters of the
procurement activities do not meet the thresholdosg in the law with regard to

solicitation documents in the tendering process thmlis itself should be a cause for
concern to the government as it creates room fdregmiement of public funds through

fraudulent tendering.

*Interview held on 15-19 March at Sokoine Univers@19.
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What are the Compliance rates with the PPA Frequency Percentage
No 7 2011

Very Low 15 25

LOW 6 10

Neither high nor low 16 26.66
High 11 18. 33
Very high 12 20

Total 60 100

Table 4.2 Was Designed by the Researcher, 2019

Data collected from the Morogoro Municipal Counalealed a compliance rate of 25
percent according to 15 respondents, with anothspondents  placing compliance
rates at 10 percent while 16 respondents were aiditvon the matter for fear of giving
wrong information. The figure still left a big roorfor questionable procurement
contracting at the council with some officials jiishg the low compliance rates with

the huge volume of procurement contracts conclugleaty single year with limited

staffing at the information technology departmemtetfectively manage the EPICOR

financial management system and other relatedmgste

A senior accounting officer at Morogoro Municipab@hcil rationalized award of tender

in breach of law or in clear cases of conflictrterest thus;

“Certain processes have become so routine becenesdo them every day and
at times we do not see the need to refer to theblewause we are particularly
used to procurement as a routine exercise and fraeshand to decide what
happens and when’The respondent name was not disclosed for security
purposes.

According to an officer at PPRA some procurememt@acts looked compliant with the
law, from a casual view but a keen study revealsdraous breach of law for example
cases where procurement personnel regularly préiedalor awarded contracts to
particular firms and not others on regular basiy eo be later revealed that the said
personnel had stake in those firms, either direotiythrough proxies where blood

relatives and spouses held shares in the regueglyualified firms .This accounted for

*Interview held on 7-14 Mach 2019 at Morogoro MupadiCouncil , 2019.
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a big percent of the cases revealed to the r@serans an aspect of non compliance

with the procurement laws.

The researcher found out that public procuremeneggdly has very well established
principles which among others provide for admissioh eligible firms into the

procurement process, equality in the procurememtgss with regard to fair treatment
of all bidders and transparency in the procurenmocess as confirmed by 50
respondents out of the 60officialsinterviewed fog study which is equal to 83percent

of the respondents interviewed for the study.

The Public Procurement Regulatory Authority repmf011revealedthat establishment,
personnel composition and staffing of procuremernagement units is a major
problem facing many procuring entities. Accordigtihe report records keeping were
not adequate and contracts were also not publishpbper way a factor which greatly
accounts for misleading the public as to the statysublic procurement generally and

publication format$®

A fairly good number of suppliers, contractors, saltants and service providers
participate in the tendering processes not knowlhthe requirements of the tender they
are bidding for. The most important requirementtendering is that the individual

bidders should carefully assess themselves on #dglity to comply with all the

requirements of the tender especially with regartheir annual turnover according to
their audited books of accounts and whether theg lkeaecuted any similar works in the
past to the requisite quality and standards asetcalle to deliver in the present

contractual task.

A study by Lederéf has labeled public procurement as public needstinge private
offers, he portrays public procurement as a spbéngublic and private interaction

*public Procurement Regulatory Authority Articleadlable at http//www.ppra.go.tz accessed off 11
January,2019.
%L ederer S [2012] Public Procurement — Why Transpeyds Essential, Article in Visegrad Insight,
Vue.en/p.67.
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fraught with many risks including corruption whighitself is a risk factor which could

potentially undermine compliance with the procurataws in Tanzania.

A study conducted by PPRA in 2010 on the tendemmghe construction sector in
Tanzania revealed that tender documents were peddacd packaged all contract
documents in electronic form and were then serdrbgil. Also, tender documents were
then sent to the contractors were given a web thmkugh which they downloaded
tender document¥.

The returned tenders from the contractors weragmetlvia the clients tendering portal
the tender documents. Returned tenders were opayndde client at the same time.
However, there was no opportunity for consultant®lved in the process to be present
at the tender opening. To conclude tendering psy@bkreturned tenders were sent back
electronically to the contractor for analysis aedarting®®

The study revealed that the most significant achgaf tendering is reduced cost and
time. However, the exercise was also faced by nousewother challenges such as
inconsistencies in the tenders returned and tersidimitted for the analysis phase.
Most likely as a result of low levels of proficignty computer usage and operations by

the contractors®

Lisa states that the level of compliance with eeprement is strongly influenced by the
general disposition of the organization as a whmleither electronic process redesign or
overall desire to gain from the perceived benefftelectronic procurement® To this
end electronic procurement at both Sokoine Uniterst Agriculture and Morogoro

Municipal Council are largely compromised by ladkemough personnel proficient in

% public Procurement Regulatory Authority websitaikable at http//www.ppra.gov.tz Accessed on 10,
April, 2019.
% Ibid.
1% pyblic Procurement Regulatory Authority Reportr Bs Salaam, 2010, pp15.
1% jsa ,I,[2011]Compliance Culture , A Conceptual afework, Journal of Management and
Organization 19[6].
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Information technology and also the unreliable powepply which is affected by
frequent power outages.

4.2.3 What are the legal implications on public enties for non compliance with the

provisions of the Public Procurement Act, No 7, 2Q11?

What are the legal implications for non| Frequency Percentage
compliance with the PPA No 7 2011

Arraignment in Court 5 8. 33
Dismissal 5 8.33
Suspension 25 41.66
Redeployment 5 8.33
Warnings 20 33.33
Total 60 100

Table 4.3 Was designed by the researcher, 2019

This particular question elicited mixed reactionsthb at Sokoine University of
Agriculture and at Morogoro Municipal Council. Angprthe responses sampled were

the following-

It is instrumental to note that most respondentdicated absolute commitment to
comply with the provision of the procurement laws solicitation documents in
tendering but were quick to add that success optbeess depends on multiple actors
and not all the actors meet timelines or overathplance with the law thus resulting in
delays in procuring projects in time or in the dad of the procurement process.

Five (5) out of 60 respondents constituting 8.3&@et of the respondents at Morogoro
Municipal Council listed arraignment in court andrdissal as the implications of non
compliance with procurement laws singling out cetion as the most serious of the
implications for such violations. The remainingrESpondents representing 85 percent
of the respondents listed interdiction, transtmsgl blacklisting in case of companies

that violated public procurement rules.
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According to an accounting officer at Morogoro Meipal Council, first offenders are
warned that serious disciplinary measures will enand to this end two members of
staff were already warned, one having been verbaflyned and the other had been
served with a written warning should they misapibly provisions of the procurement
laws either by abetting or perpetrating favoritisngiving out privileged information to
potential bidders thus giving them unfair advantager other competitors.

Six officials who flouted or failed comply with th@ovisions of the Public Procurement
Act, 2011 and regulations at Sokoine Universitgficulture and Morogoro Municipal
Council had been terminated from public servicehimitthe last twelve months for
embezzlement of public funds, abuse of office aadd, this is especially so where the
violation is serious and deemed grossly unfaith procuring entity and also contrary

to ethical standards for public servants.

A senior procurement officer at Morogoro Municigabuncil revealed that a practice
has also been witnessed of procurement officialslued in violations of the law being
transferred to new stations of work or being inietl and in some cases both actions
are taken against them. He gave an example offareiofvho having been accused of
mishandling a procurement contract at the couna# wansferred to the Ulanga District

Council.

Another officer also interviewed at the Morogoromuipal council was of the opinion
that transfers of errant officials should be diseged, with a view to taming bad
practices since an individual who is transferredrfosbehavior will very likely repeat
the habit elsewhere or could potentially enlistocent staff at his new station into his

old ways and this will spread the habit across yrog entities in the country.

At Sokoine University of Agriculture out of the pEmndents listed demotion and
prosecution as the implications of non compliandh Wwrocurement rules with a large
percentage of the respondents also listing teassfvarnings as the implications of

flouting the procurement laws.
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At Sokoine University, demotion of unethical pemehhas been employed in the past
against three officials who repeatedly flouted pireenent rules and this has been noted
to instill fear in staff rather than encouragingmmiance according to an accounting

officer interviewed by the researcher.

Comprehensive audits revealed serious violationth@fprocurement law, for example
the Evaluation Committee of Ulanga District Courfailsified a bid document of the
lowest tenderer by increasing prices for three codities which resulted in

disqualification and the loss of TZS31,5920, 680.

Likewise at Morogoro Municipal Council, the Evalisst Committee disqualified the
lowest bidder for one missing page contrary to ena®ard evaluation guidelines,
resulting in a loss of TZS57,979,28D Tendering is without a doubt at the heart of
government development initiated development ptsjeElowever, despite the many
benefits of tendering, challenges still arise irblpu procurement in the nature of
structural challenges that hinder effecting promast contracts while other challenges
are legal in nature as they emanate from the gamassn the law and in the procurement

regulations.

Part VIII of the Public Procurement Regulations Isleaith the prohibitions wherein
among others it is stated that it is an offenceetmgage in fraud or corruption, tamper
with submitted tenders, engage in improper induecgmeid in conflict of interest, and

non anticipation of tenders.

An important indicator of high rates of corruptiam public procurement is if the
procurement system can properly run projects df kiguation effectively, where there
iIs a big chance of returns and co also much widapitafor exchange of bribers. In

Hongkong, where cases of graft have been largetyeda very large procurement

1%2rhe Public Procurement Regulatory Authority, A SusmynReport of Procurement Audit Carried Out
ilr(}3106 Procurement Entities, October, 2011pp, 24-25
Ibid.

45



projects are effectively manag&. This is only possible where violations of the
procurement laws are severely sanctioned by thetaouith serious violations even

attracting long custodial sentences or death seaten
4.2.4 Procurement procedures compliance best practs

Where a public project is publicly displayed adverts and invitation to tenderers
formally made within the advert it is stipulatedat selection shall be on the basis of
the cost effective most advantageous bid maderecelved yet after tenders have
been submitted , selection of the tenderer is mhdeed on an evaluation method not

disclosed to the tenderers, the following arecivesequences based on decided cases-

There is yet another requisition under law aflie in Europe, as enshrined in the
laws applied in the United Kingdom, requiring bpa entities and organizations
using funds collected from the public which dedenfor fair and equal treatment of
all tenderers. In case appointment are on thet mosnomically viable bid, the
contracting authority in each case must cleatBtes which criterion from a given list

it seeks to apply to select the economicalapié bid of them aft®

In the case of Aquarium Marine vs. Strathclyde Board [2007]. The case hinged on a
contract to maintain and repair of breaking appeed. The court awarded the
contractor 110,000 pounds, due losses of probeause the contracting public
authority used an alternative criteria in her aa#fibn which was a significant departure

from what was stated in the invitation to ten@esradvertised in the OJEU.

In yet another case of Henry Brothers [Magherafiedt] and Anor vs. Department of
Education, for Northern Ireland NIQB105 [2007]. Bgture work undertaken was in
relation to which particular tender were receiveabwhe providing of large construction

works relating to the modernization of certain sitBoNumerous unsuccessful bidders

1%agaba E et al,[2005] Public Procurement Reform &v&oping Countries — The Uganda Experience,
p385.
195 yvan Weele, A [2005], Purchasing and Supply Chaamiiement, ?Edition , Thomson Learning, pg,
15.
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filed a court action on the criteria used in segflon the eventual winner challenging it
as distinct from the one made known to them iratiieertisement.

The argument was that the cost evaluation, merainlg on an arbitrary percentage to
be topped on to the overheads, prime value costpmniits, was not fair to the bidders,
since it did not take into account of efficiencydés required. The court out rightly
disallowed the claim on the basis that the @mtevaluation was fair , very
transparent and that alleged discrimination ha@noof at all .

An accounting officer at the Morogoro Municipal Gumil stated that where contracts
are won on the basis of fraud or pretext by theléegr the procedure is that such tender
is normally cancelled and retendered afresh arlderiresh bid the party that cheated is

locked out of participating.

At Sokoine University of Agriculture a Procureménanager stated that the very same
evaluation criteria advertised are the ones thesede even during the valuation stage
and that there is no room for variation since it wery likely disadvantage some of the
parties and in his own words, “that will amount tdnfair advantage to some other
parties by deliberately moving goal posts in thecpss of tender evaluation.” In his

view this constitutes a violation of the procuremleamws.
4.3 Discussion of findings

A discussion of the research findings revealedraber of key details among which are

the following-

Most violations of procurement laws are due to weaforcement of the existing laws
and overall lenient sanctions for violators whickdus an attitude that promotes lack of
seriousness among individuals assigned procurerekated tasks at institutions. There
is need for regular training of officers because tluforgetfulness, some officers tend to
forget key parts of their training including prasemnal ethics which is important in their
day to day work as procurement officers. This i® da the fact that a number of
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violations appear to be inadvertent on the pastaff but out of being overly cautious or
plain misapprehension of the laws and regulatiGhiefessional bodies have a role to
play in enforcing professional codes and standaxdsisciplining errant procurement
officers likely to bring the body into disreputerabigh misconduct and violation of

professional standards.

Despite the fact that procurement laws in Tanzargavery progressive in nature, cases
of organizational misbehavior and non complianagh the public procurement law still
abound as established by various audit reportshbyCiontroller and Auditor General
and the study as well. Some of the challengestanetsral meaning poor organization
of the procuring entity while some other challenges personnel related such as abuse
of individual discretion which ought to be usedigudusly.

This research therefore synthesized the factorsciafiy compliance with public
procurement laws generally and regulations in guhbtitutions at Morogoro Municipal
Council the leading of which was found to be exa¢rmfluence and at Sokoine
University of Agriculture where lack of professidisen was found to be the key factor

undermining public procurement.

The study looked at the effects of staff unawarerégules and regulations, personnel
skills, competencies and enforcement by relevatdreal agencies of compliance with
public procurement laws and regulations and fotmad there exists a major enforcement

gap that needs to be addressed.

The leading cause of non compliance with the PuBliocurement Act is lack of
professionalism among the personnel and this wakeet/trough the data collected by
the researcher as part of the study. This is fakbwlosely by corruption and external
influence which serves to undermine procurementgsses at Sokoine University of

Agriculture and Morogoro Municipal Council.

Self interest and quick deals made some respongi@wsthe procurement law as being

bureaucratic and justifications to circumvent tbgal provisions appeared to be held on
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by self interest of those claiming that the lavbiseaucratic. Yet another group of staff
are sticklers for due process and insist on folhgathe law regardless of outcomes and
this kind of rigidity though with well intentions aiy sometimes lead to impasses or

delay in execution of works subject of protractedcprement.

Many suppliers are themselves not aware of the goloes involved in public
procurement, neither are they aware of the legpllstions thus they pile pressure on
procurement officers to break the law for exampjesbeking privileged information
relating to tenders under consideration. The pradias widely been stud to undermine
procurement processes especially among officers egno comparatively low salaries
as they are easily tempted to engage is procuremisatlventures then end up violating

procurement laws.

Deliberate steps on the part of procurement offasikey in ensuring that procurement
laws are complied with because a situation whermdirnidual conceals documents that
constitute a bid is not only unethical but goesoagl way to defeat the objective of
fairness to the bidders which the law guaranteekthis can be gradually achieved
through trainings and provision of incentives fonksty and good work performance by
the staff at the procurement department..

Therefore the principle of transparency is onehefnost important principles in public
procurement and it serves two main objectives whid) first to introduce a system of
openness in public purchasing, so as to attaireatgr degree of accountability should
be established through elimination of discrimination the award of procurement

contracts.

The second objective is that it aims at ensuringt tinansparency prevails and is
observed by all in public procurement which repnése substantial basis for a system
of procurement best practice of both parts of tipgaéon, but in more particular this is

relevant to the supply side of the equation asréuhusiness hinges on performance of
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contracts and the levels to which the supplier méké expectations of the clients
whether public or private entities.

Most procurement officers in the event that thaycoainter problems in the process of
awarding or managing procurement contracts, soulat opinion of their senior
colleagues and rely on such opinions in takingribet course of action. There is the
need for regular audits of procurement law comgkaby procuring entities to tame pile
up of files which could conceal questionable cartta

It was apparent that suppliers and by extensiomgémeral public only appear concerned
when matters to do with public procurement and déeimg go bad and massive
misappropriation is reported in the media but ovéh@ many issues that afflict public
procurement are not known by the public and theeetery little is done to report cases
of obvious legal breaches by staff charged with they of carrying out public
procurement in Tanzania a culture that has seregaramote breaches and not bring

them to an end .

Public procurement serves to make products andcssnthat are demanded by the
wider public available. The products and servicaght to be delivered in the right

quantity, at the right time and at the right placel in all these transparency in terms of
availability of information of activities is impaht because it helps allay fears of
impending shortage of the product and also assheetax payers that their monies are
in the right hands and that the money will be prlypgpent on more pressing issues of

public concern.

The documents advertised and submitted to evalugtocess are binding and must
therefore consistently remain the same until tha&reat is concluded and any changes
meant to defeat interest of either party will netdrceptable and is therefore a potential
area of litigation. This is by and large one of timost contested area is public

procurement especial where bidders claim that tmummhents were not disclosed to
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them in their entirety or that the documents thelnsitted were concealed from the
evaluation which eventually led to their disquakfiion from the tendering process.

Data collected paint a picture of a disconnectvbeh what is at times advertised and
the actual procurement process practices wherandatds advertised in some situations
widely vary from the actual rules applied and tisigartly explained in the following

terms. Officials in charge of the procurement pssceave been blamed for in particular
instances giving undue advantage to firms thatass®ciated to them by for instance
participating in bids through proxies which makesttractive to bend otherwise clear

rules in favour of certain firms.

The delay in following up on complaints and deaisimaking on procurement related
cases which turns away potential complainants mbadgh may genuinely feel unfairly
treated will equally not report such mistreatmenplocuring entities owing to the long
durations that it takes until such complaints agtednined and consequently disposed
off by the legally created tribunals.

The framework which exists under the procuremensléor reporting non application
of the law and the circumventing of the law arenature long and therefore tedious to
some who opt out of pursuing their claims with feeling that it will be cumbersome
and they might not be in a position to foot legsed in the event that they engaged a

legal expert to help press for the claims.

A good number of business also shy off from pragada@ourt battles over procurement
contracts because it tends to bring the compantes iextensive media coverage which
may paint the company negatively and affect fuppn@spects in procurement contacts
by being painted as sore losers who choose tatdigvery contract that they are not

successful in .

There is a widely propagated view that one canmatlyf do business with the
government not unless they are corrupt and aréngitb either give or receive bribes , a

perception that has greatly contributed to a shlbbrih public entity procurement
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wherein firms bid and set prices with the costafruption in the form of kickbacks at
the back of their minds and the quotations givenmost cases are inclusive of

kickbacks which inflate project costs and reflexagburden on the tax payer.

Public procurement appeal authority appearsr buedened with the number of cases
that they have to handle which has contributed lbaga backlog a fact that is not very
good to businesses since the longer a case dragmohe the risk attached to the
business increases due to fluctuation trendfi@fcurrency used in the procurement

process.

The public should be encouraged to read variousrtepavailed to the public on

procurement outlays and the monies spent whichspilir interest in the process and in
the long run promote public awareness in the peroent process involving public

entities and as a consequence expose public proeateto more oversight and

thorough scrutiny which will ensure compliance withe requirements of the

procurement laws as passed by parliament as welb@pliance with the procurement
regulations. The public watchdogs and independegarozations bring in more value

when they begin to interrogate procurement procsease budgets and do not merely
accept the reports at face value simply because tlome by professionals .

4.5 Conclusion

Public procurement has greatly changed the way rgavent meets the needs of the
public in a way that meets the very high stand#nds are enacted in the laws and that
way the need to ensure value for money and traespgris of utmost importance. The

challenge of finding a business that will supplyds, works or services at a fair price

and of the desired quality has always been an Iuplsk to procuring entities.

The study noted significant increase in procurenaetivities and this has brought with
it numerous challenges to the procuring entities tieed to be addressed to attain value
for money, quality goods, services and works. Wiihout a doubt also true that the staff

suffers fatigue over the large volume of work todo@e with short timelines, employing
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more staff could be used as measure to improveeatgliof procurement activities but
very importantly, further training will be necesgao improve the ability of the staff to
meet the high expectations provided for in the prement laws as well as in the codes
of public service all of which govern performandedaities by public entity officials

involved in procurement processes.

The challenges of corruption and insider dealinggemghy procurement officers award
contracts to companies in which they have an istere clear circumstances of conflict
of interest as pointed out by the study must leres$ed from an organization culture
point of view and from an ethical point of view a®ll and therefore to root it out

completely a process involving organizational twal awareness will be needed to
give an orientation to the staff involved in prosment activities and sanctions
including termination of repeatedly errant staffllwielp in curbing this practice at

public procuring entities and will in effect bogaiblic confidence in such entities with

more accountability in procurement activitiesd @elivery of services to the public.

The findings of the study do not make a rosy regalith regard to compliance with the

procurement laws because on the one hand thestadfevith genuine desire to comply

with the procurement laws, there is another langalver of staff who are either unaware
of the provisions of the law or are intent at breag the laws by taking advantage of the
loopholes in the laws. Contrary to public opinitve imembers of the public have a role
in ensuring that all public entities comply fullyitv the public procurement laws by

interrogating public procurement activities coneulcat those entities.

A satisfactory procurement regime should meet tetiasic criteria such as following
all the requisite protocols and procedures ancethelt be no problems. These protocols
should at the very least explain reasons forpilmehase of particular products, the
steps followed to arrive at the selected suppliesuppliers and why a certain contactor
was chosen and not the other and it should comeclearly that the contract was
competitively won and awarded to the eventual wirarel all these should be verifiable

by all interested part
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CHAPTER FIVE
CONCLUSION AND RECOMMENDATIONS
5.1 Conclusion

Public procurement is one of the biggest goals géeernment in a bid to deliver goods
and services to her citizens who are the tax payedeed, procurement is virtually
found in the entire range of development activisgge the government institutions are
a major purchaser of services and goods that eh@épplication of very large sums of
money running into billions of shillings .If pro@ment processes are not efficient and
transparent, it results into losses of tax payen®ney which in turn undermines
development gains of the country.

Procurement of services, goods and works is witleodbubt an important function in

each public institution. This is partly becauseheaentity needs goods, services and
works for the smooth running of her operationss lestimated that public procurement
covers seventy percent of the recurrent budget @mel hundred percent of the

development budget every single year. Thereforeeednof efficient management of

procurement contracts and activities.

Lack of adequate procurement legislation as wellirssifficient transparency and

accessibility of the public procurement markets e to poor performance and

diminished trust in the public procurement systémstnegatively influencing public

perception of the same.

Procurement professionals need to acknowledge ewndelstrategies for managing all
these complex challenges. The public procurememasked with a lot of problems
which among others include lack of transparencyitipal intrigues, lack of informed

staff and many other problems. Unethical practicepublic procurement damage the

reputation of government organizations.
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5.2 Recommendations

As effective as the law on public procurement maythere exist some very serious
challenges that continue to undermine full commewith the requirements of the law
at public procuring entities. An effective tenderiprocedure is emphasized at all public
entities because it is through effective tendetivad an organization can attain value for
money and also meet client needs .However, thertrejo@s provide evidence to the
effect that tendering procedures are conductednatieh slower pace due to numerous
challenges and in some cases tendering procedigdmated in a manner that leads to

loss of public funds over issues related to bredaontract.

The study was thorough and was carried out to #s standards possible guided by
research ethics, and the researcher was able tgatavall the challenges that are faced
in the implementation of the procurement laws aedulations and ultimately the
implications that arise from non compliance witle same at the Morogoro Municipal

Council and Sokoine University.

The legislative and regulatory framework suffexnira number of weaknesses though
these recommendations may come in handy in addgesbe weaknesses that were
exposed through this particular study and alsoeseoveaknesses were seen to be
personnel related and therefore the recommendagmes in that regard are pointed
towards personnel corrective approaches and imgores while some other regulations
go far enough to target necessary changes in they@nd legal framework on public

procurement in Tanzania. Among others the recomatent are-

a) Putting in place of a procurement manual for publntities .The existence of
manual is key as it will constitute an importantpglement to the legal
framework comprising the law and regulations andy raddress some of the
problems identified by the researcher. This maought to contain the standard
procedure according to which public procurementukhaonform and any

deviation must be explained by filling special fam
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b)

d)

f)

¢)

Establish a procedure that allows for use of texdirgcapacity as a key criterion
in the award of procurement contracts to biddermmugh the regulations briefly
mention technical capacity as a requirement todertdalls short of making this
a key criterion as should be the case as it fugo@rantees value for money to

the public and the procuring entity though thisidbdde further strengthened.

Uniformity and standardization in the procurementcesses. It is imperative
that a measure of uniformity is attained in pubfcocurement as big
dissimilarities or differences in processes bec@mblematic in appraisal and

assessment of compliance with the law and reguatioade under it.

Execute procurement planning systematically. It was possible to assess the
percentage of contracts not systematically camgdit was evident that a large
number of contracts were haphazardly carried ouhout due regard to the

established procurement planning stipulations.

Introduction of electronic procurement, Respondextggested that in order to
eliminate the challenges in procurement electrgmmacurement ought to be
introduced to effectively curb the challenges #at faced in the implementation

of procurement laws in Tanzania.

Provision of skills on procurement planning, potanming was identified as one
of the key challenges to public procurement at Moro region. The researcher
suggests that public procurement officials showddrained every two years on
planning aspect of procurement and the nature afnieg be made as

participatory as possible.

Provision of more training programmes to be offerd firms on legal

requirements regarding public procurement. Theegrpms could be carried out
within the institutions or at government traininggiitutes at a fee which will in
turn also boost government revenues. The interdityre lessons could range

from beginner levels to medium competence andlfiagher proficiency levels
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h)

)

K)

which will only target consultants and big corperatrganizations engaged in

procurement services with the various public esgtith Tanzania.

Further studies ought to be done to ascertain vargiqular public entities are

known and acclaimed for regularly recording thehleg incidences of violations
of the procurement laws and not others as thisdcbel a pointer to a deeper
problem that needs a targeted intervention and m@neral attempt at solving as
the problem could be deeply ingrained within thgamization such that any

attempt to root it out must be well targeted toi@eh this objective.

In the evaluation process for a tender that a fes bid for such evaluation
should be based on the tender documents submittgdand documents not
submitted by the bidder should not be used in treduations process. This is
because admission of documents not submitted a¢uhkiation process could
grant a party unfair advantage against fellow cditgye which is both against
the letter and spirit of the Tanzanian procuremaws and yet some entities do
this as customary within their institutions andsttas consistently served to
conceal dirty games against unwanted bidders antesdirms competing for

tenders.

The procuring entities are also better placed bgueng that across the
procurement process they encourage professionait iapd that only those
proficient and trained in the field of procurememe allowed to make derive
inputs and this will go a long way in promoting fassionalism in public

procurement in Tanzania.

Regular reforms in the procurement process arerasessary as this will enable
the procurement laws keep abreast with changescihmblogy and the changes
taking place in the global business environment aghole and by extension

return value for money on procurement investmenitanzania.
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[) Imposition of severe sanctions to persons who t@of@ocurement laws and
regulations. This will go a very long way in enswyideterrence of such

violations in future and will also promote complkanwith the procurement laws.

m) Further research to be done to establish the eféewss of the various reforms

instituted in public procurement activities in Tania.
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APPENDICES
QUESTIONNAIRE

This set of questionnaire was filled by respondentsbid to gather information relating
to the subject matter of the study which is theliogion of non compliance with the

provisions of the Public Procurement Act, No. 201.1.
Particulars of the Researcher

The research paper title is: Challenges in Publacurement: Examination of the Legal
Implications of Non Compliance with Procurement €&uin Selected Institutions in
Morogoro. The information obtained was used fomppration of the research for the
award of Degree of Master of Laws in Commercial Lafwhe Mzumbe University. The
data obtained was treated with confidentiality ambnymity was guaranteed at all

times.
PART A: Particulars of the respondents
Please Tick the relevant information
1. Gender: Male Female
2.  Profession
(@ Lawyer[ ]
(b) Accountant/financial officer [ ]
(c) Other Profession| ]
(d) No Profession| ]

(e) Other [ ]
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PART B: Knowledge on Public Procurement Laws

1. Do you know the laws governing Public Procurenieanzania Mainland?

YES
NO

2. If the answer in No. 1 above is yes, can youtmerthe laws governing Public

3.  What are the mechanisms set in the law to engaige for money in public

PIrOCUIEIMENT? .. ettt e e e e e e e e et e e e e e eesan e e e e eeenenns smmmme e

4. Please provide if any, the legal challengesfiaces of non compliance with the

provisions of the Public Procurement Act, No 7 01 2.

5. Please provide an overview and procedures if, amgt the government has

adopted in promoting efficiency in public procureme
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6. Please describe the various governmental ati#®riresponsible in public

procurement regulation in Tanzania?

7.  Are the institution(s) above effective in enagrcompliance with the PPA,20117

Briefly exXplain...... ..o
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9. Please tick the right answers in below Questions

QUESTIONS

YES

NO

(a) Do you know what is Public Procurement?

(b) Are Laws on Public Procurement efficient?

(c) Are you aware of Sokoine University of Agriauk/ Morogoro

Municipal Council procurement systems?

(d) Do you think procurement at Sokoine Universitly Agriculture

/Morogoro Municipal Council is transparent?

(e) Does the Act adequately serve all procuringiestin Tanzania?

(f) Have you ever tendered to provide a servicpasficular goods?

(g) Do Procuring Entities get value for money imZania?

(h) Does the public really understand the impagtroturement on the

lives ?

() Does the law afford redress to dissatisfieddzers in publig

procurement in Tanzania?




