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ABSTRACT

This study generally aimed at making a criticallgsia on the effectiveness of the
law and practice on the taxation of corporationglannelectronic commercial
transactions in Tanzania. The study specificallgnded to explore the activities
undertaken by the companies via the electronics&retions in the light of tax laws
in Tanzania, examine the legal framework on taxatid electronic commercial
transactions in Tanzania and last but not leasixtmine the practice vis-a-vis the
taxation of electronic commercial transactions amZania.

The study employed various research methodologies.study based on case study
design. It employed purposive sampling technigue thie study used both primary
and secondary data. Collection of data was doraugfr questionnaire, interviews
and library research.

The study observed a number of issues with regatidet guiding research questions
to the following effect: First, the activities untiken by the companies via the
electronic transactions satisfy legal requiremeinis being taxed in Tanzania.
Second, there are number of legal challenges fad¢m@tion of electronic
transactions made by the Companies in Tanzania.

The challenges include but not limited to jurisiiol challenges, determination of
corporation residence under e-commerce, challeagabe source rule on taxation
e-commerce by corporations, challenges on permaestatblishment criteria on
taxation of e-commerce and challenges on incomeractexisation under e-
commerce by the corporations.

Last though not least is the existence of sometipedcchallengesvis-a-vis the
taxation of electronic commercial transactions anZania. The practical challenges
revealed were poor enforcement mechanism and sgjeortd competent Tax
Administration Staff. It is from this backgroundatithe conclusion of the study is

subsequently given.
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CHAPTER ONE

GENERAL INTRODUCTION

1.0 Introduction

Electronic transactions undertaken by Corporatipose the challenge on the
administration of corporate tax in Tanzania. ThHisdg was confined to legal and
practical challenges facing corporate taxatiorelation to electronic transactions in

Tanzania.

The study was a hybrid between tax law and corpolat which falls squarely
under the commercial law. The companies when iraratpd are obliged to fulfill
the legal obligations one of them being the paynoémaxes: Therefore, the field of

taxation is one of the pertinent fields under conmuia law.

The driving factor for the undertaking of this spus the outdated law on the
taxation of the corporations in Tanzania. The ladl spholds the traditional

approach on the taxation of the corporations inzéara. This approach cannot be
relevant under the electronic transactions whick haen a common place for
companies in Tanzania. This legal dividing line andny other practical factors
have ensued into a number of challenges facingocatp taxation under electronic

transactions in Tanzania.

1.1 Background to the Problem

The way in which tax is collected has been affedbydenormous growth of
technologyz. The growth of electronic transactions has offepatine retailers and
consumers the tax free click. Consequently, thentpauthorities face challenges
now than in any time in histofyThe problems in taxing electronic transactions

manifest in various jurisdictions despite the atittes doné. The unprecedented

! The Income Tax Act, Section 4.

’Gatuszka, J. (2013). How to tax e-commerce-globrahational problem? Studia Ekonomiczne,
(150), University of Economics Katowice, Poland. pp3-202.

3 .

Ibid.

* Srivastava D.K. (2018) Taxation of E-Commerce:HRrms and Possible Solutions. In: Nirmal B.,
Singh R. (Eds.) Contemporary Issues in Internatibaer. Springer, Singapore, pp. 447-457.

1



growth of electronic transactions has been catdlipsethe advent of internet which,

in return, fostered globalisation.

Tanzania is not the only country in the world facicthallenges on how to tax the
electronic transactions. This connotes that mostthef countries in globe are
undergoing the same situation. There has beenierpged an under taxation of the

electronic transactiorts.

At the global level, various initiatives have beandertaken to ensure proper
taxation of electronic transactions. For instancethe year 1997 the European
Commission “Initiative in Electronic commercial igactions” came into place. This
initiative was the reaction to the concerns posedlbctronic transactions including

but not limited to their taxatioh.

Moreover, another attempt was as well made by thegean Commission in the
year 2011. It introduced the proposal for the improent of the taxation system and
Customs administration. The Commission perceivedtednic transactions as the
catalyst for the avoidance of tax by consumers #ed businesses. It therefore

encouraged for the development of new appr8ach.

Also, general assumptions and proposals in thel fal electronic transactions
taxation were also indicated by the WTO and OECBbictv plans to play a central
role in global electronic commercial transactiomguiation’ Nevertheless, the
current legal regime as well as the practice caimgtrtax administrations on taxing

corporations on the electronic transactions imtlost efficient and optimal manner.

®Srivastava D.K. (2018) Taxation of E-Commerce: Reots and Possible Solutions. In: Nirmal B.,
Singh R. (Eds.) Contemporary Issues in Internatibaer. Springer, Singapore, pp. 447-457.

6 .

Ibid.

"Ibid.

8Taxation and Customs: Commission Proposes New EaropCooperation Programme. “Europe
East”

November 21 2011.

Gatuszka J, Op. Cit.



Back to Tanzania, the modern tax regime came asethat of colonialism. It should
be remembered that, Tanganyika (as then was) ag Af@ican countries suffered
the effect of colonialism’ Soon after the Berlin Conference in German, Tayigan

became her colon¥.

The Germans introduced taxation in simple formhim ¢olony. However, at the time
taxation was used as the coercive instrument wefthie natives’ integration in the
newly established money based economy. Therefa®e, was not primarily

considered as an instrument of financial mobil@at?

However, an effective system of taxation was intaall after the demise of
Germans by the British. In 1940 an Ordinance oroime tax was introduced and
was the first legislation on the ar€aThe Ordinance borrowed a lot from British

income tax law in force in 1920.

One thing to note in the British era was that taxatvas in dual systefiThis
means that there were mechanisms for the taxatidgheonatives and foreigners
from Europe. For instance, the natives were chargedort duties on the
importation as well as excise duty. On the otherdhahe Europeans were charged

income tax. This tendency was associated withethel lof income and literacy.

In 1948 the British created the East African Higln@nission as a statutory
corporation to administer and provide in Kenya, kitgaand Tanganyika (The High
Commission Territories) certain inter-territoriargices:’ It was at this time when

the legislative powers were vested to the coloriiéss led to the establishment of
an assembly for the exercise of legislative pow@&re legislations made had an

overriding effect to the conflicting Territorialdslations'®

“Makinyika L.F.D.A (1996), A Sourcebook of Income xTdaw in Tanzania, Dar-es-salaam
University Press, Dar-es-salaam, Tanzania, p. 3.

Hbid.

bid.

Bibid.

Ybid.

B1pid.

O1bid.

Ybid.

Bhid.



After independence in the year 1961, substanti@rtsf came into place with the
motive of improving tax regime in TanzarfaSome of the reforms which took
place during the time included: reviewing and anregdome laws, enactment of
new legislations, establishment of the new tax $asdanging the tax rates,
abolition of some taxes introduced in colonial ara re-introducing some of the
previous legislations on the area of tax. Mosthelse events took place between the

year 1969 and 1989 which can be referred as refamperiod®°

Electronic commercial transactions started takitagg in Tanzania lately in 1994.
The introduction of internet and website contrilbut® some transactions being
made electronicall* Electronic transactions involve transactions ofnowercial

nature taking place electronicaffy.

It should be noted that for quite some times Taiszhad been operating under the
controlled economy whereby the State was the ahiger of the econom§’ This
state of affair might have contributed to the delaythe advent of electronic
transactions in the country. Even though Tanzaas Itberated its market it still

suffers the bequest of the controlled econdfny.

Besides, taxation of electronic transactions bypomations in Tanzania remains
subject to a morass of vagueness and complexityeolegal regime. Therefore, this
study targeted at making a critical analysis onl#ve and practice on how to tax

corporations’ electronic transactions.

0dd-Helge Fjeldstad (1995), Taxation and tax refoim Tanzania: A Survey, Working Paper,
Chr. Michelsen Institute Development Studies andhEin Rights, Bergen Norway

2Makinyika L.F.D.A, Op. Cit.

ZIMagille J.K (2006), Impact of e-commerce on Taxatid®resentation to Stakeholders Forum.
Tanzania Revenue Authority, p. 1

22 Electronic Transactions Act [Act No. 13 of 2015]

2 Magille J.K (2006), Op. Cit.

#bid.



1.2 Statement of the Problem

Transactions made electronically act as the baroiertaxation by most tax
administrations Tanzania inclusif®.With the aid of new technologies and
platforms, entities can carry out business tramsastwithout having any form of
physical existence in a tax jurisdicti6hThis can happen in a number of scenarios
under electronic commercial transactions. For imstathe company might operate
using server found other than in the country hasing its physical establishmét.
Likewise, a company can undertake its operatioimgyus portable device which can

be placed in various places in different times legmusing a challeng&.

The question to consider at this juncture is whethe activities undertaken by the
companies via the electronic transactions satedll requirements for being taxed
in Tanzania. It is a legal requirement under the ltavs for an entity to have

permanent establishment in Tanzania in order fur lite taxed?

However, basing on specific geographical locatioroider to impose tax on an
entity is considered traditional under the conterappelectronic transactions. This
is due to the fact that companies under electror@insactions operate in non-

physical ‘virtual’ environment.

Consequently, relying on the specific geographicaltion for the purpose of
taxation of entities can lead into tax avoidancd/@nevasion. This is conceivable
on the ground that it is not possible to tax a camypthat conducts its business

transactions electronically via internet but withphysical establishment.

It is against this postulation that the study vesduon determining the legal and
practical challenges facing corporate taxatioreiation to electronic transactions in

Tanzania taking Dar-es-salaam as an area of focus.

2 Income Tax Act, Section 70 (1).



1.3 Research Questions

In achieving its objectives this study designedshlesequent questions:

Are electronic commercial transactions undertakgncbmpanies satisfy
legal requirements for being taxed in Tanzania?

What are the legal challenges facing taxation @fctebnic commercial
transactions by Companies in Tanzania?

What are the practical challengess-a-vis the taxation of electronic

commercial transactions by Companies in Tanzania?

1.4 Objectives of the Study

In ensuring the focus, objectives have been adwhircehis study in general and

specific as indicated below:

1.4.1 General Objective

The main objective of the study was to examinelégal and practical challenges

facing corporate taxation in relation to electromansactions.

1.4.2 Specific Objectives

In expanding the above general objective, the ¥ahg objectives in specific

steered the conducting of this research:

To determine whether electronic commercial transast undertaken by
companies satisfy legal requirements for beingdarelranzania.

To examine the effectiveness of the legal framewtok taxation of
electronic commercial transactions undertaken bypamies in Tanzania.
To identify practical challenges in taxation of atenic commercial

transactions undertaken by companies in Tanzania.



1.5 Justification for the Study

This study was undertaken based on the grounddkakvenue is the main source
of government revenue. This means that public fiodsindertaking development
projects and providing social services are uttddyived from the taxes. However,
electronic commercial transactions have affecteel plaradigm of taxation of

corporations, a trend which can result into thes lok government revenue via tax

evasion and avoidance.

Therefore, in case the study was not undertaker theuld be the likelihood that
various issues relating to the taxation of corporest under electronic commercial
transactions would remain obscured as #tatus quocould be maintained.
Therefore, the study examined the legal and practiballenges facing corporate

taxation in relation to electronic transactions.
1.6 Significance of the Study

The study is significant to different interestedtigs in and out of tax regime in
Tanzania. For instance, this study will be helpfuthe government through its tax
collection agent TRA to adopt the better practioeensure sound taxation of

corporations under electronic transactions in Taisza

Also, the study is useful to the policy makers tageveals the practical and legal
challenges relevant in taxing electronic transastim Tanzania. This study is also
significant to the members of the parliament aprdvides a leeway upon which

various legislative measures can be taken to reremthe changes.

Nevertheless, the study is helpful to the academgiand researchers as it adds the
literature in the existing number of literature wlhiprovides a platform for the
review in undertaking the future studies. Lastimittleast, the study is helpful to the
students both from legal and out of the legal @meiflen as it adds material for

learning in the subject of taxation and commereai in Tanzania.



1.7 Literature Review

In order for the government to play its welfareerakevenue is of paramount
significance. The need for revenue by governmemts made taxation a core
function of the State since time in memorial. Ibsll be recalled that a welfare
State has a number of obligations towards itsemzsuch as provisions of social

services to mention but one.

In this regard, tax in general has attracted a mumob authors whom have devoted
their time to write on it. The following are theeiature and the review thereto
concerning the effectiveness of the law as wellhaspractice on taxing electronic

transactions made by the companies in Tanzania, -

Rumanyika and Mashenen&’ are of the view that one of the great challenges
facing Small and Medium Enterprises performanc&anzania is how to adopt and
use ICT technologies such as e-commerce. They exaghallenges facing the
SMEs in adopting the use of e-commerce. The authewsaled a number of
challenges that face the SME'’s in taking on bobhedd-commerce in their activities.
They mention factors such as few IT experts, paiefs by the society, lack of
readiness by the members of the SMEs to learn {t@renerce, poor education
background by the members of the SMEs, inadequateirtgs offered on the e-
commerce and IT in general, unsatisfactory infradtres and lack of adequate
security systems for the transactions made under dlectronic commercial
transactions. The authors give the recommendatiahet policy makers to come up
with the solution to the said challenges in a marthat is integrated. The study is
relevant to the problem as it shows some of thdleriges that face the adoption of
electronic commercial transactions in the inforsattor in Tanzania. However, the
authors have not related the aspect of taxatiadhdir study, hence, this study have

such consideration.

*Rumanyika, J., & Mashenene, R. G. (2014). Impedimeh e-commerce adoption among small
and medium enterprises in Tanzania: A review.
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McLure *' shows how the European Union (EU) has been apptiied/alue Added
Tax (VAT) and income tax on corporation to electcotransactions. The author
states that the concept of e-commerce relateseterdimsactions that are conducted
using the networks in the computer. The author athuits that there are challenges
when considering the taxation of electronic tratisas especially when the same
across the borders of one country to another. pajeer is relevant to the problem
under the study as it inter alia reveals the corapibns on the taxation of the
corporations under the electronic commercial tretisas. However, the paper has
based much on the EU perspective and hence doesetiotover the situation in
Tanzania which provides for the different experendherefore, this study

addresses the problem focusing on the situatidanzania.

Shigella® examines the impact of electronic commercial tratisas on taxation in
Tanzania. The author has covered a number of isselesing to electronic
commercial transactions in a bid to address thelpno. Some of the issues that he
addresses are the effects that can be posed lgjeitteonic commercial transactions
on the applicable laws, the steps which has begplace in ensuring the proper
administration of the tax laws to cover the elegitdransactions, the challenges that
are facing the Authorities in the execution of th&d laws together with the
solutions. The study remains relevant to the uadtert study as it provides the way
forward on how the electronic transactions can bepgrly handled by the tax
legislations in the country. However, the studytde general and hence does not
well address the taxation of corporations under tHectronic commercial

transactions, hence, this study ventured on the sarspecific.

#McLure Jr, C. E. (2001, October). Taxation of Efentc Commerce in the European Union.
In Prepared for presentation at a conference on" Taidy in the European Union" held at the
Research Center for Economic Policy, Erasmus UsitigrRotterdam, Octobgkol. 17, p. 19).
¥2Shigella, E. E. (2013)he Effect of E-Commerce on Tax Laws in Tanzanie Tase Study of
Income Tax and VAT Laws Administered by the TaaZ&avenue AuthorityfPoctoral dissertation,
The Open University of Tanzania).
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Assimakopouloset af® discuss on the means over which the electronic cenciad
transactions can be properly taxed. The authore Baggested a number of ways
which can be put in place to ensure the effectideninistration of electronic
commercial transactions taxation. The authors ralge considered the need of
identifying the amount of profits earned by the plemperating under the electronic
commercial transactions. They think that by doingtscan help in improving the
taxation of electronic commercial transactions. Tdghors perceive electronic
commercial transactions in the positive way as @onemic drive in the
contemporary times and hence urge for the keeniadenagion by the policy makers
and legislators. They associate their perceptiontlom electronic commercial
transactions to positive contribution made by theme in the commercial
perspectives. They acknowledge on the improvemeat has be made by the
electronic commercial transactions in the worldrafle as they argue that, the same
has changed the role of the actors in the tradeetlsas the way work is done. The
authors also are of the view that electronic consmétransactions have narrowed
the view that existed between the seller and thy@bin the traditional commercial
perspective. This in return has led to the redactib the costs and time of doing

business.

However, they challenge the government and the Rev@uthorities to work upon
the challenges facing taxation of electronic busingo as to attain the full potential
of the electronic commercial transactions as theyehindicated. This paper stands
pertinent to problem under the study as it provifteshe systemic methodologies
which can be adopted for improvement. Nevertheligs,paper does not focus on
the legal challenges especially in Tanzania onntaxelectronic transactions.
Therefore, this study paid attention on the legainework and how it has managed
or failed to address the taxation of corporationslan the electronic commercial

transactions.

33’Assimakopou|os, N. A., Kotsimpos, G. K., & Riggas, N. International E-Taxation of E—
Commerce using Systemic Analysis. pp. 1-2.
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Azam™ reveals efforts that have been put in place by &€hinrecent years in
modernizing its systems as well as being the plaimternational community. The
author main focus is The Chinese Enterprise Incdiave (EIT). The author has
depicted on the mode used in charging taxes t&tlirese enterprises. The author
made it clear that in China tax on income is chargeenterprises which have been
incorporated or their management is within Chingardless of the source of
income. This means that, what is considered fotakation of an enterprise in china
is a location (territorial) and not a source ofame. The author, however, admits
that the Chinese mode of charging taxes on thermiges faces a number of
problems when it comes on the issue of electrobimmercial transactions. The
paper is as well relevant to the problem under shigly due to the fact that, it
reveals the challenges facing the taxation of edaat commercial transactions
basing on the traditional approaches of residendesaurce. Nevertheless, the paper
has focused much in the foreign jurisdiction whigl€China and hence it cannot well
reflect the situation in Tanzania. Therefore, #tisgdy covered the problem squarely

basing on the Tanzanian jurisdiction.

Magille®® demonstrates on how the advent of the electronitnoercial transactions
has shifted the way of thinking in business. Thinawis of the view that electronic
commercial transactions have many positive impastshe way of conducting
business. The author associate the change of aisacof the partners in business
as one of the impact brought about by the eleatraommercial transactions. The
movement of the information between and among th&ness stakeholders has
increased rapidly due to electronic commercialdagtions. The author also reveals
how the electronic commercial transactions haveartgrl the chain of supply from
the producer to the final consumer which have neernbnarrowed and has increased
the efficiency of business. However, the author enactlear distinction that exists
between electronic business and electronic comalar@insactions. On this point,

the author considers electronic business to hawvedar scope as compared to

%azam, R. (2013). E-commerce Taxation in Chifurnal of Chinese Tax and Poli&(1), 10.
*Magille (2006). Impact of E-Commerce on TaxatioanZania Revenue Authority, Presentation to
Stakeholders Forum, Dar-es-salaaf'h,]ﬁly 2006.
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electronic commercial transactions. This work ikvant to the problem since it
reveals the positive side brought about by theteleic commercial transactions in
Tanzania. However, it does not reveal the legallehges that can hinder the
taxation of corporations under electronic commert¢iansactions in Tanzania,

hence, this study include the same.

Mponguliana®® points out various problems facing tax administratin Tanzania.
To this end the author has focused on two issueghaschallenge to tax
administration in Tanzania which are tax avoidarce evasion. The author
considers these two problems as inherent to taemsysrhe author considers the two
challenges to be old as the system of taxatiorf.it3de authors view on the
intervention on these challenges is based on themization rather than eradication
of the same. The author believes that since thHeskeages are inherent it can never
in some point in time be totally abolished ratheryt can be minimized. The author
also adds that most of the arrangements for thelanoe or evasion of tax are done
secretly. The author solution towards the raisedllehges is the reduction or if
possible the elimination of the liability to paythy the tax payers. This book is also
relevant to the problem under the study since thibaa shows how the practice in
tax management not exempting electronic commetcaisactions has proved a
failure in combating the problem of tax avoidancel @vasion. Nevertheless, the
author has not much concentrated on the aspecixation of corporation under

electronic commercial transactions, hence, thidystleals with the same.

Hellerstein®’ is of the view that knowledge is the basis for anglysis that can be
made on the challenges arising from the electranimmercial transactions. The
author is of the further view that without adequarelerstanding of the background
which the electronic commercial transactions opeiats very difficult to make an

analysis on the challenges that it faces. The auihgues further that electronic

commercial transactions unlike the traditional caenee involve two backgrounds

3¢ Mponguliana. R.G. (2005)he Theory and Practice of Taxation in TanzafBtudent's Manual),
Business Image, Graphics (BIG), p. 159.

¥"Hellerstein, W. (2002). Electronic commerce and thallenge for tax administration. Seminar
on Revenue Implications of E-commerce on Developmen
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which are technology and business. Therefore véig important for someone to be
well equipped with the technology supporting theeragion of electronic
commercial transactions as well the business emwiemt of the same. This
approach according to the author can make any sisalbe it policy or legal
pertinent to the problems facing taxation of eleair transactions. The author also,
foresees the bright future of the electronic conuia¢transactions that should act as
an alarm towards the proper analysis made on tbheuerers facing the same. The
author argues that analysis is very important foe revenue collected from
electronic commercial transactions to corresporttl ws speedy growth. This work
is relevant to the problem under the study singeavides for the wider conceptual
framework with regard to the taxation of the eleoic commercial transactions.
However, the work does not reveal the legal chgbsnthat can lead to ineffective
taxation of corporations under electronic commértensactions in Tanzania and
therefore this study comprises the same.

Luoga®® makes a reflection on the challenges facing takaittes. One of the
challenges that the author points out is evasiotaxf The author commences by
giving the meaning as to what amount to evasiotaxf The author further shows
what entails to tax evasion by giving some exampleshe same. For instance, the
author mentions failure to file tax returns as ariethe scenario leading to tax
evasion, since the same is the requirement undetath law. The author further
argues that even one file a return but misstateititeme by making a false

declaration he/she has evaded the tax.

The book is relevant to the problem under the mebeas tax evasion has been a
commonplace in the taxation of the electronic comumaktransactions in Tanzania,
since many income accrued under electronic comaletcansactions are not
accounted for the taxation. However, the book beiriggen many years ago it does
not reflect the state of affair in relation to teeasion in the electronic commercial
transactions in Tanzania and therefore the samebwilcovered in the proposed

study.

*Luoga (1996) A Sourcebook of Income Tax Law in Tama, Dar-es-salaam University Press
(DUP), Dar-es-salaam, Tanzania. Pp. 46-47.
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1.8 Research Methodology

The following are research methodologies whichrdsearcher used in making the

study a success.
1.8.1 Research Design

The study was designed basing on case study. €kigrdinvolved the selected area
which in this case was Dar-es-salaam. Choice ot#se study design was due to
insufficient time allocated for the accomplishmentthe research it could not be
possible for the researcher to collect data froerevegion in the entire country and
therefore case study has been an ideal in reftgthia reality of the problem under

the study.
1.8.2 Scope of the Study

In making this study convenient, its scope has beeited in various ways. At the
onset, the topic covered under this study is thical analysis on taxation of
corporations under electronic transactions in Taial his topic falls under the tax
law, however, slightly the study covers other arefishe studies relevant to the

company law.

Geographically, the study was undertaken in Dasadgam basically due to the fact
that being the chief commercial city in Tanzaniangnaompanies are incorporated
and therefore it can be easy for the collectiomath by the researcher. The time
frame for the undertaking of the study was oney€Br from July, 2017 up to July,
2018 which is reasonable for the collection of datshe field and compilation of

the report.
1.8.3 Population and Sampling Design

This section deals with the population and samptiagign of the study, which are

elaborated hereunder.
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1.8.3.1 Population

This study included five (5) groups which were #&adand from which conclusion
was drawn. The first group consisted of entrepresyesecond group consisted of
corporate legal practitioners, third group consisté academicians, fourth group
consisted of company directors and fifth group e&xird of TRA Officials. The
choice of the population was influenced utterly Hye significance of the

information needed from each group.
1.8.3.2 Sampling Design

The study employed purposive sampling techniquélistsnguished from random
sampling technique. This involved only the collentiof the information from the
specific groups selected. The sample size understhdy was thirty five (35)
respondents which were categorized in the followiggoups: seven (7)
entrepreneurs, seven (7) corporate legal practitmrseven (7) academicians, seven
(7) company directors and seven (7) TRA Officidlke rationale for the choice of
the above sampling method and size was the neeacturacy of the information
collected and reduction of the time to be consurredhe collection of data

considering the scarcity of the resources.
1.8.4 Data Collection Methods

Moreover, in the collection of data the resear@raployed field research as well as
library research in the collection of data. Primagta as well as secondary data
were collected in meeting the objectives understiiely. In specific, the subsequent

methods were employed in the collection of the asagy information for the study.
1.8.4.1 Questionnaire Survey

Questionnaires were prepared and presented todspoRdents. The reason behind
the use of questionnaire was time saving, the oumestire is well known for time
saving as the questions are given to the resposderadvance for him/her to fill

and then give them back to the researcher.
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1.8.4.2 Interviews

The study also employed the use of interviews eadbllection of the primary data
in the field. Interviews assisted the researcheextivact general information from
the respondent and allow the flexibility from thespondents to respond to the

guestions in the more honest way.
1.8.4.3 Library Research

The researcher consulted some books as well agrdmts in undertaking the study
in view of obtaining second hand information. Taredeavor was made possible by
the use of library research in which some libraviese visited including: Mzumbe
University-Main Campus Library, University of Das-&alaam Library and

Tanganyika Library for documentary review.

The reason behind the reviewing of various documant books is that, it furnished
the study with pertinent information on the probleesearched. The rational

conclusion was capable of being made with an aitlisfmethod.
1.8.4.4 Media and Search Engines

In pursuing the study, materials available vianmé¢ were also consulted. This was
made possible by the use of media such as newspdelewvision, radio etc. as well
as the search engines. The reason for the depldyofighis method in collecting

data was the need to fill the gap from the infororatollected using other methods.
1.8.5 Data Collection Instruments

The study also applied some instruments for puipo$aiding in the collection of

data. The following instruments have been put atelto collect data;-
1.8.5.1 Interview Guide

This instrument was used by the researcher duntegviews with the respondents

to guide her in the collection of data. The intewiguide included a number of
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guiding questions to be asked by the researchahwhione way or another reflects

the research hypothesis and the objectives ofttiuy s
1.8.5.2 Questionnaires

The study also used questionnaire as an instrufoetie collection of data in the
field. The questionnaires were printed with the fjioms to be filled with the

targeted respondents.
1.8.6 Data Processing and Analysis

Data under the study was processed thematicallyeblyethe information collected
was arranged in accordance to the themes or tbpi tepresent to help in their
interpretation. Also, an analysis in the study waade qualitatively. Reason for
applying this type of analysis underlies on nawfretudy which is analytical rather

than quantitative as it demands for making critanalysis.
1.9 Limitations of the Study

The study faced a number of methodological cha#srand other factors which in
one way or another can affect the scope of theystuide following are the areas

which are considered to be the limitation to thdarnaking of the intended study;-
1.9.1 Reduced Access to Information

There is poor documentation and accessibility ofevant information and
documents relating to taxation of electronic conuigrtransactions from relevant
authorities. The researcher faced this challengetaronsumed the researcher time.
The main reason for this limitation was the comnfigity of some of the

information needed by the study.
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1.9.2 Inadequate Knowledge on the Problem

Taxation of electronic transactions is a new enmgrgirea in the corporate legal
regime and it is therefore not well understood sngn Thus, inadequate knowledge

by the respondents on the problem addressed isttidy cannot be underrated.
1.9.3 Inadequate Literature

The research experienced inadequacy of literaelevant to the study. However,
the researcher made extra effort to ensure thagstseenough literature especially
the ones with local content for the sound refleciod the problem. The inadequacy
of literature can be associated with a number ofofa including but not limited to

poor morale on writing among participants in treddiof taxation.

1.10 Conclusion

The chapter dealt with general introduction. It lsasered the introduction which
has given the general perspective and the natutedftudy. It also set the backdrop
to the problem from the global to the municipaldevi he statement given regarding

the problem under the chapter has revealed bagi®bfem under the research.

In addition, the research questions and objectnsse been set as the roadmap in
the undertaking of the research. The chapter s given the justification of the
study being undertaken. In connection, the sigaifaes of this study to different
stakeholders have been included in the chapter.

Moreover, the chapter has reviewed a number afatiees in a bid to justify the
validity of the problem under the study. Last bot teast, the chapter reveals the
methodologies employed in the undertaking of thelst It is from this juncture

whereby the next chapter takes over to discush@odnceptual framework.
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CHAPTER TWO
CONCEPTUAL FRAMEWORK
2.0 Introduction

Electronic commercial transactions have substamtifdience on the mode over
which the business all over the world operates. ddiadting of the commercial
transactions electronically has catered the needhadt of the companies. This
includes, cutting operation costs, accessing tliemmarket and increase in profit to

mention the few.

It is therefore crystal clear as to why most of tbheporate transactions are currently
done in electronically in cyberspace. However, th®ormous increase in the
electronic transactions by the companies has cliatige paradigms in the tax
regime. This chapter is dedicated to enlighteniames conceptual issues on the
topic under the study.

2.1 The Meaning of Electronic Transactions

The term electronic transaction is legally defingdler section 3 of the Electronic
Transactions A¢f as a transaction, action or set of transactiorss @dmmercial or
non-commercial nature taking place electronicalpwever, this study was biased
only to the transactions which are commercial iturea OECD defines electronic
transaction as the sale or purchase of goods wicesy whether between businesses,
households, individuals, governments, and othedipulr private organisations,
conducted over computer-mediated netwdfkhis definition implies that the
goods or services are ordered over the computeronies’’ In addition, the
payment of the goods of services is also done eriiy the aid of online payment
systems.

39[Act No. 13 of 2015].
40 OECD (2000), Glossary of Statistical Terms: Elesic Transaction, OECD Expert Group on

Defining and Measuring E-commerce, retrieved from
https://stats.oecd.org/glossary/detail.asp?ID=0i»30/11/2018.
A1

Ibid.

19



2.2 The Relationship between Electronic Transactich and Electronic
commercial transactions

The economies of many countries have been changeiehdigital technologie¥.
The advancement in digital technology has shifted paradigms in the value
creation. Currently, the physical goods are no éongf value to consumers as
compared to electronic goods and servi@es.

The relationship existing between electronic tratieas and electronic commercial
transactions is that, both electronic transacticasdelectronic commercial
transactions involve conducting of business tratisas using computer networks.
However, electronic transactions as it has beewudsed above include both
commercial and non-commercial transactions whilectebnic commercial

transactions are confined only to commercial tratigas:>

Therefore, this study is confined on the electroo@nmercial transactions as
distinguished from non-electronic commercial traxisms. This means the study
focus much on the electronic commercial transastjmart of electronic transactions
for the purpose of clarity.

2.3 The Concept and Scope of Electronic Commerci@ransactions

Electronic commercial transactions comprise a numbg technologies. The

technologies adopted under the electronic comnidraiasactions are cross cutting
a number of functions such as marketing, mobile egdransfer to mention the few.
The electronic commercial transactions also hefigoactivities such as managing

inventory, collection of data and supply ch&in.

2 Rayport J.F and Jaworski B.J (2003), IntroductionE-Commerce, " Edition, McGraw-Hill,
United States of America, p. 3.

“bid.

44 The Economist (2001), E —Commerce, Profile Bood, 138 A, Hatton Garden, London, ECIN 8
LX, UK.

45 Act No. 13 of 2015], Section 3.

6 \Verma, D. and Mehla, H. (2014), A Study on E-Comree— Conceptual Framework & Future
Potential in India, International Journal of Engiriag, Applied and Management Sciences
Paradigms, Vol. 13, Issue 01, March 2014.

20



In other words electronic commercial transactions made using the expedited
technology. The technology under the electronic mential transactions helps the
participants in the trade or business to make xcdange or transfer the produtts.
One authd® considers electronic commercial transactions as t/se of
telecommunication networks such as internet andsite=b in undertaking the

business between or among the parties.

The U.K Governmeit has adopted the working definition of the OECD.eTh
OECD considers electronic commercial transactioss tlze simplification of

commercial transactions or processes by the uskecfronic network.

The U.S Government on the other hand refers tdreldic commercial transactions
as the use of electronic instruments or devices rapthods in undertaking the

business transactions such as selling and the dpayithe goods and servic&s.

The EU Commission perceives electronic commercaidactions on the basis of
mode of interactions. The EU Commission considelectenic commercial
transactions to the mode of undertaking commerti@hsaction via electronic
interaction this is distinguished from the traditd business in which the
commercial transactions needs physical interactietaeen the buyer and the seller

or producer and the consunier.

" Rayport J.F and Jaworski B.J (2003), Op. Cit.

8 Zwass, V. (1998), Structure and Macro-level Impadaf Electronic Commerce: From
Technological Infrastructure to Electronic Markeiggs, E-Commerce paper. P. 3.

® The UK Government (2000) Electronic Commerce,UkeTaxation Agenda, p. 13.

0 U.S Government (1996), Department of Treasury,c®fof Tax Policy, Selected Tax Policy
Implication of Global Electronic Commerce. P.8.

51 EC Commission (1997), A European Initiatives iedftonic Commerce (the Green Paper) p.3.
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The EU Commission has gone further by making airdisobn on the definition
between direct and indirect electronic commerg@hsactions. This is described in
the EU Commission (Green Pap#rjs follows:
“Direct electronic commercial transactions entaiétbnline ordering,
payment and delivery of intangible goods and sesjievhile indirect
electronic commercial transactions involve the &l@tic ordering of
tangible goods, which must be physically delivewsthg traditional

channel such as postal services or commercial eostfiiEmphasis
Added]

The Government of Tanzarfaconsiders electronic commercial transactions as th
use of computer networks in the undertaking of iess. The computer network that
has been referred under this concept of electrmmiemercial transactions is mainly

internet. Therefore, when the participants in thesifiess such as producers,
consumers, sellers, buyers etc. make the usearhigtt network to interact the same

can fall squarely under this definition as elecitarommercial transactions.

However, this research considers electronic comialertansactions as the
conducting of financial or commercial dealings thigh the use of computerised
networks. The financial or commercial dealings tteat be included in this concept
are selling, buying, transfer and exchange of thedyrcts, service and/or
information®* The rationale behind the choice of this workindirdgon is its

comprehensiveness and clarity.
2.4 Classification of Electronic Commercial Transatons

This section of the study deals with the clasdifara of electronic commercial
transactionsThe following are the covered classes of electrooaenmercial
transactions: Business-to-Business (B2B), Busite$3snsumer (B2C), Consumer-

>2EC Commission (1997), A European Initiatives indilenic Commerce (the Green Paper) p.3.

3 The United Republic of Tanzania (2003), Ministrfy @mmunication and Transport, National
Information and Communication Technologies Poljzyiy.

5 Turban, E.; King, David; and Lee, Jae Kyu (200Blgctronic Commerce 2006: A Managerial
Perspective. Research Collection School of Inforona®ystems, p. 6.

% Nanehkaran Y.A (2013), An Introduction To ElecimrCommerce, International Journal of
Scientific & Technology Research, VOLUME 2, ISSUEA$ril 2013.
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to-Consumer (C2C), Consumer to-business (C2B) arabil®l Commerce (M-

Commerce¥ which are explained in detail below:
2.4.1 Business-to-Business (B2B) Electronic CommétTransactions

This type of electronic commercial transactionstasname suggests involves the
undertaking of the commercial transactions usingmaterised networks between
one or more business entities with another busieesty or entities. It can as well
be the business transaction between one compangremtder company. Under B2B
the products or services can be sold or transfefr@th one business entity to

another using network mainly on wholesale léVel.
2.4.2 Business-to-Consumer (B2C) Electronic Commedgt Transactions

Under the B2C, commercial dealings are done betveerbusiness entity and its
final consumers. Unlike in B2B whereby the scalecofmmercial transaction is
mainly wholesale under the B2C the commercial léyehainly retail. In this type
of electronic commercial transactions there is aline platform that can act as the
store in the physical business whereby the custonades an order of the service or

goods and then the business entity delivery todritmer>®
2.4.3 Consumer-to-Business (C2B) Electronic Commadat Transactions

In C2B electronic commercial transaction model, tbasumers of the services or
goods are also having the products or servicesatieateeded by the business entity.
This means that the consumer therefore transastienigoods or services to the

Business entity in need using computerised netwbrk.

56Nanehkaran Y.A (2013), An Introduction To ElectmnCommerce, International Journal of
Scientific & Technology Research, VOLUME 2, ISSUEA$ril 2013.
" Nanehkaran Y. A (2013), Op. Cit.
58| tA;
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2.4.4 Consumer-to-Consumer (C2C) Electronic Commeral Transactions

Under C2C electronic commercial transaction, afgtat is made for the consumers
to interact and exchange the products or servimesigh a computerised network.
Under this model network is used as an intermedidrgreby the consumers can
access the goods or services they need and direwhke transactions between
themselve§°

2.4.5 Mobile Commerce

Mobile Commerce came about in 1977; it entails dise of wireless devices in
making commercial transactions. The famous gadggglied in the mobile
commerce include but not limited to smart phonesséhal Computers and Personal
Digital Assistants (PDAJ* These devices are normally connected with netwfmks

them to operate onlirf&.

Through mobile commerce the participants in the mencial transaction are offered
an avenue to access the internet without necesgaugiging in their devices. In

other words, the marketplace is on ones fingelitiprgy place where he or she can
have an access with the internet. Currently, theilm@ommerce have undergone a
number of revolutions to the extent it performsiaas functions such as banking

online, paying bills such as water or electricityst’

This mode of electronic commercial transactionsi@e relevant even in Tanzania
whereby mobile operators such as Vodacom, TigaeRA&tc. offers some services
of the like solely or in partnership with otherlstholders such as banks such as
CRDB, NMB etc. and the Regulatory Agencies suclDA®WASCO, TANESCO

etc.

%0 Nanehkaran Y. A (2013), Op. Cit.
1bid.

62 Nanehkaran Y. A (2013)p. Cit.
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2.5 Benefits Associated with Electronic Commercialransactions

There are number of benefits related to electroommmercial transactions to various
stakeholders. This part of the study reveals theetis associated with electronic

commercial transactions so as to find out its ptdéim the contemporary society.

2.5.1 Benefits of Electronic Commercial Transactios to Organizations

One of the benefits of the electronic commerciahsactions to any organisation if
properly utilised is exposure. The exposure broughthe electronic commercial
transactions to the organisation base of the cgeeitahas. It should be noted that,
electronic commercial transactions are in most sasmducted online using the
computer network. This means that anyone anywhretke globe having an access
to internet network can well access the productd aervices offered by an

organisation online and hence exposiire.

Another benefit of electronic commercial transatsido an organisation is cost
effective. Electronic commercial transactions sauet of costs to the organisation.
For instance, the organisation does not need te laphysical office to operate
electronic commercial transactions as the marketpia online. Likewise, there is
no need of hiring many staff for an organisatioroperate electronic commercial
transactions. This in return saves the cost to diganisation by reducing the

administrative cost®

Also, electronic commercial transactions are tinawirgy to the organisation. It
should be born in mind that under the electronimmercial transactions customers
can serve on themselves without wasting much tignarborganisatiofi® The time
for the customer to wait for the product as welh dae reduced by electronic
commercial transactions, this means that an oraetbe made online same as to the

payment and the customer wait for the delivershefgoods or servicés.

54 Deepa Verma and Harita Mehla (201@). Cit.
®3lpid.
®1pid.
7 Deepa Verma and Harita Mehla (201@). Cit.
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2.5.2 Benefits of Electronic Commercial Transactios to the Consumers

The Consumers can also benefit a lot from the mleict commercial transactions.
First, the consumers are given a wider range ofimgakhe options on which

products or services to buy and from which suppreseller.

This means that unlike in the physical businessrevbae must move from one shop
to another under the electronic commercial tramsastone may have an access to

many products and services without much ado usingpeiter network®
2.5.3 Benefits of Electronic Commercial Transactios to the Society

An effective utilisation of electronic commercighmsactions can as well benefit the
society. One of the benefits that the society cajoye is the reduction of
disturbances associated with movements from ong sboanother. Under the
traditional commerce one had to move from one siwopnother shop finding a
product or service. Such movements led to incorarer@ costs and they were time

consuming’®
2.6 Distinctive Features of Electronic Commercial Tansactions

Electronic commercial transactions are having tlosin features that distinguish
them from the traditional commercial transactiohisis part of the study reveals the

distinctive features of electronic commercial ti@t®ns:
2.6.1 Ubiquity

The ubiquity feature of electronic commercial taect®ns is based on the fact that
they are not limited by time or plaé®.For instance, under the traditional
commercial transactions most of the shops are patie business hours to sale their
product and services. Likewise, one could not famywhere the outlets for the

products or services he or she is looking for.

%®Deepa Verma and Harita Mehla (201@). Cit.
69 i
Ibid.
" Qasem A.S, Features of E-Commerce Technology, lfjamf Computer & Information
Technology, Department of Computer Science, Al-Madilnternational University.
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This is contrary to electronic commercial transawdi as a person can buy the
product or service at any time he/she wants amghyaplace in the globe as far as he
is having a computer netwofk. The ubiquity feature gives a consumer and
businesses many advantages including but not limitefreedom of choice and

reduction in operational costs.
2.6.2 Global Reach

Electronic commercial transactions are also charesetd by global reach. This
means that, people all over the globe can havecessa to electronic commercial
transactions. This is made possible by the usewipcterised network like internet

in which the hosted websites can be accessedelitoeg world’®

It should be noted that, electronic commercial geamions are not confined to the
geographical locality. In this sense, anyone inviioeld can make an order over the
website and the products or services being delivevenim or her wherever he or
she is’*The global reach feature of electronic commercimhgactions gives more
advantage than the traditional commercial transastsuch as increase in efficiency

of doing business as well as the exposure fronglistee >

On the other hand, the feature of global reachotsfound in traditional business.
This is due to the fact that the traditional busgies much confined to the locality to
which it is operating and not further. This meahattthe services and products
provided under the traditional commerce cannotsragional boundaries to global

audiences.

Qasem A.S, Features of E-Commerce Technology, fjacol Computer & Information
Technology, Department of Computer Science, Al-Madilnternational University.

2 Qasem A.SQp. Cit.

3 Efraim Turban, Jae K. Lee, David King, Ting Penarlg, and Deborrah Turban (2010), Electronic
Commerce: A Managerial Perspective, Prentice iall20.

" Qasem A.SQp. Cit.
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2.6.3 Universal Standards

The standards applicable under the electronic cowialdransactions are universal
in their nature in the sense that they are shdtex/ar the world. This means that,
people participating in the electronic commerciahsactions are all using the same
standards. The use of the universal standards helpise simplification of the
interactions by the participants in electronic caanoral transactions such as people,
companies and institutions. The universal standander the electronic commercial

transactions include; technology, media and Intestendard£®

The universal standards feature of electronic coroiae transactions offers a
number of advantages to the participants in thetreleic commercial transactions.
For instance, since the standards which are ajybdida the electronic commercial
transactions are universal they tend to reducectsts of doing business by the
participants. This is unlike in traditional busisei® which the standards tend to

differ from one jurisdiction to anothéf.
2.6.4 Information Richness

Another feature of the electronic commercial tratisas is the information

richness. This refers to the complexity and contér&t message. The information in
electronic commercial transactions has less richress compared to traditional
business. For instance, the traditional commetasaction provides a wider range

of information relating to the products and sersitrat is sold®

In electronic commercial transactions the contentl dhe complexity of the
information depend on the advertisement and brahdrefore, there are many ways
in which the product can be promoted under eleatroommercial transactions, for

example, short video or audio as well as animdfiomherefore, in electronic

6 Qasem A.SOp. Cit.
"bid.
8 Qasem A.SQp. Cit.
Ipid.
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commercial transactions one can only find inforwratrichness if availed with

advertisemerft®
2.6.5 Interactivity

Also, one of the features of electronic commertri@hsactions is interactivity. This
means that electronic commercial transactions @ffeavenue for the consumer to
interact with the content unlike in traditional mess. For instance, it is the
consumer of the electronic commercial transactigisg a website who can control
such a website. Therefore, he or she can commartdeomanner and time should
the website behaV&.

In addition, the level of interactivity offered l®fectronic commercial transactions
varies from one website to anotfiérLikewise, under the electronic commercial
transactions the views of the consumers can ashegetibtained in a simple way as

compared to the traditional commercial transactfdns
2.6.6 Information Density

Another feature of electronic commercial transaxgics information density which
entails the amount and quality of the informatidvatt can be accessed by the
participant£* Under the electronic commercial transactions imfation density is
very high as compared to traditional commerciatgections. This is due to the fact
that, the technologies that are applicable in edaat commercial transactions are

more convenient than the ones in traditional concefEr

The information density feature of electronic comoa transactions makes it more
advantageous than traditional commerce. This istdube fact that the dealers in
the electronic commercial transactions are avallgdmore information than in

traditional commercial transactions. On top of tlsishe reduction of cost of doing

8Qasem A.SOp. Cit.
81 Qasem A.SQp. Cit.
82 Maria Sicilia, Salvador Ruiz, and Jose L. Munugt@05), Effects of Interactivity in a Web Site,
gg)urnal of Advertising, vol. 34, no. 3 (Fall 200pp. 31, American Academy of Advertising.
Ibid.
84 Kenneth Laudon, and Carol Traver (2008p. Cit.
8 Qasem A.SOp. Cit.
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business as well as easy obtaining of informatioden electronic commercial
transactions. Also, high information density undée electronic commercial
transactions increases openness of the informatiavided by the sellers or

manufacturers to their consumé&¥s.
2.6.7 Personalization and Customization

Electronic commercial transactions also offer peadi@ation and customization of
the content. The content can be personalized otomuized depending on the
recipients’ Electronic commercial transactions consider thevia#s of the

recipients of the messages and therefore custownizpersonalize the services

offered including the messages accordirigly.

In addition, the marketing under the electronic omrcial transactions also base on
customization and personalization. This means thahe message on certain
services is delivered it can be filtered basingcastomization and personalization
and reach only the interested or targeted custofhérhis is different from the

traditional commercial transactions whereby margtis done generally to the

public without considering their preferences anddeethis can increase the coSts.
2.6.8 User-Generated Content

The other feature of electronic commercial trarieast is user-generated content.
This means that the public members or consumetieofervices and products are
also given the room to share their content. Thaduiee is made possible especially
by the use of social media such as Facebook or &¥patin which users can

generate and share the content on the produce\icas’*

8 Qasem A.SQp. Cit.
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2.7 Historical Context of Electronic Commercial Transactions

It is difficult for one to state with precise whemxactly the electronic commercial
transactions commenced. However, the genesis ottrefec commercial

transactions can be associated with growth Eleictidata Interchange (EDI). It was
the EDI that allowed the transfer of documents fimme device to another device in

a standardised forfi.

The EDI can be traced in 1960s especially in thagportation business as well as
retail business. The same was much pushed by thd tee establish paperless
operation in the said industries. However, the EiDmalization and adoption took

place around 1978 At the initial stage the EDI performed minimal &tions

especially the transfer of trade records and pépofrorders via computéf.

Yet, EDI did not spread extensively among the camgsaboth in USA and Europe.
For instance, only about one percent of all comgmnn USA and Europe had
adopted EDI by 1990s. The stagnant growth of ED8 waich associated by factors

such as undue cost of EDI itself as well as tecimifficulties®®

Another growth stage of electronic commercial teantions was made possible by
the advent of internet. Despite the fact that meéemerged as the tool for research
it was later on adopted in commercial field. Thigmpe of development of electronic
commercial transactions was featured by the traiosec of services and goods
being made using internet network. This move waslanpossible under the
initiative of Advanced Research Projects Agency @otar Network (ARPANET)

in 1960s°® However, it was until the year 1982 when the teottgy ‘internet’ was

coined.”’

%2 Tian, Y. and Stewart, C. (2006), History of e-coemoe, in Encyclopedia of e-commerce, e-
government, and mobile commerce (pp. 559-564) GGbal
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In the year 1983 there was an introduction of maeProtocol (IP). It was later on
accepted as the sole method of data transmissidheomternet. It was from this
point when the computers all over the world statteihterchange information on
the equal basi® In 1986 the move was made to improve the commtinitdinks
speed by the National Science Foundation (NSF)3A &

However, until 1980s internet was non-commerciailtsnnature. This means there
was no use of internet by the commercial commuriitberefore, the most of users
of the internet were the researchers for the reBepurposes and it was freely
available'®This state of affairs was mostly contributed by siophistication of the
technology itself at that particular time. So, #bnspeaking researchers and
academics were the only section of the society Wed in the position to utilise

internet!®!

Nevertheless, the great revolution on the use tefmet was made by the invention
of Graphical User Interface (GUI) and World Wide WEeNWW). These two
inventions helped the rest of the members of thennsonity including the
commercial community being capable to utilise ine&!°® Later on in 1990s
internet gained its current form by the advent ofpéttext Mark-up Language
(HTML) and Uniform Resource Locators (URLSY.

It was until during this time that internet ceasede a technical realm and it was
adopted in various common use in the soci&tfhis led to the enormous growth of
the members of the community who used internet. Oude popularity of internet
at that particular time the trading community samv @pportunity and electronic

commercial transactions became tendieHowever, it was until 1991 when

Tian Y and Stewart @p. Cit.
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electronic commercial transactions became full gy following the lifting of

commercial restriction on using network by NSFNET.

2.8 The Status of Electronic Commercial Transactios in Tanzania

Number of internet users has been enormously iszrgan Tanzanid’’This trend
shows how electronic commercial transactions aceeasingly a commonplace in

Tanzania.

It is approximated that by 2017 the number of mé¢msers in Tanzania rose to 23
million.'%® Significantly, this enormous development of thegle who are using
internet against conventional modes of communioati® the revelation that

electronic commercial transactions have incredistywn in the country®
2.9 Theoretical Aspects and Challenges of ElectraniTransactions Taxation

This section focuses on theoretical aspects ankkolyas of electronic transactions
taxation. Electronic transactions have implicationghe established taxing regimes
which bases on territorialit!° Electronic transactions are conducted regardléss o
geographical boundaries or size of the compgahyhe challenge posed to tax
administration is therefore the increase in costmiatbtration by tax

administratorg?

Another challenge associated with electronic tratigas is difficulties in defining
the source of incomE>The digitization of information the conversion axt,

sound, images, video, and other content into &sefi ones and zeroes that can be

1%Tjan Y and Stewart @p. Cit.

97 The United Republic of Tanzania (2010), Reportimernet and Data Services in Tanzania: A
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transmitted electronically fuels this situatibfi. The internet is a borderless
technology and servers can be located anywhereeinwbrld without affecting the
substance of an Internet-based business transattidhe principal challenge is to
determine how to implement geographically limitedxihg systems in a
technological environment that renders geographidadrders essentially

irrelevant''®

Moreover, the technical features of Internet tratisas create enormous problems
for taxing authorities in establishing audit trails verifying parties to transactions,
in obtaining documentation, and in fixing convetietaxing points}’ By
eliminating the need for intermediaries, particiylafinancial intermediaries on
which governments have traditionally relied to li#aie tax compliance through
reporting obligations, the Internet enhances thegdea of increased tax avoidance
and evasion'®

2.10 Some Concepts on Taxation of Electronic Commaal Transactions

Since the problem under this study is cross cuttingthe field of taxation it is
important to reveal the fundamental concepts oattax pertinent to the taxation of

electronic commercial transactions especially yadbmpanies.
2.10.1 The Concept of Tax

Generally, it is harder to have a precise definitmf the term tax. However, it
remains mandatory to conceptualize the term taxraer to have the common
understanding. This venture can successful be Ognevisiting various pieces of

literature which defines the term tax as hereudismnussed:

Concise Oxford Dictionary® explains the concept of tax as a mandatory

contribution charged over the persons, properigonme, commodities, transactions

"Hellerstein, W. (2002).
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etc. aimed at supporting the government. Anoth#éraknown as Seligman defines
tax as a contribution from individuals out of thgirivate property for the
maintenance and defense of government, so thayitparform its functions and the
ends of the state be realiséd.

Mengesha defines the term tax in a simpler way éama financial charge or other
levy imposed on an individual or a legal entity ¢pyvernment? Prof. Bastable
gives a general definition of the term tax as amalsory contribution of the wealth

of a person or body of persons for the servicgaubfic powersl.22

Basing on the above definitions of the term tais #tudy defines tax as obligatory
contribution to the government revenue that aregddh by the government or its
agents on the persons, property, income, commegditransactions etc. with the

motive of raising the government revenue or asl@pmstrument?3
2.10.2 Fundamental Principles of Corporate Taxation

Taxation of corporations is governed by various@ples which are applicable in
determining if the taxations system is optimum.sTpart of the study discusses

principles of taxation:
2.10.2.1 The Principle of Equity

The principle of Equity entails that individualsosid pay taxes to the Government
in accordance to their abilitié&* This principle of taxation was propounded by great
English Economist Adam Smith in his book dubbed té&ealth of Nations’

published in 1776 and it is relevant on electrdaransaction taxation.

Under the principle of equity it is expected tha thore an individual is earning the

income the more he should pay for the taxes and varsa. Therefore, equity

120 5eligman E.R.A (1909), Essays in Taxatidf Elition, New York: Columbia University Press.
121 Mengesha G.W (2008), Tax Accounting in Ethiopiamn@xt, 2¢ Ed., Ethiopia, Alem Printing
Press.

122 Kulkami M et al. (2001), Business Taxation and Aind, Precedes Source, p.2.

1230xford Dictionary,0Op. Cit.

124 Kulkami M et al. (2001)Qp. Cit.
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requires that the person with equal economic stsitieslld be imposed with equal

tax burden.

Therefore, the principle of equity is categorisatbitwo: first, horizontal equity
which requires for equal treatment of persons witmparable abilities to pa@?
and second, vertical equity, which requires appabgr differences in the tax

treatment of persons with different taxable cajesit®
2.10.2.2 The Principle of Certainty

The principle of certainty requires for the taxdsah are levied by the Government
to be certain and not arbitrary. It was advocateddam Smith as well and it aims

at protecting the taxpayefs.

The principle emphasize the amount of tax, the tohgayment, the method of
payment, the place of payment, and the authorityitom the tax is to be paid to be

known to the taxpayers to avoid arbitrariness Ieytéx administrators®
2.10.2.3 The Principle of Convenience

The principle of convenience requires tax to béekat the time, in the manner; it is
most likely to be convenient for the contributorpay it*?° Likewise, the principle
of convenience was advocated by Adam Smith. Unteeptinciple of convenience,

the manner over which taxes are paid should nanbabstacle to the taxpayer.
2.10.2.4 The Principle of Economy

Another principle advocated by Adam Smith is théngple of economy. The
principle of economy requires correspondence baiweeenue yield and the cost of

collection®®° It entails that the cost used in the collectionaofrevenue should be as

125 Kulkami M et al. (2001)Qp. Cit.
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economical as possiblé* In other words, the revenue collected from taxesuk

exceed the cost used in their collection.
2.10.2.5 The Principle of Simplicity

The principle of simplicity requires the tax systémbe simple and understood by
the taxpayers. It is urged that, a tax system showat be complicated to the
taxpayers=>? The complicated tax system leads to challengéseimdministration of

tax laws. Also, lack of simplicity can lead to tdisputes between tax authority and

taxpayers.
2.10.2.6 The Principle of Elasticity

The principle of elasticity requires the flexibylitn the tax system. The tax system
shall be capable of adapting to the changing cigtantes in the society® The tax

system should not be rigid to changes in accordanitethe government and social
needs. It means the tax bases may be increasedcoeaded depending on the

prevailing circumstances?
2.10.2.7 The Principle of Productivity

Another principle of taxation is Productivity. Tipeinciple of productivity requires
taxes imposed by the Government to vyield sufficieevenue which can
accommodate its financial need3Therefore, the tax system shall aim at increasing
of the economic sectors in the CourlfyNotably, the Government depend on taxes

to undertake its various projects.
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2.10.2.8 The Principle of Co-ordination

The principle of co-ordination aims at higher efficcy and effectivenesé® The
principle of co-ordination emphasise on orderlyangement of group efforts to
provide unity of action in the pursuit of commorrpose’**There should not be an

overlapping of taxing authorities, for instancentcal and local government.
2.10.2.9 The Principle of Variety/ Diversity

Another principle of taxation is diversity, thismzn requires for the diversification
within a tax system. The tax system should havetipticity of taxes and not
depending on only one source of & The disadvantage of depending on one

source of tax is that, it leads to uncertaintyhi® Government revende'
2.10.2.10. The Principle of Expediency

Last but not least, the principle of expediencydseéor no justification of tax
system as well as not subject to critici&fnThis implies that the imposition of tax
shall have its base. For instance, income tax ageud basing on the income from

various sources such as employment, business aestiment.

The principle of expediency emphasise on the deatisation of tax systerf’The
principle also focuses on increasing the existagrates. All in all, these principles

should be treated in harmonious to achieve a comoipective in the taxation

policy.
2.10.3 Taxation Principles vis-a-vis Electronic Commercial Transactions

At this juncture it is crucial to discuss on thdat®nship that exist between the

taxation principles as discussed above and electommmercial transactions.
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2.10.3.1 Neutrality Principle and Electronic Commecial Transactions

It is the cardinal principle that any system ofaion must be neutral. The principle
of neutrality requires the tax system to be unldas®imposing tax to the entities. It
is from this point that it can be argued that tyvienportant to maintain the principle

of neutrality in the taxation of electronic trantans

Likewise, in tax policy planning for the taxatiof the electronic transactions the
policy makers should bear in mind the principlenetitrality. The similarity must be
made to the taxation of traditional business ondhme level with the one doing

business under the electronic commercial transztio

2.10.3.2 Effectiveness and Fairness Principles anBlectronic Commercial

Transactions

Effectiveness and fairness is another principleagétion. It requires the tax system
to be effective by ensuring the proper revenuelected in the respective period of
time. An effective tax system acts against any tisk can lead into the loss of

revenue legally or illegally®

In the same manner that tax system should be mffeand fair in taxation of the
traditional commerce should be the same way thahduld be to the electronic
commercial transactions. However, it has been eobserthat in most cases
electronic commercial transactions has posed aigdleon the principle of
effectiveness and therefore the concerned autberitas an uphill task to cure the

situation.
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2.10.3.3 Certainty and Simplicity Principles vis-&is Electronic Commercial

Transactions

Under the principal of certainty and simplicityist required that a tax system be
certain and predictable as well as simple to beetstdod by the reasonable member
of the society*’ However, in area of e-commerce it is held thampdicity is

particularly difficult to uphold since the commeaktiransactions carried out often

are complicated and compl&®

This is demanding for legislators to transform thées for traditional commerce
onto e-commerce, especially if the objectives ofasety should be upheld, since the

use of simple language in the provisions incredisedlegree of certainty®
2.10.3.4 Efficiency Principle and Electronic Commegial Transactions

Under the efficiency principle a concern is madéhef costs perspective of taxation.
An efficient system of taxation must have the lawnpliance level. This means that
taxpayers’ compliance to pay tax shall be at aaealsle low cost for instance
voluntary payment of tax. On the other hand, tixea@ministration authorities must

also lower the cost in the administration of 13k.

However, considering the sophistication of the tetgdc transactions it is not easy
for the principle of efficiency to be met. This dsie to the fact that most of the
entities operating under electronic commercial deations cannot easily being
detected. On the other hand, the morale for thentaty payment of the tax is low
generally but also to the electronic commerciahgetions participants. This in
return will increase the compliance cost and theniattrative costs for the

administration.
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2.10.3.5 Flexibility Principle and Electronic Commecial Transactions

Flexibility as the principle of tax requires the tgystem to be very dynamic in order
to cope up with any changes in the soctétyThe principle of flexibility advocates

on the legislative changes on the tax legislatishenever necessary.

However, taking a case of electronic commercialdagtions, it can be argued that
the tax laws in Tanzania have failed to meet thisigple on the taxation of

electronic commercial transactions. This is dueghi fact that the tax laws have
been very stagnant in developing the clear ledakrtor the taxation of electronic

transactions.

2.11 The Concept of Residence and Source vis-a-visxation of Electronic

Commercial Transactions by Companies in Tanzania

The companies in Tanzania being tax persons amg&thdax on income basing on
the residence or source of income. This meanshefirst instance, the company to
be charged tax it should qualify to be a residénfanzania. However, even if the
company does not qualify as the residence stitiit be charged tax if part or wholly

of its generated income has a source from Tanzania.

Notably, determination of a residence of the comgpamd its sources of income is
the legal matter as provided for under sections636,68, 69 of the Income Tax
Act*®?which provides principles for Residence of persamg Source of income and
loss. In specific, a company is considered to lsdest if it is incorporated or
formed under the laws of Tanzania or its managenagwit control is done in

Tanzaniad>®

1510ECD, Electronic Commerce: Taxation Framework Cboas. A Report by the Committee on
Fiscal Affairs as presented to Ministers at the @B@inisterial ConferencéA Borderless World:
Realising the Potential of Global Electronic Comuoer8 October 1998.

52 The Income Tax Act [Cap 332] R.E 2008.

153bid.
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On the issue of the source, the companies are saggo calculate the income or
loss from any employment, business, or investmieat has source in the United
Republic separately from income or loss form thaiplyment, business or

investment that has a foreign soutté.

Therefore, it can be argued that for the taxatibnooporate to work, the company
must be a resident in Tanzania. However, as itheen revealed above test for
residence of a company are in twofold, first, pladeincorporation and second,

management and controf.

Critically, most of companies under electronic coanaoml transactions can use this
loophole by incorporating a company outside Tareamd hence not qualifying for
residence under the first tier of incorporation. tBe other hand, the companies can
as well not establish its management or controlamzania but having electronic
platforms which can be accessed by Tanzanians ghrinternet connections and
hence commercial transactions taking place.

Even if it can be argued that, the company noirigllinder the residence criteria can
fall in the trap of source of income, still therncbe challenges. For instance, since
most of the electronic commercial transactionsdmee online and payment done
online as well it is difficult for the tax adminiators to notice the transactions for
the purpose of charging withholding tax as perieest81 and 82 of the Income Tax
Act.*®

%4 The Income Tax Act [Cap 332] R.E 2008, sectior{H7
155(|n;

1bid.
%€ The Income Tax Act [Cap 332] R.E 2008.
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2.12 Conclusion

This chapter has revealed the conceptual frameworthe taxation of corporation
under the electronic commercial transactions. Thapter aimed at imparting the
basic knowledge of the fundamental concepts retevanthe topic. It can be
concluded that a good analysis of the law and jm@an the taxation of electronic
transactions of corporation needs the clear congm&bn of the technical and

ordinary terms which are basically applied in thatticular context.
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CHAPTER THREE

LEGAL FRAMEWORKGOVERNING CORPORATE TAXATION IN
RELATION TO ELECTRONIC COMMERCIAL TRANSACTIONS

3.0 Introduction

Taxation is creature of law in most of countrieanZania not spared. In this case it
is very vital to discuss the legal framework reigtito the taxation of corporation
under the electronic commercial transactions. Ttispter therefore aims at
pondering on the legal framework governing the tiaxaof corporation under the
electronic commercial transactions. The chaptee kook of the legal framework
from the international level, regional level andlast but not least the domestic

level.
3.1 International Instruments

Normally, the mode of operation of electronic comerad transactions reveals that
the same is not confined to geographical limitshirsgs are done in cyberspdcé.
This tendency has been problematic not only tosgiexific jurisdiction but also the
international community. As the result, nations énéeen struggling ever since the
invasion of internet on the appropriate framewonktaxation under the electronic
commercial transactions. This part of the studylyeeathe legal frameworks which
are pertinent on the taxation of electronic tratisas by corporation at the

international level:

3.1.1 United Nations (UN) Model Double Taxation Covention between

Developed and Developing Countries, [2011 Version]

United Nations (UN) Model Double Taxation Conventibetween Developed and
Developing Countries is also one of the legal franor&s pertinent to the electronic

transactions taxation done by companies. Howekier jistrument is non-binding as

157 Department of the Treasury, Office of Tax Polidp¥6), Selected Tax Policy Implications of
Global Electronic Commerce.
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it only provides guidance to countries in designitoyible tax treaties. This part of
the study expounds the fundamental and pertineigions of the Convention and
where necessary comparison with the OECD Model €wotian is availed. Article 1

of the Convention shows the persons who are cowarddr it and includes residents
of one or both of the Contracting Staté$Unlike the OECD Model Convention,
this Convention does not include partnerships asopé® To this effect, the

member States are given a room to treat the Pahipsrin accordance to their

municipal laws:*°

Article 2 of Convention covers the meaning of thris that have been applicable in
the entire Conventiot?* The inclusion of this Article in the Conventionnche a
need for clarity and the avoidance of doubts oritfrceability®? On the subject
matter the Convention is applicable to the amodets/ed from the income as well

as capital regardless of the administering autharig particular Statt®>

On other hand, Article 3 of the Convention reinfsgcArticle 2 of the same

Convention by supplementing it by giving the megnin some terms of general
nature’® This provision is very crucial for the better camipension and

applicability of the Conventiotf® For instance, the term “person” under Article 3
Convention includes individual persons, corporatdi®s and other body of persons.
However, definition under this provision has beemsidered to be narrow and
hence a concern has been raised for it to be giwasry broad interpretation for the

inclusion of other entities such as partnerships.

%8 United Nations (2011), United Nations (UN) Modebuble Taxation Convention between
Developed and Developing Countries, 2011 Versiamtdd Nations, New York, Article 1.
159 |1:
1bid.
1%bid.
161 United Nations (2011Qp. Cit.
182 pid.
163 United Nations (2011)Qp. Cit.
164 United Nations (2011)Qp. Cit. Commentary.
183 pid.
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On the issue of permanent establishment, Artia¢ the Convention has elaborated
the same. The importance of determining permanstabishment cannot in any
circumstances be ignored. This is due to the faat tletermination of permanent
establishment is the paramount factor to be coreitbehen determining whether an
enterprise qualify for taxation or not. To makelgar an entity cannot be taxed if
permanent establishment have not been establiBbednstance, for one State to tax
the profits derived from an enterprise of anotheteSpermanent establishment must
be establishetf® This being the case permanent establishment harteapd parcel
of the international tax instruments. The Conventias considered the concept of
permanent establishment in its own way.

The Convention concept of permanent establishmeaénthe Convention is having
a wider scope as it commences from the preparafoto the time when operation
starts perpetuall}’ However, an exception is give on setting up thsiress, this
means that the period spent by the enterprisettapsés business premises should
not be considered to form permanent establishi&nt.

Likewise, when the business activity of an entigmes to an end the permanent
establishment will also cea¥¥. Basing on perspective under the UN Model
Convention it can fairly been argued that the s&ae paid little consideration for
the electronic commercial transactions or traneastiperformed by the company.
This leaves a number of questions on the treatrokmie electronic commercial

transactions conducted by the companies.
3.1.2 OECD Model Tax Convention on Income and Capl, [2017 Version]

The OECD Model Tax Convention on Income and Capfti one of the key legal
frameworks providing for the guidance on how to teorporations under the

electronic commercial transactions sphere. The Eatinn*under Article 1 shows

%%United Nations (2011)Qp. Cit. Commentary.
167 |n;
Ibid.
188 hig.
189 pid.
170 OECD (2017), Model Tax Convention on Income andGapital: Condensed Version 2017,
OECD Publishing.
" pid.
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the persons covered therein. This Convention idiGgipe to the residents of the
State Parties regardless of their national idenititywever, terminology ‘resident’ is
given the meaning under Article 4 of Convention velas the municipal laws will be
applicable in determining whether a person is aless.

Article 2 of the Convention defines the terminoksiapplicable in the entire
Conventior"2 The Article therefore deals with scope and theliegpility of the
Convention. The Convention as per the hitherto roeatl Article covers both taxes
derived from income as well as capit4lNotably, use of the word ‘direct taxes’ has

been avoided for being too imprecigé.

On the other hand, Article 3 of the Convention gittee meaning of the term person
in a wider sense to include individuals, comparied other bodies of persons. It
also follows that persons includes even foundatiams partnerships> The term
company is also defined to mean in the first plangbody corporat¥’® However,
the term also include taxable unit deemed as badpea the municipal lawg’
Article 5 of the Convention construes permanenaldighment a fixed place of
business’® For entity to be considered having a permanertbishment it has to
fulfil some conditions under the Convention. Firgt,must a place whereby a
business is conducted. Second, the place wheradsssis conducted must be fixed.
Last but not least business must be carried oilisindesignated placé’

The term place of business under the Conventiotudies both premises and
facilities in which business is operat®8.In considering the place of business it

does not matter if the same is owned or rentechigndity %!

Nevertheless, there has been a challenge on whaghmanent establishment can be

constituted under electronic commercial transastimn them to be taxed under the

2 OECD (2017)0Op. Cit.

3bid.

174 OECD (2017)0p. Cit.

9bid.

8 OECD (2017)0Op. Cit.

" bid

"8 OECD (2017)Op. Cit

9bid.

180 OECD (2017)0Op. Cit.Article 5

181 OECD (2017), Op. Cit. Commentary to Article 5
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auspice of hitherto provision. The gist of the &drades on the taxation of electronic
commercial transactions for the want of permanetatdishment as stipulated under
the Convention can well be pictured basing on titlewing issues:

Under the electronic commercial transactions twiogh are involved, first, the
equipment and second the data and software. Thasmsnihat if someone considers
the location of the equipment as the permanenbkstianent still it can lead to
doubts as the same instruments cannot as well tepeithout the software being

stored in the equipment operating under the eleitrmommercial transaction&

Moreover, it remains important to distinguish betwe server and the website. This
is due the fact that in some cases two operataghtrbie involved. For instance, one
operator is operating a server and another is tipgrdhe website. This is the
common case in most of the enterprises in Tanzamigaging in electronic
commercial transactiort&® Therefore, this poses challenge on the aspeeixation

of electronic commercial transactions since it bardifficult to determine the place

of business.

In other cases, it is very possible under electramimmercial transactions for a
company to conduct its business using a websitelwhi does not host. In this
arrangement the website is hosted by the Intermevic® Provider (ISP) and

everything related to the business are storedenSR servet>*

In this perspective it is as well difficult for on® establish the permanent
establishment of the company due to the fact thatownership criteria under the
Convention is not met since the server is not at disposal of the company
operating the business and hence it can resulietddilure of taxing the company

conducting electronic transactiotfs.

1820ECD (2017), Op. Cit. Commentary to Article 5
183 |h;
1bid.
184 OECD (2017)Op. Cit. Commentary.
183 pid.
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Another challenge that comes on board is failuré¢hefwebsite to have a physical
presence. It has hitherto been noted that electtoansactions are conducted in the
cyberspace rather than the physical world. Thismeat is difficult to establish

permanent establishment which base on the physieabnce of the business hence

the electronic transactions might be out of thepect®

Another issue is that, when considering the modepefration under the electronic
commercial transactions it is challenging to essaiblvhether the business is fixed or
not as required under the Conventi8hThis needs the thinking out of the box in the
sense that currently there have been an advancémehich a server should cannot
necessarily being physical. The invention of clgedver add more challenge in the
sense that the criteria for an enterprise beingdfisannot be met and hence failure
to taxa electronic commercial transactions. Howeiteshould be noted that under
the Convention it is not necessary for the comphaye the employees in the
business location for it to be the permanent eistatent. Therefore, even if no any
employee is at the place of business if the cadteet out in the Convention are met

the same can qualify to be a permanent establishifen

This rule was established in order to cover thetedaic commercial transactions
made by the companié® Yet, it is difficult for the same to work as thkatlenge
have been posed above with the invention of cleudes it becomes difficult for the
electronic transactions to meet the criteria fanm@nent establishment for the same

to be taxed.

In addition, a company under the electronic commeércansactions cannot be
considered to have a permanent establishment wigeandertaking the preliminary
activities for the preparation of the main work be doné® However, in

determining whether the activities undertaken bg tompany under electronic

186 OECD (2017), Op. Cit. Commentary
¥ bid.
188 OECD (2017), Op. Cit. Commentary
189 OECD (2017), Op. Cit. Commentary
0 bid.
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commercial transactions are preliminary one shdddvery careful and the same
must base on case to cagk.

In exception, in case the preliminary activitiestoé company under the electronic
commercial transactions are significant dependingth®e nature of the company,
permanent establishment criteria will be met asth)erConventiorllf32 For instance,
in case a company is the ISP providing hosting seraer of another entity cannot
be considered as a preliminary activity rather ifiggnt and can be said to qualify
for the criteria of permanent establishméfit.

The last but not least issue, at what time an I&® $ form a permanent
establishment under Convention. It should be renegetbthat an ISP only host the
website of some companies engaging in electromencercial transactions and not
in itself conduct the electronic commercial tranisas®* The holding of an ISP
liable for electronic commercial transactions cartdd through the website it hosts
is contrary to the principles of taxation as thedem has to be borne by the one who

has gained the income out of the business or fctivi

Also, an ISP cannot be considered as an ageneofésite owner as such for it to
be liable. This is simply due to the fact that agyeis based on contract and rooted in
the agreement and thus it will be unfair compellarg ISP to be the agent of the

Website owner for the purposes of taxatfioh.
3.2 Regional Instruments

At the regional level many efforts are in placehsrmonise the tax regimes. This
part of the study deliberates the regional legaimiework on the taxation of
corporation under the electronic commercial tratisas. However, much attention
has been paid to the East African legal framewsrR@nzania is one of the Partner

States.

191 OECD (2017)Op. Cit. Commentary
192 0ECD (2017)Op. Cit. Commentary
193 OECD (2017)0p. Cit Commentary
¥ bid.

195 OECD (2017)Op. Cit. Commentary
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3.2.1 Agreement between the Governments of the Ragics of Kenya, Uganda,
Burundi, Rwanda and the United Republic of Tanzaniafor the Avoidance of
Double Taxation and the Prevention of Fiscal Evasiowith Respect to Taxes on

Income.

This Agreement is sub-regional tax treaty amongStees members to the EAC.
An agreement aims among other things on the elimimeof double or multiple
taxation and combat tax evasion within the EasicAfr Community region. The
rationale behind the discussion of this Agreemstihat, the same focus on the area
of income taxation that inter alia covers corpotatetion which is the topic under
this study. The following are the provisions in thgreement which are pertinent to
the problem under this study:

At the onset, the Agreement under Article 1 prosifler the scope of applicability
of the Agreement. Like other international instrumsethis Agreement is applicable
to person qualifying being the residents of pagri&ates to EAC. This provision of
the Agreement shows that the same have not depamezh from the other
international tax treaties which have consideretheir personal scope residence to

be the criteria.

Article 2% s to the effect that, the Agreement covers subjeatter scope. Unlike
the two discussed Tax treaties discussed abovehwdugered income and capital
tax, this Agreement is narrow on the subject matteit only considers income tax.
It has followed the trend of domestic income tagidkations as it covers the main
scope of income tax which includes income from bess, income from

employment as well as income from investmeht.

Article 4'® gives the meaning as to who qualify to be a residé a Contracting
State. This provision has left the determinatiomesidence to the domestic laws of

the Contracting States. However, the same hasheebénchmark for someone to

196 Agreement between the Governments of the Repubfit&nya, Uganda, Burundi, Rwanda and
the United Republic of Tanzania for the Avoidané®ouble Taxation and the Prevention of Fiscal
Evasion with Respect to Taxes on Income, Artic(@)2

bid.

19¥bid.
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become a residence and includes place of managerdenticile, residence,
incorporation place etc. which can result to a getseing taxed in the Contracting

Stated under the income t5X.

The Agreement has also given the rule on doublemaittiple residences to
individuals of the Contracting States. There areumber of rules which have been
developed to ensure proper treatment of the dooblenultiple residences as

indicated below™

The first criterion introduced by Agreement to lgsadouble or multiple residences
is permanent home. This means that in case of twonare residence by an

individual within the Partner States the Countryvmich he or she has permanently
established the home should be considered to ber hiessidence for the purpose of
taxation under the Agreeméeit. However, the rule above does not well address the
problem of double or multiple residences as it migdppen that a person is having
more than one permanent home. In order to restigeriddle the Agreement has
imposed a new rule in which a person with doublenore permanent home within

the Partner States the State which he or she tiaal anterests shall be considered

to be his or her resident¥.

Likewise, the rule above does not clear the doabtthe establishment of residence
in case of double or multiple residences undeAiieement. This is due to the fact
that in some cases it cannot be easy to defineenther person is having the vital
interests among the places he or she is having leloob multiple residence.

Therefore, a new rule has been established undeAgneement to resolve this
challenge. The rule to resolve this situation bakehe habitual residence. This
means that in case it is not easy to find the vitsrest of a person among the

permanent homes he or she has or in case of fadudefine his or her permanent

199Agreement between the Governments of the Repubfi¢genya, Uganda, Burundi, Rwanda and
the United Republic of Tanzania for the Avoidané®ouble Taxation and the Prevention of Fiscal
Evasion with Respect to Taxes on Income, Artic(@y

209hid, Article 4 (2)

20Yhid, Article 4 (2) (a)

202 bid.
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home a place where he or she is habitually resisladl be taken into consideration

as his or her residence for the purpose of incaxatipn®*®

However, it can also happen that the person hdbisalence is not clear under the
above set rule. This can as well cause difficulthie determination of the residence
of an individual. This means that a new rule isam@nt in resolving this challenge.
Therefore, the Agreement set the criteria of nalibnin case the above criteria of
determining his residence by looking on habituadsbfails. It implies that the State
to which an individual is a national should be édared to be his or residence for

the purposed of income taxation under the Agreeﬁ‘?ént

Nevertheless, it might also happen that all theega set in the Agreement fail to
lead in the determination of an individual residenthis situation has been foreseen
by an Agreement which came up with the rule to pplieable in case of such
situation under it. This last but not least ruleséoaf the powers vested to the
competent authority. An Agreement vests the powerttie competent authority to
determine the residence of an individual in cas¢hal rules established has failed.
However, the competent authority while making sedetnation of the residence of

an individual must consider the mutual agreem&nt.

In accordance with Article 7 of the Agreement theharity to tax the profits is
vested to the Partner State. However, the provisilows in some circumstances for
the State different from the one with authoritytaa profits to do so. This scenario
might occur when the person undertakes businesthar States as well. However,
for such State to impose the income tax it mustenghat the person is having a
permanent establishment in that SBfen this case the tax on income has to be

attributed basing on the permanent establishA?ént.

203Agreement between the Governments of the Repubfi¢éenya, Uganda, Burundi, Rwanda and
the United Republic of Tanzania for the Avoidanééouble Taxation and the Prevention of Fiscal
Evasion with Respect to Taxes on Income, Artic(@)(b).

20%pid, Article 4 (2) (c).

209bid, Article 4 (2) (d).

209hid, Article 7 (1).

27pid, Article 7 (2).
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This principle under the Agreement is consonancth wle hitherto discussed
Convention principles which also requires for timeeprise to have the permanent
establishment for it to be levied tax. Howevehas been argued that this principle
of taxation is inconsistence in a number of waysthe taxation of electronic
transactions undertaken by the companies or ergesor

Double taxation has also been well addressed uhdeAgreement. This has been
done specifically under Article 3%which requires in case of taxation by two or
more State on the same base deduction to be mhdeefdre, provision establishes
deduction method as one of the method to elimidaigble taxation. In any case
deduction under this provision cannot go beyondcibraputed income tax prior to
the deduction being mad®,

Moreover, the Agreement in a bid to eliminate deubdxation it prohibits the
Partner States to increase the tax burden. Thidigmphat, the amount of tax
imposed in the State which a person is conductitrqde or business should be a
benchmark and whenever it happens he or she trad¢her States on the same
matter the tax burden should not be higher tharibr her Staté'°

3.3 Domestic Legal Framework for Taxation of Corpoations under Electronic

commercial transactions

At the domestic level, Tanzania has been striving the proper taxation of
electronic commercial transactions. The measurgs hecluded but not limited to
some legal reforms. It has to be born in mind thaation in any country must be
imbedded on the constitutional principle of theeraf law. Specifically, for the taxes
to be charged there must be a legislation madenéyNational assembly or any
legislative body. Also, the principles of taxatiotust be considered when taxes are
imposes in the country such as neutrality, fairneffectiveness, efficiency etc. It

needless to say that, the purposes over whichaa@stare imposed must as well be

208agreement between the Governments of the Repubfitgenya, Uganda, Burundi, Rwanda and
the United Republic of Tanzania for the Avoidané®ouble Taxation and the Prevention of Fiscal
Evasion with Respect to Taxes on Income, ArticleP4viso.
209 1vi

1bid.
29pid, Article 25(1).
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legitimate and one must be afforded to challengedt&isions in case aggrieved in
the competent adjudication bodies such as the €adirtaw or Tribunals specially
established™*

This being a case it is of paramount importanhat stage of the study to examine
the legal framework at the domestic level to soguton how the same has been
pertinent in the taxation of corporations under tb&ctronic commercial

transactions.
3.3.1 The Constitution of the United Republic of Tazania, 19772

Article 138 of the Constitution is said to be thexllbck of taxation in Tanzania. This
particular provision of the Constitution prohibitee imposition of tax by any other
body save for the Parliament. In explicit, the ps@n requires tax imposition to be
a monopoly of the parliament that shall enact thestantive and the procedural low
on taxation.

However, above Article of the Constitution is imd@m with the powers vested to
the House of Representative in case of ZanZiiafhis means that the House of
Representatives of Zanzibar is also having a mandagnact tax legislation that are

not falling under the union matté¥

Also, it is important to consider Article 4 (3) tife Constitution together with item
10 in the First Schedule to the Constitution. Thaeeisions when read together can
be construed to mean that the powers given to dngament under Article 138 of
the Constitution are having some restrictions. ©he¢he restrictions under these
provisions is that the parliament can only imp@sees on matters which fall under

union such as domestic taxes and customs taxes.

2% yoga F.D.A.M (2002), Taxation in the Advent of Decnatisation and Transition to Free Market
Economy in Tanzania and Concerns on the Rule of &a@/Human Rights, Law, Social Justice &
Global Development (An Electronic Law Journal).

Z12[CAP 2 RE 2002].

Y| bid.

214 pid.
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On the other hand, the general legislative powerssasted to the Parliament under
Article 64 (1) of the very Constitution. In specifiArticle 64 (1) of the Constitution
tries to avoid the doubt by making the laws enattgdthe Parliament but ought to
be in the legislative jurisdiction of the HouseR#presentatives of Zanzibar null and
void.

Despite the fact that the Constitution is not coshpnsive on the issues of taxation
its discussion is worthwhile. This is due to thetféhat in our legal system the
Constitution is the fundamental or mother law @& land and hence all other laws of
land must comply with the same. In addition, thex€iution under Article 138 has

substantively provided for the governing princifue taxation.
3.3.2 The Income Tax Act [CAP 332 RE 2008}

The Income Tax Aét® to be referred herein as an Act is the fundamelatal
concerning taxes imposed on income in TanzaniaeStorporate taxation base on
the income tax it is relevant to analyse the Incarag Act'’ in order to examine
how it addresses the taxation of corporations urtter electronic commercial
transactions.

At the onset, the term ‘corporation’ is defined andSection 3 the A& The
provision gives a wider concept of the term corfiora by including both
incorporated and unincorporated business assaasatiblowever, the provision
excludes partnership as one of the corporatiordoge look at this provision shows
how the concept of corporation differs from the coencial law field and the tax
law field.

The Act™ under Section 3 gives a concept of business inperspective. The
definition of business as given under this provisis very wide and covers

profession, trade, manufacturing and vocation.slwell recognised business in

21%Revised Edition 2008.
219 hid.

21"Revised Edition 2008.
2 hig.

219
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present context and the future context. Howeveg, glovision has excluded any

employment to form part of business.

Section 4 of the Aé° imposes income tax liability to persons. Firstden the
provision any person who is having a total incormdiable to pay income tax.
However, the total income as per this provisiogakulated basing on the year of

income??!

Second, an income tax is as well imposed to anysoperwith permanent
establishment within Tanzania. This means that évarperson is not a Tanzanian
but he or she has established himself or herselfanzania the liability to pay
income tax is imposed to him or her on the repediancome. Likewise, repatriated
income as per this provision is calculated basim¢he year of incom&?

Last but not least, an income tax is imposed to @ergon with final withholding
payment?® This means that a person qualifies to pay incaameunder the AGt’f
he or she receives withholding payment. Howevaeg, fthal withholding payment

must be made within the year of incofi2.

Notably, for the purpose of calculating a totalane of a person in the respective
year of income consideration must be given toredbme derived by such as person
from his business, investment and employni€hidowever, the A&’ allows some
deductions from the total income. In case of bussriacome consideration is made
to any gain or profit resulting from such busin&sdowever, the Act requires as
well some inclusions being made to the income fromsiness. The inclusions
k,230

include: fees resulting from services offered tlg/;lnleersor‘?,29 stoc any gain from

the disposition of the asset or liabilities relgtio business efé:

22Revised Edition 2008.
22Revised Edition 2008, Section 4(1) (a).
222 Revised Edition 2008, Section 4(1) (b).
223hid, Section 4(1) (c).
224 Revised Edition 2008.
229 bid.
226 Revised Edition 2008.
22hid, section 61.
228hid, section 8(1).
229pid, Section 8 (2) (a).
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The Act under Section 66 (£}* sets the criteria for an individual to become a
resident in Tanzania. The criteria set under tlo@ipion are: first, permanent home,
second, presence in Tanzania and third, employimgihe Government in case a
person is working abroad such as Ambassadors amduzs. The residence of
partnership under the Act depends on the residehdbe partners. It should be
remembered that the Income Tax Act does not resegr Partnership as
corporation and therefore in lacks legal persopdtit being not being a corporate
body. Therefore, in case one or more of the pastigea resident of Tanzania in the
respective year of income, such Partnership staltdnsidered to be a resident

Partnership in Tanzania as per the &ct.

On the other hand, the basis of residence for thetTs quite different from that of
Partnership. This difference might be justifiedthg fact that the Income Tax Act
has recognised Trust in its definition of corparatiTherefore, a Trust is said to be a
resident at the moment it is established in TamZahi

In addition to the above criteria, a Trust can dsorecognised to be a resident in
case one or more of its trustees is a residenaitzdnia-> Moreover, the Trust can
as well qualify to be a resident for the purpos@éobme taxation in case one of the
decision makers is a resident of Tanz&hialrhe residence of corporation for the
purpose of taxation is governed by Section 66 (B)the Act?®*’ In case of
corporation the first criteria if formation or ingmration under Tanzanian laws.
According to the mentioned provision the concermamthis criterion is under
which law was the corporation formed for it to be@oa resident. Therefore, in case
the corporation was formed or incorporates usirgléws of Tanzania, it is said to

be a resident in Tanzania for the purpose of inctamation?®

230 pevised Edition 2008, Section 8 (2) (b).
ZYhid, Section 8 (2) (c).

232 Revised Edition 2008.

233bid, Section 66 (2).

234 Revised Edition 2008, Section 66 (3) (a).
I pid, Section 66 (3) (b).

236 Revised Edition 2008, Section 66 (3) (c).
2$pid.

238 Revised Edition 2008, Section 66 (4) (a).
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Another criterion that governs the residence ofcigoration under the Income Tax
Act is control and managemérit. This criteria disregard whether the corporation is
formed or incorporated under Tanzanian laws. Titergyn focuses on the handling
of the business of the corporations. It pays atianbn where the activities of the
corporation are managed and controlled. This méarsase the activities of the
corporation are undertaken in Tanzania such cotiporgualify to be a resident for

the purpose of income taxatiff.
3.3.3 The Electronic Transactions Act, 2015

The Electronic Transactions A&tis the most pertinent and the current law in as fa
as electronic transactionater alia being electronic commercial transactions is
concerned in Tanzania. The law was enacted amdmgr ohings to ensure that
electronic transactions made in Tanzania are givenlegal acknowledgmefit

It should be remembered that, it is just some feary back whereby one could not
tender electronic evidence in the Court for adrbifisi. It is therefore health to
comment that The Electronic Transactions Act cameure some mischiefs that
existed with regard to electronic transactions. TEve also act as the catalyst to the
electronic commercial transactions in Tanzania. Tdil®wing are the provisions
within the law that are relevant to the problememithis research;-

At the onset, electronic transactions under the Bate been construed as the
transactions whether commercial or non-commerchitiware made electronically.
?43Under this definition it is crystal clear that #le commercial transactions made
under the electronic commercial transactions ang necognised and protected

under the Electronic Transactions Act.

Z%Revised Edition 2008, Section 66 (4) (b).
29pid, Section 66 (4) (b).

24Iact No. 6 of 2015.

242Act No. 6 of 2015, Long title.

24%0p. Cit. Section 3.
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The recognition of the electronic transactions edmclear under Section 4 of the
very Act* to the effect that electronic transactions musgiven equal weight by
the law as the traditional or conventional tranisast The Act under section 5{1)
requires the substitution being made from the maat form to writing in case there

is a legal requirement for writing.

Moreover, section 9 of the A& emphasises on the electronic record keeping as it
allows any information or document being kept etautally if there is such as
legal obligation. However, for the same provisiorhave effect some conditions set
out under Section 9 (1) (c) of the Attmust be met.

The Act*® also makes the recognition of electronic (e) gonent under Section
13. The provision allows the government institusioto handle information or
documents electronicalf’ The Act further emphasize that the technical sayu
requirements such as writing or signature requirégmehall not be the bar for the
application of electronic format® The Act also allows service of the documents

electronically under section 14(%):

Remarkably, section 18 of the Act deals with them@gibility of electronic
evidence. It should be noted that admissibilityetd#ctronic evidence in Tanzania
jurisdiction has been legal debate over a longogedf time. Consequently, the
Act®™? came deliberately to cuister alia, the mischiefs that were caused by courts
failure to admit electronic evidence. Therefore pas the Act evidence can longer
being inadmissible only on the ground that it isegemted electronicalfy?
Nevertheless, the ATf set the criteria to be considered before the cadmits

evidence presented electronically. The Act empkasis reliability, integrity and

2440p. Cit. Section 3.

245Act No. 6 of 2015.

249bid.

24bid.

248hid

24°Act No. 6 of 2015, Section 13 (1).
B9pid,Section 13 (2).

Iact No. 6 of 2015.

252Act No. 6 of 2015.

23bid, Section 18 (1).

2%Act No. 6 of 2015, Section 18 (2).
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originality of the data. Therefore, for the eledimevidence to be admissible the
court has to consider whether the same can bedral®n, whether the same is
having enough integrity and whether it is the arajidocument or information in
order to get rid with the evidential rule againsatsay*>>

On its pinnacle, the AEP has managed to make the recognition of electronic
contracts. It is therefore without a doubt under Actf°that parties to the contract
are given an avenue for the formation of contractlectronic fornf®This means
that an electronically made contract is havingghme validity and enforceability as
the written or oral contracfs®

The Act® has gone an extra mile in a bid to protect elaitraransactions
consumers. This is due to the fact that the samseirhposed an obligation to the
electronic transactions merchants or suppliersvéol ahe necessary information to

their buyers or consumers in relation to what theyselling or supplying onlirfé*
3.3.4 The Tax Administration Act, 2015

One of the important legislation relevant to thpidounder this study is the Tax
Administration Act®? It is aimed at easing tax administration by coidsting the
tax laws which were governing tax administrati®hOne of the peculiar features of
the Act is that, it applies both in Tanzania Mamland Zanziba?®*

At the outset, Section 3 of the AGt defines the term tax for the purpose of
administration as tax, charges, fees, tolls, raledges, duties, penalty and any
interest imposed under the tax law. This definitieary inclusive as it cut across

various aspects of taxation. The same section eefivithholding tax as income tax

255Act No. 6 of 2015, Section 18 (2) (a-d).
9bid.

27act No. 6 of 2015, Section 21(1).
Y bid.

25°Act No. 6 of 2015, Section 21(2).
269hid,Section 28(1).

28l pid,Section 28(1) (a-f).

2621 Act No. 10 of 2015].

283hid, Long Title.

264 Act No. 10 of 2015], Section 2.
259 bid.
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which is required to be withheld by a withholdingeat from a payment under the
Income Tax Act®®

Section 15 of the Act recognises Tanzania Revenu¢hckity as the organ
responsible for the administration of tax laws anZani&®’ The Act indicates the
Commissioner General as the overall administratdiao laws, however, with the
possibilities of delegation as per sectior’¥6.

Section 21 of the Act requires all the informatiobtained in the course of
employment by tax administrators to be handled wihfidentiality. However, the
law provides for the flexibility for disclosure wieethe circumstances so allG.
Section 22 of the Act requires every taxpayer tguae the Taxpayer Identification
Number (TIN). The law requires TIN to be applied ¥athin fifteen days from the
commencement of business by an individual or aityefif

Section 26 of the Act, requires the taxpayer toflmmished with information
regarding his or her position in accordance to ghevision of the respective tax
laws. The taxpayer is also vested with the righefresentation in tax matters under
section 27 of the A&

Section 34 of the Act is one of the important psais as it allows the
Commissioner General to establish an electronicush@nt system. This system
allows the furnishing and filing of the documentscgronically. This provision is
expected to reduce congestion in the TRA officeoms can submit the relevant
documents while at the office or home. Also, it edrleast reduce the challenges
considering the growth of electronic commercialngactions in which physical
documents are fading out.

The law under section 35 place the duty on theagepto maintain the tax records
either in physical or electronic forfi® The records are required to be kept in
accordance with the general accepted principlesacifounting or as per the

requirement of the respective tax law.

266 TAct No. 10 of 2015], Section 3.
267 i
Ibid.
268 [Act No. 10 of 2015].
2891 Act No. 10 of 2015], section 21 (2).
2%bid, Section 22 (1).
2Ybid.
22| Act No. 10 of 2015].
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Moreover, section 36 of the A& emphasises on the use of electronic fiscal device.
The law is clear that a person who renders anyiceemr sell goods shall issue
electronic fiscal receipt using the electronic disdevice. This applies also to a
person who receives payment in respect of the gsoldsor service renderéd'
Section 37 (2) of the AEP requires for the entities to file tax returns. Te&rn to

be filed shall be complete and accurate as perreqairement of the law. The
manger and the public accountant who is a pranétichall make a declaration to
show that the return filed is complete and accurmeddition, the Commissioner
General is vested with power to investigate andtaagpayers under section 45 (1)
of the Act?’®

The taxpayer is allowed under section 46(1) ofAbeto make self-assessment. This
is done through filing of return. However, in casperson fails to fail return for self-
assessment, the Commissioner General is allowethdyaw to make jeopardy
assessment in accordance with section 47 of the?’AcMoreover, the
Commissioner General is vested with the power tkaradjusted assessment under

section 48 of the Act in order to ensure that threext amount of tax is asses$&d.
3.3.5 The Tanzania Revenue Authority Act [CAP 399 R 2006]

At this stage, it is paramount important to consitie institution governing taxation
in Tanzania and its legal framework. The TanzaréaeRue Authority A&° to be
referred herein as the Act was enacted with mdtvestablish Tanzania Revenue
Authority (TRA).

TRA is the chief body in Tanzania that is vestethwhe power to administer tax.
Under its mandate it can cause the assessmengctmti and accounting to the

central government on the revenue colleéf8d.is under the AZ* whereby the

2"¥Act No. 10 of 2015].
2"Y1bid. Section 36 (1).

275 [Act No. 10 of 2015].
29bid.

277 Act No. 10 of 2015].
2¥pid, Section 48 (1).

29 [CAP 399 RE 2008].
28%hid,Long Title of the Act.
ZICAP 399 RE 2006].
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institutional framework on taxation in Tanzaniagi@munded. The following are the
provisions within the Act which are pertinent tésthesearch;-

Section 4(1) of the Act establishes TRA its Deparits as well as the Governing
Board. The functions of TRA are stipulated undestise 5 (1)?*2 which as have
been early indicated are: assessing, collecting amwdunting for the revenue. In
addition, TRA also plays an advisory role as italso mandated to advise the
Minister of Finance and other government officials matters that are affecting

fiscal policies?®

TRA is also vested with some powers under the Abickv are enshrined under
section 5 (2f%* One of the powers vested in TRA under the prowisioto initiate
legislative reforms on tax laws. This requires TRA conduct different studies
relating to revenue legislations and come up withldetter way to improve the legal
framework®®® In addition, to this TRA also conduct revenue éagting for a
particular financial year and has to set the tafethe collection of revenu&®

In its organisation structure apex there is a Boandth is established under section
10 (1)?®" The Board comprises of both the appointed memasreell as thex-
officio members. The Board is the driving engine of the TadW it is the one that
come up with the strategic plans and it is the alewvverseer of the activities
conducted by the TRA?®

Also, as the matter of institutional arrangemembwehe Board there Commissioner
General of the Authority. The Commissioner Geneslan appointee of the
President, however, upon him consulting the Mimistencerned with issues of

finance?® The commissioner general oversees the day to dsipéss of the TRA.

ZJCAP 399 RE 2006].

283hid, Paragraphs (a-e).

289 bid.

285 ICAP 399 RE 2006]

288 hid, Paragraphs (a-g)

287 [CAP 399 RE 2006]

288 [CAP 399 RE 2006], Section 10 (2).
289pid, Section 16 (1).
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However, in performing his functions the CommissiorGeneral has to give

consideration to the general and specific direstigiwen to him by the Board®

The Commissioner General is also assisted by thmutpeCommissioner General.

The Deputy Commissioner General is as well a pessidl appointee subject to the
recommendation of the Minister responsible for fice?®* General speaking the

Deputy Commissioner General assist the CommissiGaseral in undertaking the

day to day business of the TRX Therefore, Deputy Commissioner Generally
works under the instructions of the Commissionenésal as well as the Governing

Board?®®

3.4 Conclusion

This chapter has discussed the legal frameworkimglao the problem undertaken
by the study. It has been depicted that the legak® for the taxation of entities
companies inclusive are residence and permaneablissiment. However, an
analysis from some of the legal frameworks haveosa&d that there are still
challenges mounting when it comes on the taxatioth® corporations under the
electronic commercial transactions. However, thiscussion will have much

consideration in subsequent chapter that consiitelisigs and data analysis.

290 ICAP 399 RE 2006], Section 16 (2).
29hid, Section 17 (1).
292 [CAP 399 RE 2006], Section 17 (1) (a).
293 pid, Section 17 (1) (b) and (c).
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CHAPTER FOUR

DATA PRESENTATION, ANALYSIS AND DISCUSSION OF RESEARCH
FINDINGS

4.1 Introduction

The chapter presents the research findings and atetlysis. It is a very crucial

chapter of the study as it responds to questiosegby this research in the general
introduction. Furthermore, this chapter is the lisntest of the objectives of the
study as it reveals on whether the same have betrormot and the magnitude

thereof.
4.2 Research Findings

The findings of this study revolve on the populatiselected during the field
research as well as the secondary data collectetibvary research both physical
and virtual. The population involved five (5) greaupf respondent who were
entrepreneurs, corporate legal practitioners, anadens, company directors and
TRA Officials.

In the collection of pertinent data from the afoesrioned population the study
engaged interview and questionnaires which werlggto the respondents. In
adding value to the findings secondary data hawenhésed to supplement the
primary data. Therefore, secondary data were deliiegia library research (physical
and virtual) in which various information concemirthe problem have been

obtained to supplement the primary data.

It is worthwhile to note that the findings of thesudy are presented thematically
basing on the questions raised in the generaldagion. In addition to this, the
analysis of data is done qualitatively whereby é@pith explanations are offered in
support of the research findings. The rationaleirlzblthe use of qualitative data

analysis method is the nature of the study itseit aid not involve quantifications.
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The following findings have been revealed by thisdg in as far as the problem

under the study is concerned:

4.2.1 Legal Requirements for Taxation vis-a-vis Etgronic Commercial

Transactions by Corporations in Tanzania

On the question as to whether the activities ua#tert by the companies via the
electronic transactions satisfy legal requiremdatsbeing taxed in Tanzania, this
study has found out in affirmative that the samisBathe legal requirement for
being taxed. Most of the respondents to whom thigern was issued were positive
on the activities undertaken by the companies W@ électronic transactions
satisfying the legal requirements for being taxédhong the respondents who
responded to such question 21 of them which is @b0&o of the respondents
strongly agree while 10 respondents which is eqoé8.6% agree on the same.
However, 4 respondents which amount to 11.4% oftoted respondents were not
sure as to whether the electronic transactions rteiden by the companies satisfy
the legal requirements for taxation or not. Thamfathe study on this issue
concludes that the activities undertaken by the pzories via the electronic
transactions satisfy legal requirements for bearged in Tanzania as most of the
respondents about 88.6% subscribed to the same.

One of the major reasons that were given by mosthef respondents in their
subscription was that, the activities undertaken thg companies under the
electronic commercial transactions are income geimgr and thus must be taxed.
Taking a close look to section 4 (1) of the Incofiae Acf® it is observed that tax
on income is imposed on any person (the companiasive) who hasnter alia

the total income in respective year of income. €fare, reasonably it can include
income generated by the companies via the electrominmercial transactions as

they meet the criteria for being charged tax. ldligah, Section 8 of the same

294ICAP 332 RE 2008].
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Act®®makes it clear on what is the income from the tesinas well as the
inclusions and exclusions on the same.

To be precise, Income Tax Att under Section 8 (1) signifies the income derived
from business to include gains or profits whichéna@sulted from the undertaking
of such business in the respective year of incorhé implies that, the electronic
transactions conducted by the companies under tleetr@anic commercial
transactions can lead into gains and/or profith&écompanies and hence charging
them tax is proper under the tax laws auspices.

Moreover, Section 8 (2) of the A&t contains comprehensive list of the inclusions
to the business incometer alia being services fees and incomings for tradingkstoc
It is crystal clear that most of the companies rave trading over the internet (e-

commerce) and charging some service fees for the@their services online.

4.2.2 Legal Challenges facing Taxation of ElectroniCommercial Transactions
by Corporations in Tanzania

On the question as to what are the legal challefgeag taxation of electronic
transactions made by the Companies in Tanzangsthdy has revealed that there
are number of legal challenges facing taxationl@fteonic transactions made by the
Companies. The majority of the respondents revetilati there are a lot of legal
challenges associated with the taxation of eleatramansactions made by
Companies in Tanzania. In specific, 25 respondehish amount to 71.4% agreed
that there were legal challenges on the taxatioal@étronic transactions made by
the Companies in Tanzania. On the other hand Jbnelents amounting to 28.6%
strongly agreed on the prevalence of legal chadlenm taxation of electronic
transactions made by the Companies.

Therefore, the exposition given by the most of iéspondents above convince the
study to conclude that taxation of electronic teanti®ns made by the Companies in

Tanzania faces a number of legal challenges. Howefie following were the

29CAP 332 RE 2008].
29 |bid
2Npjid, [Paragraphs a& b].
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specific revealed legal challenges on the taxatfoglectronic transactions made by

the Companies:

4.2.2.1 Jurisdictional Challenges vis-a-vis the Tation of Electronic

Commercial Transactions by Corporations in Tanzania

Notably, jurisdiction is of paramount important wahininking of imposing tax to the
subjects. However, this study has observed thatfitee legal challenge in the
taxation of electronic transactions made by the games in Tanzania base on the
jurisdiction to tax.

The reasonable question at this juncture is wherthe nexus between a company
that is undertaking electronic commercial transmgi and the tax jurisdiction
(Tanzania)? The possible response for this canhbeState in which the seller
(company) originates, second it can be the Stata fwhich buyers (consumers) of
the electronic commercial transactions originaterdt it can be the state of
residence of the Seller, Consumer or ISP. Theskealging responses show how the
determination of jurisdiction can be industriouscase of the electronic transactions
made by the Companies.

It has to be born in mind that, under the elecotooommercial transactions,
transactions are made in cyberspace. This impies there is no physical existence
that can be easily used to connect the enterprife avcertain jurisdiction. The
debate was raised in the previous chapter in whiatumber of questions were
raised on how to establish the jurisdiction in ftiela to the website used in
undertaking electronic commercial transactions.

It has been observed under this research that iétlea place in which a server is
located could be applicable in determining the sgigtion with regard to the
website, the practice has shown that most of theicp@nts in electronic
commercial transactions are not the owners of drgess and their websites are
hosted in the ISP servers. Also, the new emerdimgdcserver makes it even more
difficult to trace the jurisdiction of the websiés there is not physical presence of

Server.
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4.2.2.2 Challenges on the Corporation Residence lgasn Taxation of Electronic

Commercial Transactions by Corporations in Tanzania

Taxing of income rely much on residence or persgmasdiction. However, this
study has revealed that determination of the reseleof the company under the
electronic commercial transactions for the purpokéaxation stand as one of the
legal challenges. Tanzania is one of the counthiasconsider residence as the base
for income taxation. This means that once residen@stablished a person can be
charged income tax regardless as to whether heher lms the permanent
establishment or not. Therefore, it is very vital eéstablish the residence of

companies in as far as the electronic transactiomsoncernetf®

The study observed the main challenge to be thermetation of the residence of
the company under electronic commercial transastionthe purpose of taxation. It
clear that some corporations under the electromennoercial transactions
environment do not have the physical existence Hunge which poses challenges

in determining their actual residence for taxafomposes.

Another challenge is that, the term ‘residence’sdoet have an exhaustive meaning
under the income tax law, however, one should re¢bat Section 66 (4) of the
Income Tax Act’® which deliberates on the corporation residenceHempurpose of
taxation to the effect that:

“A corporation is Resident Corporation for a yeaf income if: It is
incorporated or formed under the laws of the UniRepublic, or at
any time during the year of income, the manageredtcontrol of the
affairs of corporation are exercised in the United
Republic. [Emphasis Added]

In Kerguelen Sealing and Whaling Co. Ltd. vs. €Rhe Court was of the view
that residence is applicable in establishing takility basically due to the benefits

accrued by someone with the residence status fnengavernment. A clear look on

298 Mesenbourg T.L (2001), Measuring Electronic BusimeDefinition, Underlying Concepts and
Measurement Plans, U.S. Bureau of the CensusaBdjtUnited States of America, pp. 5-7

299 CAP 332 RE 2008

300(1939) AD 487, 10 SATC: 363
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this view might associate it with the benefit theon tax distribution discussed in
the second chapter of this reseaith.

On the other hand, it should not go without mentignthat the Company being
superficial does not also have tangible existefites means that a company does
not exist because of it has an office. Therefdris, very possible for the company to
operate its activities without a formal physicalficd under the electronic

commercial transactions and hence posing anotfzdieciye.

However, for the tax systems to work, corporationsst be made to reside
somewhere, but the whole concept of corporate eesi is also artificial. The

application of the concept of residence to comparige taxation purposes has
created a series of problems. First and forembkgd been noted under the Income

Tax Act®that, there is no statutory definition of the fdEsce” of corporation.

Notably, what the Income Tax A€t has postulated in the hitherto discussed
provision are the tests to be applicable in themeihation of the residence of the
companies. The given tests under the*®care mainly based into objective and
subjective categories. The objective test is simidydetermine a company’s
residence based on its place of incorporation ©orlégal seat” i.e. generally its
registered office. The weakness of this test isittmcompany does not want to be a
resident of Tanzania, it could incorporate outsidé Tanzania territory,

notwithstanding that its real physical and econgpnesence is in Tanzania.

30lsypra

302 cAP 332 RE 2008
303 pid.

304 CAP 332 RE 2008
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The objective test was discussed in the casé\fatan Barrick Gold Plc. vs.
Commissioner Generdf whereby the court had the following view:
“Applying the purposive method of interpretatiorhish we have just
endorsed, we think it is quite in order that theravdformed” in
section 66 (4) of the Income Tax Act, 2004 candmstcued to include
the registration of company under the Act. That msethe issuance of
the Certificate of Compliance under section 45&thefCompanies Act,
would also be included. The date of that registnatis the date of the
certificate (or re-incorporation, for that matteQf the company in

Tanzania, it is correct to conclude that that région amounted to
the company’s formation in Tanzania as a foreigmpany”

This observation by the Tribunal is the manifestatiof the challenge on the
applicability of the place of incorporation tespesially when considering electronic
commercial transactions environment in which a canypcan be incorporated in the

foreign jurisdiction but undertaking its activitissthe cyberspace across Tanzania.

On the other hand, the subjective test invoked staldish the residence of
corporation bases on the management and contrdieofcorporation’s activities.
This principle was first upheld in relation to coamy in the leading and landmark
caseof De Beer Consolidated Gold Mines Limited vs. HS%ehereby Lord
Loreburn L.C with whom the other Lords of Appeatsicurred having referred to
the test of whether a company is resident in thenttg or not, had view that the
matter is a pure question of fact, or can be deternaccordingly principles of
statutory interpretation. However, his Lordship edidhat due consideration must be
given when determining the residence of the commemthe course of business and

trade.

4.2.2.3 Challenges on the Source Rule on Taxatiofi Blectronic Commercial

Transactions by Corporations in Tanzania

Another legal challenge that was observed by tbdysts the applicability of the

source rule on the taxation of income derived fremmommerce undertaken by

30%|n the Tax Revenue Appeals Tribunal [Tax Appeal Nbof 2015] (Unreported)
39°1906 AC 445.
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corporations. Notably, the Income Tax Z&tunder section 67 (1) set the legal
principle that income with the source from Unite@pRblic of Tanzania being

charged tax.

Remarkably, it can without hast be commented tloatrce rule cannot squarely
apply in electronic transactions made by the CongsanThis can simply be
associated with the fact that the rule solely miyterritoriality. On the other hand,
electronic commercial transactions mode of opemat&veals that the same is not

territorial in nature as transactions are undertakeyberspacé®

Therefore, the way a source rule is designed caaocbmmodate the electronic
commercial transactions operation. This being #eegustifications and concepts of
source rules are under critique under electronigraercial transactions. This recalls
for adopting another rules apart from the sourdesrthat can be more pertinent to

the taxation of electronic transactions made byctmapanies.

4.2.2.4 Challenges relating to Permanent Establishent Criteria on Taxation of

Electronic Commercial Transactions by Corporationsin Tanzania

Another legal challenge that have revealed by thelysis on applicability of
permanent establishment rule of taxing income fed@ctronic transactions made by
the companies. It has been revealed under thigy shat the mode of operation
under the electronic commercial transactions dot¢secessarily need the company

to have a permanent establishment.

Consequently, by the use of internet a companyowitlany physical office can
operate under electronic commercial transactiohss Situation raises the question
as to whether under such arrangement can a compamy a permanent
establishment. Accordingly, the response is negais among the legal criteria for
the company to have a permanent establishmeng iixiid place of business which

under the electronic commercial transactions iswegessarily the case.

397CAP 332 RE 2008.

308 Sweet, J. (1998) Formulating International Tax kaw The Age of Electronic Commerce: The
Possible Ascendancy of Residence —Based Taxatidmiira of Eroding Traditional Income Tax
Principles, 146 U.PA.L. REV 1949. 1960-72.
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4.2.2.5 Challenges relating to Income Characteris@in Rule on Taxation

Electronic Commercial Transactions by Corporationsin Tanzania

Also, income characterization rule has been obseagan obstacle in taxation of
electronic transactions undertaken by corporatitinis. crystal clear that the nature
of transactions undertaken under the electronic neeroial transactions differs

grossly with the ones undertaken under the tradititransactions.

One of the notable differences between the traditigransactions and electronic
transactions is their scope. The traditional tratisas are having narrow scope and
hence can easily being categorized for the purpbsaxation as per the income tax
law. However, the case is not the same on electriwansactions which involves a
number of processes hence making it difficult tarelsterize the transaction for the

purpose of taxation.

For instance, someone in Kenya using an internetark can get connected to a
computer in Tanzania and download an audio in denation of the fee. In this
instance it is difficult to characterize the incofioe the purpose of taxation as the
same downloaded audio music can have various fmstidepending on the

copyright by the proprietor.

4.2.3 Practical Challengesvis-a-vis the Taxation of Electronic Commercial

Transactions by Corporations in Tanzania

Upon seeing the legal challenges facing the tamatiothe electronic commercial
transactions by the corporations in Tanzaniarbiw the high time to have a look on
the practical challenges facing the same. On tlestqn as to what are the practical
challenges vis-a-vis the taxation of electronic omercial transactions in Tanzania,
this study discovered some practical challengesndadaxation of electronic
transactions made by the Companies.

The large number of the respondents was of the svithat there is existence of
practical challenges in as far as the taxationl@fteonic transactions made by the
Companies in Tanzania. To be precise, 30 resposdemth is equivalent to 86%

strongly agreed that there were practical challenge the taxation of electronic
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transactions made by the Companies in Tanzanigh®wother hand, 5 respondents
amounting to 14% were not sure on the prevalencerattical challenges in
taxation of electronic transactions made by the ames.

Consequently, confined on the above views of thgonta respondents this study
has reasonably concludes that taxation of eleardransactions made by the
Companies in Tanzania faces some legal challemgesgecific, the following were
the specific revealed practical challenges on #xation of electronic transactions

made by the Companies:
4.2.3.1 Poor Enforcement Mechanism

This study has revealed poor enforcement mechanasnsne of the practical
challenges facing taxation of electronic commertiahsactions conducted by the
corporations in Tanzania. This following are soméhe challenges that have been
linked with poor enforcement mechanism of taxatbelectronic transactions made
by corporations. The challenges facing the enfosrgnof taxation of electronic
commercial transactions are confined by its featuss it was discussed in the
second chapter of this research one of the featafeslectronic commercial
transactions is global reach. This means thatreleict commercial transactions are
available in the cyberspace and accessible anyortbei globe connected to the
internet. It is therefore challenging for the tahranistrators to establish liability for

taxation for the participants in the electronic ooencial transactions.

In addition, since the electronic commercial tratisas apply the universal
standards unlike the traditional commerce it algses the challenge. For instance,
under electronic commercial transactions it isdbegice address that can be traced
but the identity of person operating the same remacertain. Therefore, this makes
it difficult for the tax administrators to identifghe participants in electronic
commercial transactions. Hence, it cannot be plessdtax a person whom you

cannot identify.
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4.2.3.2 Shortage of Competent Tax Administration Siff

Another challenge revealed by the study on the tjgacaspect of taxation of
electronic commercial transactions by corporatisnsadequate competence of the
tax administration staff. Considering the compleatune of the electronic
transactions made by the companies it is obvioas liigh skilled and competent
staff are needed in order to properly tax the same.

Conversely, it has been discovered under the stidy most of the tax
administration staff have little or no knowledge tme taxation of electronic
commercial transactions in Tanzania. This meang, thath the little or no
knowledge on the electronic commercial transacttaration it is not easy for them
to properly tax the transactions made by the campmis under the electronic

commercial transactions.
4.3 Conclusion

The findings under this chapter have given the pigture in as far as the taxation of
electronic transactions made by the companiesnseroed. This study has raised
some concerns which, if taken into consideratiorth®y policy makers, legislators
and the law enforcers can lead into improvement thedpositive changes to the
currentstatus quo However, the recommendations will be made inghiesequent

chapter in expectation for theme being worked ugpmoordingly.
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CHAPTER FIVE
SUMMARY, CONCLUSION AND RECOMMENDATIONS

5.1 Introduction

This is the last though not least chapter of theeaech depicting the summary,
conclusion and recommendations given by the stliis chapter is very important
as it explains the entire study in a nutshell aadmm the way for the future study to
be undertaken. The following is the summary, cosiolu as well as the

recommendations offered by the study:
5.2 Summary of the Study

Title over which the research was undertaken wagdl and Practical Challenges
facing Corporate Taxation in Relation to Electro@ommercial Transactions in
Tanzania: A Case Study of Dar-es-Salaam”. Thisysgaherally aimed at making a
critical analysis on effectiveness of law and pcacon the taxation of electronic
commercial transactions undertaken by the corpmratin Tanzania. The study
specifically intended to explore the activities artdken by the companies via the
electronic transactions in the light of tax laws Tanzania, examine the legal
framework on taxation of electronic commercial sactions in Tanzania and last
but not least to examine the practice vis-a-vistth@tion of electronic commercial

transactions in Tanzania.

The study was guided by three research questiomshwiere as follows: whether
the activities undertaken by the companies viadlgetronic transactions satisfy
legal requirements for being taxed in Tanzania? Mahathe legal challenges facing
taxation of electronic transactions made by the ganmes in Tanzania? And, what
are the practical challengegis-a-vis the taxation of electronic commercial

transactions in Tanzania?
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The study examined the above questions using \&tamls in the collection of data.
On the collection of primary data the study emptbyeostly questionnaires and
interviews the rationale being their utility andethature of the respondent. On the
other hand, the study on the aspect of secondaey efaployed library research
whereby materials from physical and virtual sourdes/e been consulted to

supplement the obtained data in the field.

Upon employing the above tools of data collectioa $tudy observed a number of
issues with regard to the guiding research questiothe following effect: First, the
activities undertaken by the companies via theteda transactions satisfy legal
requirements for being taxed in Tanzania.

Second, there are number of legal challenges fad¢m@tion of electronic
transactions made by the Companies in Tanzania.chih#enges include but not
limited to jurisdictional challenges, determinatiohcorporation residence under e-
commerce, challenges on the source rule on taxatioommerce by corporations,
challenges on permanent establishment criteriaxation of electronic transactions
and challenges on income characterisation undetretéc transaction made by the

corporations.

Last though not least is the existence of sometipedcchallengesvis-a-vis the
taxation of electronic commercial transactions anZania. The practical challenges
revealed were poor enforcement mechanism and sf@ortd competent Tax
Administration Staff. It is from this backgroundatithe conclusion of the study is

subsequently given.
5.3 Conclusion

The modern tax laws seems to have been designéugdine industrial age and
hence confined on the transactions occurring inptingsical jurisdictional borders.
However, with the internet age timeodus operandhas enormously changed as a
number of transactions are made in the cyberspébetve aid of internet.
Consequently, the advent of this new era has ciggled the classical tax laws

principles as well as theories. In return, theddrinistrations have been struggling
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in a bid to find a proper way of taxing electrotiansactions madaeter alia by the
companies.

This study having ventured in the same quest de®mlva humber of gray areas in
the taxation of corporations under the electromimmercial transactions. Supported
by the findings observed under this study it is pelied to conclude that still the
taxation of electronic commercial transactions $aahallenges that needs the
intervention not only of the tax administrationst bbe entire community of the

stakeholders.
5.4 Recommendations

Basing on findings in previous chapter the reseacame up with some
recommendations. The recommendations given here eapected to be of
paramount importance to the community of stakehsldence taken into

consideration. The following are the recommendatioffiered by the study:
5.4.1 Changes in the Tax Legislation

This study recommends that tax legislation sho@dlanged to accommodate the
special requirements of proper imposition of tax ekectronic transactions
undertaken by the corporations. For instance, thlesrgoverning taxation of
traditional commerce such as residence, permarstablesshment etc. needs to be
revised with view of finding the better way in whithey can be made applicable to

electronic transactions.
5.4.2 Capacity Building for the Tax Administration Staff

The study also recommends for the capacity builflinghe tax administration staff
on how electronic transactions made by the cormstcan be charged tax. For
instance, Staff can be equipped with skills reqliire order to effectively tax the

electronic transactions made by the companies.
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5.4.3 Changing of Enforcement Mechanisms by the Takdministration

It has been discovered under this study that pofareement mechanism is among
practical challenges encumbering taxation of etentr transactions made by the
corporation in Tanzania. Therefore, this being ¢hee this study recommends for
the changes of enforcement mechanisms by the tawinadration as the
enforcement for the payment of tax by participamselectronic commercial

transactions is not a simple task and one hasderastand such environment first.
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APPENDICES
QUESTIONNAIRE
PART A: Introduction

Dear respondent,

This questionnaire has been developed to facilitateesearch onA Critical
Analysis on Corporate Taxation under Electronic commercial transactions in
Tanzania: Case Study of Dar-es-salaam’in the partial fulfilment of the
requirements for the award of Master of Laws (LL®&)mmercial Law of Mzumbe
University. It intends to obtain your opinion orx&ion of corporations under the
electronic commercial transactions atmosphere inzaaia. Be informed that the
information obtained is exclusive for the purposesthis research and will be

treated with utmost confidentiality.
Thank you in advance for your co-operation and afale time.
PART B: Personal Information
Please put a tick/j for the selected answer
1. Sex:
Male [ ] Female [ ]
2. Job Category:
Tax Practitioner [ ] Tax Officer [ ] Advocate | Academician | ]
Legal Officer [ ] Others. (SPECIfy)......ccoviiiiiiii e e,
3. Age:
Below 20 years [ ]20-30 years [ ] 31-40 ydar41-50 years [ ]

51 years and above [ ]
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4. Level of Education:

Primary [ ] Secondary [ ] Advanced Secondary Diploma [ ] Degree [ ] Post-
graduate [ ]

PART C: Please put a tick/] for the selected answer whereas:

1 2 3 4 5
Strongly Agree Agree Strongly Disagree Disagree or'dknow
SIN QUESTION 1|1 2| 3| 4 5
1. Do the activities undertaken by the companies thinoelectronic

means qualify for taxation?
2. Are the activities undertaken by the compartiesugh electronig

means in Tanzania properly taxed?
3. Are the criteria for taxation of income by thermorations in

Tanzania adequate to cover electronic commercaisactions
undertaken by the companies?

4, Is the legal framework on the taxation in Tanzasuéficient on
the taxation of electronic commercial transactiocnsaducted by
the companies?

5. Is the practice on the taxation in Tanzania isefit on the
taxation of electronic commercial transactions ecaned by the
companies?

6. Does the Revenue Authority (TRA) take effective meas in the

taxation of the electronic commercial transactianslertaken by
the companies in Tanzania?

7. Are the legislative measures undertaken by tlalidthent
sufficient on the taxation of electronic commerdiainsactions by
companies in Tanzania?

8. Are the stakeholders (corporate taxpayers) awartheflaws or
the taxation of electronic commercial transactions?

9. Are there any challenges facing the legal framework the
taxation of companies under the electronic commeérci
transactions?

10. Are there practical challenges facing the farabf companies
under the electronic commercial transactions?
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PART D: Please answer the question by filling in the béabé&low:

11. What are the activities relating to taxes comiyoandertaken by the companies

through the electronic means?

12. What are the legal challenges facing taxatibradivities relating to taxes

commonly undertaken by the companies through tetreinic means?

13. What are the practical challenges facing taratif activities relating to taxes

commonly undertaken by the companies through thetreinic means?
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14. What should be done to improve the taxatioradivities relating to taxes

commonly undertaken by the companies through thetreinic means?

-END-
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