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ABSTRACT 

Letters of credit are an important finance instrument for international trade. They are 

especially significant in cross-border transactions where traders do not know each 

other. Despite the attractiveness of the process, by choosing letters of credit, 

international traders often have trouble. In particular, they find it difficult to meet the 

level of documentary compliance demanded by many banks. In turn, this increases 

the risk of non-payment for goods or services invested. This also could have a 

profound impact on international trade patterns. Clearly, this suggests that the 

governing rules are not clear enough as to how strictly the doctrine is to apply. In 

addition, courts all over the world have not cured the deficiencies in the application 

of the rules. In fact, ICC have added to the confusion by creating a myriad of 

controversial judicial standards that apply to similar mistakes in the presented 

documentations. 

 

This thesis is an investigation into these issues. In so doing, it attempts to find out 

what could reduce the inconsistent interpretations of the doctrine of strict compliance 

and thus enhance the attractiveness of the letter of credit. The analysis covers all 

parties involved in the letter of credit process, and pays particular attention to those 

cases involving misspellings, discrepant descriptions of goods in commercial 

invoices, ambiguous or impossible letter of credit terms, and inaccurate data in 

presented documents. Among other things, the thesis reveals that courts have applied 

six different standards to the matter of misspellings alone. As a result, banks have 

applied the strict compliance rule very rigorously to protect their own interests in 

case litigation would ensue. The flipside is sellers left with the risk of not being paid. 

The question arises whether this is reasonable given the facts that only trivial 

mistakes may be a vitiating factor in the letter of credit transaction. Therefore it is 

recommended that there should be a reform of the law governing letter of credit 

including Tanzania enacting its domestic laws, flexibility on the court procedures in 

case of default  
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CHAPTER ONE 

GENERAL INTRODUCTION 

 

1.0 Introduction 

This chapter presents the background to the study, the statement of the problem, 

research hypothesis, and objectives of the study, scope of the study, significance of 

the study, literature review and research methodology as well as limitation to the 

study. 

 

1.1 Background of the problem 

Today the Uniform Customs and Practice (UCP) stands out as the most important 

legal source in relation to documentary credits and has been adopted in about 150 

countries. Letter of credit law developed primarily in United Kingdom in 19
th

 

century, and since the First World War, also extensively in United States courts, as 

well as in other national‟s courts and legal systems around the world. The first 

adopted version of the Uniform Customs and Practice dates from 1929; the 1933 

revision of this text gained broad acceptance in Europe.
1
 The next revision was 

adopted in 1951 and brought the Uniform Customs and Practice to truly global 

scope, being used by banks in Asia, Africa, Latin America, The United States and 

Europe. The 1962 revision provided a major breakthrough, gaining the acceptance of 

the influential UK and commonwealth banking community. Further revisions, adding 

technical refinements and improvements, were approved in 1974 and 1983.
2
 Then 

followed by reversion, Uniform Customs and Practice 500 of 1994 and the, current 

reversion Uniform Customs and Practice 600 which came into effect in 1 July 2007 

are more advanced in banking practice.  However, regarding  the legal effect of the 

International Chamber of Commerce‟s (ICC) rules for the letters of credit, the basic 

rules is that the UCP rules are creatures of contract, and thus apply principally when 

they have been voluntarily incorporated by the parties. UCP has achieved more than 

                                                             
1 Paul Todd(2002), “Cases and materials on International Trade Law” Published by Sweet and 

Maxwell Limited,100 Avenue Road, London NW33PF.pp393-402 
2 Ibid 
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60 years acceptance universal effect that in some countries the Uniform Customs and 

Practice is recognized as having the force of law, or a strong trade custom. But in 

some countries like United States have their own legislative document for the letter 

of credit. Some other countries like UK, Tanzania and many others, the Uniform 

Customs and Practice does not have formal legislative status
3
. This is clearly that 

Uniform Customs and Practice has no legal binding nature unless if only parties has 

incorporated them. This problem arose due to the different legal system whereby 

each nation was fighting that its laws be incorporated into the Uniform Customs and 

Practice rules.
4
 

 

International Chamber of Commerce (ICC), which was established in 1919, had as 

its primary objective facilitating the flow of international trade at the time when 

nationalism and protectionism posed serious threats to the world trading system. It 

was in that spirit that the UCP were first introduced to alleviate the confusion caused 

by individual countries‟ promoting their own national rules on letter of credit. The 

objective, since attained, was to create a set of contractual rules that would establish 

uniformity in that practice, so that practitioners would not have to cope with a 

plethora of often conflicting national regulations.
5
 The universal acceptance of the 

UCP by practitioners in countries with widely divergent economic and judicial 

systems is a testament to the rules‟ success. However it is important to recall that the 

UCP represent the work of a private international organization, not a governmental 

body. Since its inception, ICC has insisted on the central role of self-regulation in 

business practice. These rules, formulated entirely by experts in the private sector, 

have validated that approach. The UCP remain the most successful set of private 

rules for the trade ever developed
6
. 

                                                             
3 Roy Goode, Herbert Knonke& Ewan Mckendrick(2006),”Transnational Commercial Law” pp.357-

358 
4 Ibid 
5 Gary Collyer(2006),”The Commentary to the rules of ICC Commission on Banking Technique and 

Practice” ICC Publication 601, London, England,p576 
6 Gary Collyer (2006), “The commentary to the rules of ICC Commission on Banking Technique and 

Practice” ICC Publication 601, London, England 576-579 
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In May 2003, the International Chamber of Commerce authorized the ICC 

Commission on Banking Technique and Practice (Banking Commission) to begin a 

revision of the Uniform Customs and Practice for Documentary Credits, ICC 

Publication 500. And with other revisions, the general objective was to address 

developments in banking, transportation and insurance industries. Additionally, there 

was a need to look at the language and style used in the UCP to remove wording that 

could lead to inconsistent application and interpretation. 

When work on the revision started, a number of a global survey indicated that, 

because of discrepancies, approximately 70% of documents presented under the 

letters of credit were being rejected on the first presentation.
7
 This obviously had, 

and continues to have  a negative effect on the letter of credit being seen as a means 

of payment and, if unchecked, could have serious implication for maintaining or 

increasing its market share as a recognized means of settlement in international trade. 

The introductions by banks of discrepancies have been found to be dubious or 

unsound. Whilst the number of cases involving litigation has not grown during the 

life time of UCP 500, the introduction of the ICC‟s documentary Credit Dispute 

Resolution Expertise Rules (DOCDEX) in October 1997 (subsequently revised in 

March 2002) has resulted in more than 60 cases being decided. To address these and 

other concerns, the banking Commission established a Drafting Group to revise UCP 

500. It was also decided to create a second group, known as the consulting Group, to 

review and advice on early drafts submitted by the Drafting Group. The Consulting 

Group, made up of over 40 individuals from 26 countries, consisted of banking and 

transport industry experts. Ably co-chaired by John Turnbull, Deputy General 

Manager, Sumitomo Mitsui Banking Corporation Europe Ltd, London and Carlo Di 

Ninni, Adviser, Italian Banker Association, Rome the consulting Group provided 

valuable input to the Drafting Group prior to release a draft text to ICC national 

committees.
8
 The Drafting Group began the review process by analyzing the content 

of the official Opinions issued by the Banking Commission under the UCP 500. 

                                                             
7 Gry Collyer(2006) “The commentary to the rules of ICC Commission on Banking Technique and 

Practice” ICC Publication 601,London,England, at p.356 
8 Ibid 
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Some UCP 500 opinions were reviewed to assess whether the issues involved 

warranted a change in, an addition to or a deletion of any UCP article. In additional, 

consideration was given to the content of the four  Position Papers issued by the 

Commission in September 1994, the two Decisions issued by the 

Commission(concerning the introduction of the euro and determination of what 

constituted an original document under UCP 500 sub-article 20(b) and the decisions 

issued in DOCDEX cases).
9
 

During the revision process, notice was taken of the considerable work that had been 

completed in creating the International Standard Banking Practice for the 

Examination of Documents under Documentary Credits (ISBP), ICC Publication 

645
10

. This publication has evolved into a necessary companion to the UCP for 

determining compliance of documents with the terms of letter of credit.
11

 It is the 

expectation of the Drafting Group and the Banking Commission that the application 

of the principles contained in the ISBP, including subsequent revisions thereof, will 

continue during the time UCP 600 is in force. At the time UCP 600 is implemented, 

there will be an updated version of the ISBP to bring its contents in line with the 

substance and style of the new rules. However the four position Paper issued in 

September 1994 was issued subject to their application under the UCP500; therefore, 

they will not be applicable under UCP 600. The essence of the Decision covering the 

determination of an original document has been incorporated into the text of UCP 

600. The outcomes of the DOCDEX cases were invariably based on existing ICC 

Banking Commission Opinions and therefore contained no specific issues that 

required addressing in these rules.
12

 One of the structural changes to the UCP 600 is 

the introduction of articles covering definitions (article 2) and interpretations (article 

3). In providing definitions of the roles played by banks and the meaning of specific 

terms and events, UCP 600 avoids the necessity of repetitive text to explain their 

interpretation and application. Similarly, the article covering interpretations aims to 

                                                             
9 Gary Collyer(2006) “The commentary to the rules of ICC Commission on Banking Technique and 

Practice” ICC Publication 601, London, England 
10 Ibid 
11

 Ibid 
12 Gary Collyer,(2006) “The commentary to the rules of ICC Commission on Banking Technique and 

Practice” ICC Publication 601, London, England 
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take the ambiguity out of vague or unclear language that appears in letters of credit 

and to provide a definitive elucidation of other characteristics of the UCP or the 

credit.
13

 But still UCP 600 is still not certain in among of its provisions and hence  it 

is not binding if parties do not incorporate it, so it is very important to address this 

problem so that parliament could see the importance of implementing new legislation 

governing documentary payment. 

 

1.2 Statement of the problem       

The effective application of the system depends largely on the level of knowledge 

about its application or importance worldwide. It is clearly that in banking practice 

application of letter of credit as a system of payments in international trade is very 

low contrary to what was expected given its potentiality. Tanzania is not an 

exceptional in that as it also records very low application at minimum range 

compared to other means of payments which includes bills of exchange, promissory 

notes and cheques, telegraphic transfer, credit transfers credit cards, and debit cards 

(ATM cards), cash payments and prepaid cards which have acquire popularity at 

very maximum range in commercial transaction between traders. Letter of credit is 

regarded as the most secured mode of payment under international trade amongst 

other means mentioned earlier however, it is obvious that there are number of 

challenges on point of law which reduces the security of payment by letter of credit 

hence reduce the number of people who are using L/C. Those challenges including 

the application of article 4 of UCP on the principle of autonomy, which provides L/C 

as separate transaction from the sale or other contract on which it might be based. 

Another challenge arise from application of article 5 and 34 of UCP on the principle 

of strict of compliance where banks assumes no liabilities in case of disclaimer on 

effectiveness of documents. This calls for necessity to examine the extent of 

knowledge among the key stakeholders in regard to legal regime and importance of 

applying this system of payment to facilitate International trade. In so this also calls 

for examination of the strengths and weaknesses of the UCP in this regards to the 

                                                             
13 Ibid 



 6 

L/C. Thus this research was set out to look into the root cause of the above noted 

problem by making analysis of the law and procedures governing L/C.  

 

1.3 Objectives 

1.3.1 General Objective 

 The general objective of this research is to examine the nature, procedures 

and effectiveness of the law governing  letter of credit  

 

1.3.2 Specific Objectives 

 To analyse the law and practice in UCP governing letter of credit. 

 To examine the strength and weaknesses of the law governing Letter of 

credit. 

 To examine the extent of awareness on the law on Letter of Credit among the 

principle stake holders. 

 To recommend ways of improving the law on letter of credit 

 

1.4 Research questions 

 What are the Laws and procedures governing Letter of credit in Tanzania? 

 What are the strength and weaknesses of the law governing letter of credit in 

Tanzania?  

 Are the principle stakeholders aware of the law governing letter of credit in 

Tanzania? 

 How can the law governing letter of credit be improved?  

 

1.5 Hypothesis 

 The law governing letter of credit does not sufficiently protect the interest 

of buyers and sellers. 

 Lack of awareness to the key stake holders on the law governing letter of 

credit has led to more discrepancies in commercial transactions. 

 Letter of credit is restricted treated separately from underlying sales 

contract between the parties. 
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1.6 Significance 

This study provides a critical analysis of the law and practice governing letter of 

credit in Tanzania, thus it entails the following significance: 

 

The study is helpful to various stakeholders such as bankers, traders or entrepreneurs, 

judiciary and lawyers to better understand proper application of the law governing 

letter of credit.  

 

The stakeholders are eventually going to know the challenges and challenges related 

to application of letter of credit in commercial transactions and the possible measures 

to be taken to overcome those them.  

 

 The results of this research is of more important in motivating scholars and 

academicians to do more research on the law and practice governing letter of credit 

in Tanzania as the best mode of payment under international trade transactions.  

This research helped in filling the existing knowledge gap by adding up to the scarce 

literature currently available on the subject under study.  This has ultimately raised 

the extent of awareness among the key stakeholders on the law governing letter of 

credit.  

 

1.7 Literature review 

An overview from the literature is taken into consideration in respect of this study so 

as to have coherent arguments from various authors in regarding to the problem at 

hand. 

 

Peter. E. & Dora. N,
14

 in their book they have discussed different provisions of the 

law and practices of documentary letter of credit.  There are so many things that 

authors have discussed in perspective on the issue of documentary letter of credit 

which however includes the practices in using documentary credit, the UCP and 

other sources of law which contributed into its existence, the documentary credit 

                                                             
14 Peter, Ellinger & Dora Neo(2010), “The Law and Practice of Documentary Letter of Credit” By 

Hart Publishing Ltd, 16C Worcester Place, Oxford, Britain, pg 419-431 
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clause of the underlying contract and all parties therein which including confirming 

bank and issuing bank their obligations, rights and liabilities. Also he discussed 

about the autonomy and fraud exceptional whereby the author stated that bank can 

look behind the documents and refuse to pay the beneficiary despite their facial 

conformity. The fraud exceptional is not provided for in the UCP. In jurisdictions 

where it applies, it is part of the domestic law. For instance, in the UK and other 

Commonwealth countries such as Australia and Singapore, the fraud exceptional is a 

common law rule; whilst in the USA as it is provided in their Uniform Commercial 

Code. 

Peter.E., goes further by discussing the tendering of documents as stated that when 

documents are presented under a letter of credit, it is the duty of the nominated, 

confirming(if any) and issuing bank to examine the documents on their face to 

determine if they comply with the terms and conditions of the letter of credit
15

 Here 

the author is trying to say that the bank‟s duty is only to examine the documents on 

their face and it is not their concern whether there has been a breach of the 

underlying contract and is obliged to pay on the credit even if it knows that the 

benefit has breached or is alleged to have breach the contract. Also the author has 

discussed about the transfer and assignment of the proceeds of a letter of credit 

whereby he stated that the legal implication of the transfer of a letter of credit has not 

been considered by the courts. The transfer of a credit has been treated as an 

equitable assignment of the benefit of the letter of credit. In the point of fact, article 

38
16

 spells out a comprehensive procedure and certain principles respecting the 

transfer of the letter of credit although the provision puts the bank under no 

obligation to transfer a credit except to the extent and in the manner expressly 

consented to by that bank, which means that even if a credit is stated to be 

transferable, the issuing or specified transferring bank is not under a duty to transfer 

it. The author is wondering here that there is no authority fine tuning the policy of the 

transferring bank entitled to withhold its consent to transfer the credit at will, even 

                                                             
15 The Uniform Customs and Practice 600 of 2007, Article 14(a) 
16 Ibid at Article 38  
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where the first beneficiary (seller) is prepared to pay the charges and there appears to 

be no good reason to refuse his request.   

But again the authors have discussed the issue of conflict of laws, that most of letter 

of credit today expressly or impliedly incorporated the UCP so that many disputes 

are resolved by the resort to the Uniform rules contained therein. Nevertheless, 

conflict of laws problems do arise frequently due to the number of reasons including, 

the UCP may not be incorporated, and even if incorporated, specific provisions may 

be subject to different interpretations in different countries, the UCP does not deal 

comprehensively with the parties‟ respective rights and liabilities, many of which(eg, 

remedies for breach, standard of care in detecting fraud, the existence of a nullity 

exception in addition to fraud etc) require resort to ordinary principles of contract 

and general law), also letter of credit transactions, often raise issue which are not-or 

not obviously contractual, like tort, restitution, subrogation and set-off, and even if 

all potentially applicable laws are similar in content, the question of applicable law 

may still be relevant to jurisdiction question and lastly it may be necessary to 

determine the law applicable to a letter of credit to determine the effect of legislation 

or judicial decree in particular legal systems to the letter of credit in question. The 

authors concluded by stating that the greater awareness of choice of law arising in 

the LC transaction reflect the growing body of case law should be analyzed as a 

single payment system or as a series of distinct transactions, and that in all matter 

concerning LC the issue of choice of law and jurisdiction should be included within 

the terms of LC. 

The author has addressed so many changes facing LC including the issue of choice 

of law but at one point author did not specifically addressed which measures should 

be taken and a way forward by regarding LC as the most secured mode of payment. 

The researcher will give the answers to the all about gaps left by the authors in this 

research. 
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In the book of Simone.S,
17

 “Understanding International Trade Law” he has 

discussed the concept of documentary credit which is also known as LC like all other 

authors have pointed out. Therefore he has pointed out the functions of letter of 

credit that into sale contract agreed on payment by the LC the parties have to choose 

which particular credit terms they want to use and the seller may accept a LC from 

the buyer‟s bank in the buyer‟s country so that seller as the first beneficiary may 

claim from the bank in the buyer‟s country. It is actually that some of difficulties 

caused by the distance and a different country can be overcome by involving another 

bank in the seller‟s country which is known as issuing bank The author also 

introduce  eUCP which came into effect since 2002 which was incorporated into 

contact, provide the rules for electronic or partially electronic presentation of 

documents. 

 

However, in this book the author has discussed the fundamental principles of LC 

which includes the autonomy of letter of credit and the doctrine of strict compliance. 

The author stated that Article 3(a), 4, and 15 of UCP500
18

, provided that the LC  is 

separate and independent from the underlying sale contract therefore any dispute 

relating to the sale contract do not affect the LC. All that matter is that the conditions 

in the LC are met. However the author noted that there is only one exception to this 

principle that is fraud or illegality. But the law protects the bank to be exempted from 

liabilities if it has paid upon the tender of forged documents, as long as it has 

complied with the instructions in the credit and its duty to inspect the documents. 

Lastly the author provides different types of LC and their applicability to the LC 

when a party has decided to incorporate them. 

At one point the author have address only the issue of autonomy of the letter of credit 

and discrepancies which may appear in the LC. The author did not address any issue 

of choice of law, jurisdiction to which will be addressed by the researcher in this 

research. 

                                                             
17 Simone S(2010), “Understanding International Trade Law” 2nd Indian Reprint, Universal Law 

Publishing Co, New Delhi, India,pp 80-91 
18 The Uniform Customs and Practice  for Documentary Credit 500 , Article 3(a),4&15 
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Roy.G, Herbert.K and Ewan.M,
19

 under “Transnational Commercial Law” the 

author has started by introducing the role of banks in financing international trade 

that the parties needs some protection when arranging for the exchange of payment 

against shipping documents through the banking system. The author stated that the 

seller of the goods needs assurance in advance of the commencement of performance 

that he will be paid. This is the function of the documentary credit, an undertaking by 

a bank to the buyer that on or at some time after presentation of specified shipping 

documents it will make payment, accept a draft(bill of exchange) or purchase a draft 

or documents. With the letter of credit in his hand the seller can proceed to fulfil the 

order, secure in the knowledge that the buyer‟s payment undertaking is now 

reinforced by that of the issuing bank. But if  the bank is not known to the seller and 

he is nervous about its financial status he may be able to stipulate for a confirmed 

credit, in which the issuing bank‟s undertaking is reinforced by an independent 

undertaking from another bank(the confirming bank), usually located in the seller‟s 

country. 

 

 On the discussion the author stated that one of the most striking aspects of the law 

governing international banking payment obligations is that, to a very large degree, it 

is governed by Uniform rules of banking practice published by ICC and given effect 

by contractual incorporation into all relevant contracts entered into by banks with 

their customers and with beneficiaries of payment undertakings. He provided that it 

should be borne in mind that the institution (ICC) is not a law-making board, and 

their rules are designed to produce consistency of banking practice. They therefore 

embody not only firm directions, which when incorporated into contracts give rise to 

legal rights and obligations in the same way as any other contractual provisions, but 

also certain exhortations as to good practice which banks are urged but not legally 

bound to follow. 

The author has addressed the issue of eUCP, that the electronic rules do not deal with 

electronic issue of letter of credit, as well –established practice calling for no 

particular rules, but it‟s directed to the presentation of electronic records, either alone 

                                                             
19 Roy.G, Herbert.K & Ewan.M,(2009), “ Transnational Commercial Law”  pp 347-384 
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or with paper-based documents. Roy.G, goes further saying that when fully, 

developed, a system of electronic presentation embodying a standardized electronic 

format will have many advantages. In particular, it will enable presentation by the 

beneficiary direct to the issuer rather than to advising or confirming bank and, more 

importantly, will provide an automated mechanism for checking the conformity of 

presented data with the terms of the credit, thus substantially reducing the currently 

high percentage of non-conforming presentations and enabling such presentations to 

be rapidly identified and rectified. 

Also, the author addresses about the absence of a choice of law by the parties, the 

law applicable to the bond shall be the law applicable to the contract between the 

principal (contractor) and the beneficiary. It is obvious the rules provide that all 

disputes arising between the beneficiaries, the principal and the guarantor in relation 

to a bond governed by the rules shall unless otherwise agreed, be finally settled under 

the rules of Conciliation and Arbitration of the ICC. The parties remain free to 

exclude the application of the ICC rules of Conciliation and Arbitration and to make 

their own provision for the determination of any dispute. Where they exclude the 

application of the ICC rules but do not make their own provisions for the 

determination of disputes, any dispute shall be determined by a competent court of 

the guarantor‟s principal place of business or, at the option of the beneficiary, the 

competent court of the country in which the branch of the guarantor which issued the 

bond. This is somehow confusing because if the ICC its self has failed to identify the 

choice of law applicable to the rules then it is obvious at one party in my injured the 

innocent seller in case the choice of law does not favour them hence the did not 

identify the law to be applicable. 

 Myneni.S.R.,
20

in his book titled “Law of Banking” the author has discussed 

general concept of LC and stated that for the modern banks are rendered this services 

to their customers in case they have made trade transaction and payments are to be 

made by the bank through LC.  In his book the author gives the advantages of using 

LC that its play importance roles to both exporter and transporter. For instance to the 

                                                             
20 .Myneni,S.R(2006), “Law of Banking”, Reprinted 2008,  S.P.Gogia publisher ,Asian Law House, 

India.pp 543-564 
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seller the certainty of payment and avoidance of risk as to the unknown parties, the 

LC provides the letter an absolute assurance that the bills of exchange drawn under 

the LC will be honoured.  And the risk of dishonoured of the LC, is thus there will be 

totally avoided because the financial standing and reputation of the banker stands as 

an absolute security against any such risk. However to the buyer(importer), can 

purchase goods on credit from foreign merchants who do not know him and him not 

rely upon his standing, on the banker‟s credit issuing the letter of credit. He goes 

further by giving different types of letter of credit which includes irrevocable and 

revocable letter of credit and also has provides for the terms necessary to the LC 

which includes names and address, the amount of credit, whether irrevocable or 

revocable or with recourse or without recourse, mode of shipment, expiring date and 

last date of shipment, port destination, country of origin, mode of reimbursement and 

other requirements of the LC.  

The author has stated the private organization (ICC) which made these rules 

(UCPDC) to govern letter of credit since it came into force. But he did not further 

rather than stating that these rules do not have the force of law, but they have gained 

almost universal acceptance into bank practices and it is applicable to all parties 

thereto unless it is otherwise expressly agreed. It is observed that the author did not 

address the issue of choice of law which governs LC and challenges which can be 

obtained in those rules provides by ICC. 

Peter. G,
21

 in his book of “International trade and business: Law, Policy and 

Ethics”, the author  provides an expressions „documentary credit‟ and „letter of 

credit‟ are used interchangeably to refer to the most frequent and most secure facility 

for financing international trade. The security aspect of a documentary credit rests 

upon the fact that it represents an undertaking by the bank issuing the documentary 

credit at the request of its customer (usually the buyer of goods), to pay the 

beneficiary (usually the seller of goods), a specified amount on condition that the 

beneficiary presents to the bank stipulated documents. These documents evidence, 

among other things, the shipment of goods within a prescribed period of time. The 

                                                             
21 Peter Gillies(2002), “International trade and business: Law, Policy and Ethics,3rd edition Cavendish 

Publishing (Australia), Sydney, London. Pp.473-479 
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bank thus acts as an intermediary between the buyer and the seller, satisfying the 

competing interests between them, and removes the risk of each party to the 

commercial transaction. While the bank guarantees payment to the seller for the 

goods, it protects the buyer by ensuring that no payment is made to the seller until 

the latter has shipped the goods, delivered the relevant documents, and otherwise 

complied with the prescribed conditions. Hence, the author provides further a letter 

of credit is a conditional promise issued by the issuing bank, to pay a specified 

amount in the stated currency, within the prescribed time limit and against stipulated 

documents. These documents are specified to the bank by its customer, namely the 

buyer who applies for the issuing of a letter of credit. 

In this book, the author also gives the background information that due to the 

universal use of commercial credit has resulted in the standardization of the banking 

practice relating to documentary credit by the establishment and publication of the 

Uniform Customs and Practice for Documentary Credits (commonly referred to as 

the UCP) by the International Chamber of Commerce (ICC). However the author has 

referred to the old version of the UCP is contained in ICC publication no. 500 which 

entered into force on 1 January 1994 which sets out the rules by which banks will 

process letter of credit transactions. It also defines the rights and responsibilities of 

all parties to the credit. The UCP 500 is used by most banks throughout the world. 

Also it elaborated on two basic forms of documentary credit, namely irrevocable 

credit which cannot be amended and revocable credit which can be amended. The 

quality of a documentary credit being „irrevocable‟ or „revocable‟ refers to the 

obligation of the issuing bank to the beneficiary. The quality of the credit being 

confirmed or unconfirmed, on the other hand, refers to the obligation of the advising 

bank to the beneficiary. The author gives different types of credit include sight credit, 

deferred payment credit, acceptance credit, red clause credit, revolving credit, 

negotiation credit, standby letter of credit, transferable credit, and back-to-back 

credit. In this book the research has observed that there are two fundamental 

principles governing letters of credit, namely; the doctrine of strict compliance; and 

the autonomy of the credit. Pursuant to the autonomy principle, a letter of credit is a 

separate and independent transaction from the contract of sale or other transaction on 
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which it is based. According to the doctrine of strict compliance a bank is entitled to 

reject documents which do not strictly conform to the terms and conditions of the 

credit. 

In this book the researcher has discover that the author have addressed different 

problems such as under fundamental principles of governing letters of credit, that 

under the strict compliance that there is no obligation on the bank to honor non-

conforming documents which are tendered by the beneficiary strictly conform with 

the terms and conditions of the credit. Therefore in determining whether the 

documents conform strictly to the terms of the credit, the bank is only concerned 

with what appears on the face of the documents. The law is stipulate this under 

article 15(b)
22

, that once a confirming bank determines that a presentation is 

complying, it must hour or negotiate and forward the documents to the issuing bank, 

so bank does not need to look behind the documents it‟s not concerned with the 

underlying transaction because they are not party in a contract. Also this is made 

clear by Article 4 of the UCP 500 as well as it is provided the same under article 4 of 

the UCP 600. 

Peter.G, goes farther identifying that under article 4 of UCP 500, the essential 

feature of a documentary credit is its independence of any underlying transactions, 

such as the contract of sale, and the contract between the issuing bank and the buyer 

as applicant of the credit. The author stated that this principle of autonomy led to 

number of discrepancies such as fraudulently and unsecured the seller in case the 

buyer‟s bank has turn up bankruptcy. The absoluteness of the bank‟s undertaking, in 

the form of a credit issued in favours of the seller as beneficiary, and has been firmly 

upheld by the courts. These have frequently refused to interfere with such 

undertaking by making restraining orders that would prevent compliance. The 

leading Australian case is Wood. 

 

                                                             
22 The Uniform Customs and Practice  of  600 of 2007,Article 15(b) 
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Hall Ltd v Pipeline Authority
23

 in which Stephen J indicated that the autonomy 

principle is necessary to ensure that letters of credit remain as good as cash. The 

obligation of the issuing bank is described well in Maurice O’Meara Co v National 

Park Bank of New York
24

 In this case, the issuing bank refused to pay on a letter of 

credit which covered a shipment of newsprint paper. Its refusal was based on the 

ground that there was a reasonable doubt regarding the quality of the newspaper 

print. The court, in holding for the plaintiff, restated the autonomy principle when it 

decided that the bank „was absolutely bound to make the payment under the letter of 

credit, irrespective of whether it knew, or had reason to believe, that the paper was 

not of the tensile strength contracted for.‟ 

However Peter. G., concluding by stating that legal principles governing letter of 

credit should be looked carefully in order to avoid discrepancies because traders 

would not be confident of being paid or receive worthiness goods from the seller due 

uncertainty of the provisions of law within the ICC rules. 

At one point the author did not address the measures or suggests what is to be done 

to avoid the discrepancies or what to be done to advance the service under payment 

using letter of credit specifically of the legal frame work. 

 Kulkarni. Z,
25

 in book titled “Laws of Co-operative Banking” has discussed letter 

of credit by comparing it with a guarantee given by a bank on behalf of its customers 

to the effect that the bank would make payment to the beneficiary when the 

beneficiary presents the documents as are required in the letter of credit. The author 

says that LC is not negotiable instruments. Therefore he goes further by discussing 

who does the LC works together with the types of LC which includes acceptance 

credits, revocable credit, irrevocable credit, confirmed credit, with recourse and 

without recourse credit, transferable credits, back-to-back credit, anticipatory L-Red 

clause credit and Revolving LC. 

                                                             
23 (1979) 141 CLR 443  at 457  
24 (1925)239 NY 386,146  NE 636,639 
25 Kulkarni Zacharia(2009), “Laws of  Co-operative Banking” 1st Edition,Mumbai,India, MacMillan 

Publishers IndiaLtd,pp 121-132 
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Kulkarni .Z discussed also on the issue of UCP 500 for documentary credit to mean 

are conditions as per which banks issue or act on commercial credits. These were 

first formulated by the ICC in 1933. The author stated that this UCP 500 are not law, 

but their incorporated in LC as one of the terms of the LC makes the terms of 

UCP500 contractually binding on all parties to the LC.  This is the main concern of 

the researcher and it is obvious that the author of this book has stated that UCP is not 

a law so it can be enforceable to bind every one unless used it, as provided under 

article 3 of UCP500 which provides that a credit by its nature is separate transaction 

from the sale or other contract. 

The author has sum-up by summarizing the whole nature, procedures and function of 

LC and concluding by saying that LC being similar to a bank guarantee, liability to 

make payment by a bank under an LC is primary and the Supreme Court has 

endorsed this view in various decisions. However he failed to address the way 

forward and any discrepancies of LC, whereby the researcher has identify them and 

show the challenges of LC. 

Sheldon & Fidler ,
26

 has discussed the banking practice in U.K under the 

documentary credit as were used to facilitate commercial relations between the 

exporter or importers in U.K and a merchant abroad, or in financing the shipment of 

merchandise from one country to another. In the discussion of his book, the author 

stated that the loop whole of the law governing LC led to many implications as in 

many cases parties bring about different scenarios on the practices. Also author has 

provided the situation of different currency from different people, because on may 

found that they agreed to make a payment in a certain bank by specified amount  

without regarding the exchange rate of the other country so this brings 

misunderstanding to the parties hence many of them end up on not performing their 

obligations. 

                                                             
26 Sheldon&Fidler(2007),“Practice and Law of Banking” 11th Edition,MacDonald & Evans Ltd 

Publisher,London,pp 537-547. 
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Writing on the Laws and Practices Relating to Banking (2004)
27

  Kulkarni  Z, and, 

Peivikaran M, and  Salvi .D are of the view that despite LC is the most secured mode 

of payment which is regulated by UCP, still they are not law, in as much as they have 

not been enacted by Parliament, but their incorporation in the LC as one of the terms 

of the LC makes the terms of UCP 500 contractually binding on all the parties to the 

LC. 

The authors also discussed different types of LC as the earlier authors have discussed 

the same. It is apparently that author have discussed  about the payment system under 

the LC, whereby stating that liability of bank is to  make payment and unless a case 

of fraud is made out or there special equities in favour of the debtor, courts would not 

inject a bank from making payment under a LC. As author has refer to some of 

decisions of Supreme Court which have been the touch stone for later judgments of 

the Supreme Court and also the High Courts. Tarapore and Company, Madra vs 

Messrs. v/o Taractorexport, Moscow, and Another.(AIR 1970 Spreme Court 891) 

whereby an Indian Firm opened in favor of the Russian firm a confirmed, irrevocable 

and divisible Letter of Credit with the Bank of India for the entire value of 

machinery. It was considered on appeal that a LC constitutes the sole contract with 

the banker and the bank issuing the LC has no concern with any question that may 

arise between the seller and the purchaser of goods. As it concluded that “A letter of 

Credit is independent of an unqualified contract of sale or underlying transaction. 

The autonomy of an irrevocable LC is entitled to protection. ”In this book author did 

not specifically make a way forward on how to overcome the problems relating to 

weaknesses identified on letter of credit.  

1.8 Research methodology 

1.8.1 Research design 

The study involved case study design, as this research is a qualitative research in 

nature so data were collected together using documentary and field research 

methods. Under documentary research the research employed the useful of library by 

                                                             
27 Kulkarni Zakaria ,Peivikaran M,Salvi A.D(2004), “Laws and Practices Relating to Banking” 1st 

Edition, MacMillan India Ltd, Mumbai, India,pp.203-222 
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reading different books, journals and different thesis concerning L/C. In field 

research employed case study design in order to get in depth information about the 

problem under study from the few selected institutions dealing with letter of credit in 

one way or another. The study is aiming at collecting information from the 

respondents on their institutions and opinions in relation to the problems and 

challenges facing Law governing L/C. 

 

1.8.2 Area of Study                                                                                             

The study was conducted in Dar es Salaam region, basically in Ilala district. The 

study area was chosen basing on the facts that L/C is the technical aspect and it is 

only used purposively by few institutions which include banks, entrepreneurs and 

experts on exportation and importation of the goods, commercial lawyers, ICC 

branch, logistics and transporters experts that is why the researcher decided to do a 

case study for few selected institutions with the reasons of getting in depth 

information on the studied problem. Furthermore, the area is well known to the 

researcher and hence it was easy getting required information. The institutions 

visited included Bank of Tanzania, Commercial bank of Africa and Corporative 

Rural Development Bank, Mohamed Enterprises (T) Ltd Co, UTE (T) Ltd clearing 

and forwarding Company, Commercial Lawyers, accountants, Home Shopping 

Centre, International Chamber of Commerce and some other business experts in City 

beuro de change and in Cheema Motor Car show room. 

 

1.8.3 Scope of the study 

The study covers the legal framework and practice relating to the letter of credit in 

Tanzania.  The study also pays attention to the challenges of the law which reduce 

security of using L/C hence number of usage decrease at minimum range compared 

to other means of payments. The areas was confined to in Dar es Salaam region, 

basically in the institutions enumerated in 1.8.2 above. 
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1.8.4 Sampling Technique 

Purposive sampling technique was used to obtain respondents from targeted field 

such as banks, lawyers, entrepreneurs, exporters and importers and car dealers where 

at one point have happen to use or are using L/C.  

 

1.8.5 Units of Inquiry 

Study sample involved 65 respondents, categorized as in Table1:1 below. 

 

Table 1:1 categories and size of the sample. 

S/N Categories  Targeted Size Actual Size R.Questionnaires R.Interviewers 

1 Bank employees 30 20 17 3 

2 Importers and 

Exporters Experts 

30 20 11 9 

3 Lawyers 20 20 15 5 

4 ICC office 20 5 5 0 

5 TOTAL 100 65 47 18 

 

 

1.8.6 Type of Data 

In this study, the researcher used both primary and secondary data in order to come 

up with intended findings. The primary data was obtained from the field research. 

Secondary data was obtained from various publications on the ICC including books, 

journals, articles and papers at the national and international level as well as internet 

materials. 

 

1.8.7 Method of data collection 

The study, being qualitative in nature, the method of data collection that was used is 

triangulation method that is multiple methods of data collection over the same 

problem so as to test the accuracy of data collection. Therefore the researcher used 

three different methods of data collection namely interviews, questionnaires and 

documentary review. 
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1.8.7.1 Interview 

The researcher used unstructured interview method by approaching different people 

from the relevant field which was usefully in proving more details which assisted the 

researcher to get answers to her hypothesis that researcher have laid it out. The 

researcher interviewed 18 respondents. As 3, 11 and the last 5 were commercial 

lawyers. 

 

1.8.7.2 Questionnaires  

This is another method whereby the researcher used both open and closed 

questionnaires by preparing a sample of sheet which enabled the researcher to obtain 

different finding to support the topic. The researcher issued 65 questionnaires to the 

selected institutions whereby only 47 questionnaires were responded returned. 

 

1.8.7.3 Documentary Review 

The researcher gathered information of the relevant documents relating to the topic 

to be examined. Those documents obtained from banks including Uniform Rules for 

Collections No.522, pamphlet on payment in international trade and sample of L/C. 

The researcher also used Lawyers‟ library to collect different books, Mzumbe 

University library, University of Dar es Salaam library and Tanganyika library. 

 

1.9 Data Analysis Technique 

The study, being qualitative in nature, processing of data included editing and 

coding. Editing process refers to the checking of raw data which have been collected 

for completeness and accuracy for avoidance of possible errors which may distort the 

subsequent stages of processing data. Also, coding was done in order to represent a 

link between raw data and the researcher‟s theoretical concept. 

After the data is collected, edited and coded, the researcher evaluated and analyzed 

the data using qualitatively showing the effectiveness of the law and procedures 

governing L/C. 
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1.10 Limitation to the study 

Some problems were encountered during the research. One of them is that most of 

the respondents were not willing to provide the facts. The expected numbers of 

respondents were 100 but only 65 respondents eventually took part.  It was hard to 

get hold some of the respondents especially from ICC office, head of L/C 

department‟s from banks and some of traders were not ready to disclose their 

experience when using L/C. To avoid such negative impact the researcher had to 

approach issue questionnaires to be supplied to them instead of interviewing them, as 

for those who were not ready to disclose their experience while using L/C were 

pleased to give reasons for what could be the main challenges when using L/C. Also, 

only a handful of respondents were conversant with the gist of the subject matter 

under study. L/C being a technical subject made it hard for many respondents to 

comprehend the whole essence of this study. However, these respondents who were 

conversant with the subject were very co-operative such as bank officers from BOT, 

CBA, and CRDB, clearing and forwarding Companies, Lawyers and Consultants. In 

order to overcome this limitation, the researcher had to expand the scope of targeted 

respondents from Motor vehicles insurance Company, pharmaceutically Companies, 

and civil engineering companies whereby the targeted number of respondents for 

questionnaires were 65 but due to the hardship the researcher added more 15 

questionnaire as the results 47 questionnaires were responded to which were 

resourceful and helpful in essence of this research.  

 



 23 

CHAPTER TWO 

CONCEPTUAL FRAMEWORK 

 

2.0 Introduction 

Chapter two covers the general concept and function of the irrevocable letter of 

credit by explaining the strings of contracts created by the credit, the chapter further 

covers the  bank‟s twofold role is towards the buyer and the seller by showing the 

liabilities of the bank towards both buyer and seller. 

 

2.1 General concept and functions of the letter of credit 

The researcher established earlier that the letter of credit is used to finance 

international sale contracts for the purpose of minimising the financial risks under 

international trade. The letter of credit can be defined as “an undertaking by a bank 

to make a payment to a named beneficiary within a specified time, against the 

presentation of documents which comply strictly with the terms of the letter of 

credit,”
28

 thus an importer who is usually the buyer request his bank to open the letter 

of credit in favour of the seller who has to fulfil particular requirements before the 

payment is made. There are different types of the letter of credits, however, for this 

project the author‟s research is based on an irrevocable credit because that is what is 

regarded as the most secured mode of payment compared to other types of the letter 

of credits. 

  

According to Article 2 of the UCP600
29

 the credit includes only an irrevocable letter 

of credit of which the issuing bank gives a binding undertaking to the beneficiary 

provided all the credit terms and conditions are fulfilled. An irrevocable letter of 

credit is a type of credit which is very common in the international trade and it is also 

regarded as the most secured mode of payment because it is the type of credit which 

cannot be cancelled or amended without the agreement of the issuing bank, the 

                                                             
28 An overview of Letter of Credit: at www://.sitpro.org.uk/trade/lettcredintro.html/visited on 

23.09/2012 
29 The Uniform Customs and Practice for Documentary Credits 600 RE 2007, article 10 
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confirming bank, if any, and the beneficiary. Henceforth when the traders use an 

irrevocable letter of credits the seller will have a very good security of payment as 

there is no doubt on whether the payment will be made or not. Once the bank opens 

the irrevocable letter of credit as per the buyer‟s instructions it cannot be cancelled or 

amended without the consent of all the other parties as per article 10 UCP 600, this is 

also be supported by Jack Raymond
30

 who states that, “Almost all credits issued 

today are irrevocable, and it is only those that will provide the security which the 

seller has no doubt sought in specifying that payment shall be by letter of credit” 

Figure 1:1 below show the outline of the letter of credits and the string functions of 

the Letter credits. 

 A  

Buyer (Applicant)    Seller (Beneficiary) 

 

B    C1   

 

Issuing bank   C2  Advising bank 

 

FIGURE ONE: ( “A” is a buyer  who apply for L/C, “B” is the bank acting as 

buyer‟s agent, “C1” is the seller who can communicate direct with a buyer‟s agent 

(Bank), “C2” is the bank in Seller‟s country where seller can comply with the buyers 

request and conditions before payments to be made)
31

  

                                                             
30 Jack, R. And others (2001) Documentary credits. 3rd edn. London: Butterworth at pp. 2-10 
31 Paul Todd(2002), “Cases and Materials on International Trade Law” Published by Sweet and 

Maxwell Limited, 100 Avenue Road, London at p398 
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2.1.1 Facilitate Transaction 

Letter of Credit is the underlying sale contract between the buyer and the seller 

which gives the birth for the need of the letter of credit to be opened to facilitate the 

transaction. When both the buyer and the seller agree to use the letter of credit the 

former will have an obligation under the sale contract to instruct his bank to open a 

credit in favour of the seller and in accordance with the terms agreed under the sale 

contract,
32

 henceforth the buyer becomes an applicant of the credit and the seller 

becomes the beneficiary of the credit. 

 

2.1.2 Its including conditions of the contract 

As it has been established in contract A above, that it is the buyer‟s duty under the 

sale contract to instruct his bank to open the credit in favour of the seller. The bank 

therefore acts at the buyer‟s request to open the letter of credit in favour of the seller. 

The bank which acts under the buyer‟s instructions and opens the letter of credit in 

favour of the seller is known as the issuing bank which normally is in the buyer‟s 

country. The letter of credit normally includes the conditions such as presentation of 

some documents which must be fulfilled by the seller before the payment is made in 

his favour. Therefore, the issuing bank owes duties to its customer (the buyer or 

applicant) to make sure the seller meets the requirements of the credit before drawing 

from the credit
33

 and also the issuing bank is bound to pay the required amount if the 

conditions of the credit are met. 

                                                             
32 Etablissements Chainbaux SARL v Harbormaster Ltd [1955] 1 Lloyd's Rep. 303   
33 Midland Bank v Seymour [1955] 2 Lloyd‟s Rep 147  
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2.1.3 Title deed for the ownership of goods 

Under the diagram C1, the issuing bank may deal directly with the seller abroad and 

advise him on the opening of the letter of credit in his favour, hence the bank is 

bound to pay the seller after the seller‟s compliance with the presentation of the 

documents. The transaction of the credit is mainly on the presentation of the required 

documents because the bank is not dealing with goods, services or performance to 

which documents may relate.
34

 Nevertheless the transaction of the letter of credit is 

independent from the underlying sale contract between the buyer and the seller
35

 (A 

above). 

 

2.1.4 A secured mode of exchange 

In the diagram C2 shows alternatively the issuing bank may nominate another bank 

in the seller‟s country to facilitate the transaction for the purpose of speeding up the 

transaction and avoiding hiccups which can arise when the seller deals directly with a 

foreign bank at the buyer‟s country. The nominated bank is also known as the 

advising bank or confirming bank which acts as the agent
36

 of the issuing bank for 

the purpose of advising the seller on the opening of the letter of credit and facilitating 

the exchange of documents against the payment. Therefore the seller‟s duty is to ship 

the goods and tender the documents which represent the goods shipped to either the 

issuing bank or advising bank. The documents presented must satisfy the required 

terms and conditions of the letter of credits. 

 

2.2 The Twofold Role of the Bank in the Letter of credit 

The letter of credit is the most secured mode of payment because of its nature 

whereby the bank has twofold role under the credit. The bank‟s twofold role is 

towards the buyer and the seller this is because the bank acts as an intermediary 

between the buyer and the seller for the purpose of protecting the interest of both 

parties and avoiding the payment risks involved in international transactions. The 

twofold roles is based on the fact that firstly, the bank guarantees the seller on the 
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payment of the contract price upon tendering the required documents that means 

even if the seller ship defective goods the bank is obliged to pay against complying 

presentation as its duty is only to deal with the documents
37

 unless there is a fraud 

committed by the seller or with the seller‟s knowledge,
38

 this is also supported by 

Proctor, C and Nathanson N in the „Enron, Letters Of Credit And The Autonomy 

Principle’
39

 who laments that,“...a dispute between the buyer and seller as to the 

quality of the goods, the existence of a breach of contract or any other matter, will 

not generally have any impact upon the obligations of the issuing bank, it must pay 

against presentation of documents which conform to the terms of the credit.” 

Secondly, under the twofold role of the bank it also protects the buyer because the 

payment cannot be made to the seller unless the latter ships the goods and tender to 

the bank the required documents. In most cases these are documents of title to goods 

such as the bill of lading which gives the buyer the right towards the carrier or 

insurance. This chapter therefore elaborates the bank‟s twofold role towards the 

buyer and the seller and at the same time it shows which security is offered by the 

letter of credit. 

 

2.2.1 The bank’s role towards the buyer 

It has been established earlier that the letter of credit can be opened at the buyer‟s 

request therefore the issuing bank as an agent of the buyer has the following duties, 

first the bank‟s  duty towards the buyer is to issue an efficacious credit, this is a 

credit which complies with the instructions of the applicant (buyer), second is to 

receive documents from the seller and examine them for the purpose of establishing 

if the presented documents are complying with the terms of the credit and third the 

bank‟s duty is to make payment in accordance with the credit's stipulations. The 

arrangement of payment to the seller can be done by either the issuing bank itself or 

correspondent bank in the seller‟s country.  
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When the issuing bank nominate another bank at the seller‟s country for the purpose 

of advising the seller on the procedures of the transaction the nominated bank 

therefore acts as the agent of the issuing bank. Therefore any bank which receives the 

documents from the seller has a duty to examine them carefully on behalf of the 

buyer and in accordance with the terms of the letter of credit. 

 

2.2.2 The bank’s duty to issue an efficacious credit 

The issuing bank has a duty to open the letter of credit in accordance with the 

buyer‟s (applicant) instructions this is because in most cases the buyer has an 

obligation in the underlying sale contract to instruct his bank to open the credit with a 

particular terms agreed by the parties (buyer and seller). The bank‟s failure to open 

the credit in accordance with the buyer‟s instructions may be treated by the seller 

(beneficiary) as the buyer‟s breach of conditions of the sale contract and therefore the 

seller may repudiate the contract and claim damages suffered from the buyer.
40

 There 

is no doubt that the bank can be asked to indemnify the applicant (buyer) for any 

damages suffered by the applicant for bank‟s failure to issue the required credit. For 

example, in Trans Trust SPRL v Danubian Trading Co Ltd,
41

 In this case the court 

held that the plaintiff is entitled to be indemnified any damages and losses he 

suffered due to defendant‟s failure to procure the credit in favour of third party, this 

is because the contract between the plaintiff and the third party seller was in the 

contemplation of the parties, therefore from this point the researcher establishes that 

the bank can be liable for any loss which the applicant of the credit may incur due to 

the bank‟s failure to open the letter of credit in accordance with the buyer‟s 

(applicant‟s) instructions. Although it is argued that because of the doctrine of the 

autonomy of the credit
42

 the bank is free from any liability or loss which the parties 

may incur under the underlying sale contract due to the bank‟s failure to issue an 

efficacious credit,
43

 still there is no doubt that the autonomous nature of the letter of 

credit as it is provided by Article 4 of the UCP 600 is only preventing the applicant 
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interference with the bank when the bank is discharging its payment obligation under 

the credit, Ward and Wight
44

 emphasises that, “The autonomous nature of the bank‟s 

undertaking applies only to payment obligation owed to the beneficiary and is not 

automatic bar to any action by the applicant against the bank for any possible breach 

of duty.” 

Therefore, if the bank fails to open an efficacious credit which is in accordance with 

the buyer‟s instructions the former will be in breach of its duty of which the buyer 

can claim against the bank for any possible damages. However, it must be noted that 

the bank‟s liability for failure to issue an efficacious credit is not extended to 

situations where the applicant failed to give the bank a clear instructions as the bank 

cannot be liable if it acted upon ambiguous instructions,
45

 but when there are clear 

instructions from the applicant the bank is under the obligation to issue a letter of 

credit in accordance with the buyer‟s instructions. The buyer is therefore confident 

when he uses the letter of credit as he is sure that he will get what he wants under the 

credit since the bank is bound to act according to his instructions, hence there is no 

doubt that this is one of the securities required by the buyer. For example, when the 

credit is opened according to the buyer‟s instructions he will be sure of getting the 

documents he requested such as the bill of lading, insurance policy or certificate of 

good quality because the seller cannot draw on the credit unless he tenders the 

requested documents. 

 

2.2.3 The bank’s duty to receive and examine documents 

Article 14
46

 provides for the standard of examination of the documents presented by 

the beneficiary against payment under the letter of credit. The researcher established 

earlier that the seller can either present documents to the issuing bank at the buyer‟s 

country or nominated bank at his own country depending on the bank‟s 

arrangements. It must therefore be noted that any bank which receives documents 

from the seller has a duty to examine the documents for the purpose of determining 

                                                             
44 Ibid at P.388  
45 Ozalid Group (Export) Ltd v. African Continental Bank [1979] 2 Lloyd's Rep. 231 
46 The Uniform Customs and Practice  600 of 2007, Article 14 



 30 

whether the documents presented by the seller are compliance to the terms and 

conditions of the credit as article 14(a) of the UCP 600 provides that; “Nominated 

bank acting on its nomination, a confirming bank, if any, and the issuing bank must 

examine a presentation to determine, on the basis of the documents alone, whether or 

not the documents appear on their face to constitute a complying presentation.” 

The documents are complying only if they are in accordance with the terms of the 

letter of credit,
47

 usually the terms of the credits are set out by the buyer who is the 

applicant of the credit, from this point the researcher noted that the buyer is protected 

by the bank so that he can get nothing other than the requested documents. The bank 

is not supposed to accept the discrepant documents which do not comply with the 

terms of the letter of credit because that will be contrary to the buyer‟s instructions. 

The bank can be responsible if it accepts non-complying documents from the seller. 

The bank‟s duty to examine the documents is subject to the doctrine of strict 

compliance which is one of the fundamental principles of the letters of credits.
48

 In 

the doctrine of strict compliance the bank is not allowed to accept any document 

which does not comply with the letter of credit unless the buyer authorises the bank 

to the contrary.
49

 In other words the bank must act under the instructions provided by 

the buyer under the letter of credit and if the bank acts to the contrary the buyer may 

refuse to reimburse the bank.  

 

One of the cases which show how the bank is obliged to abide with the doctrine of 

strict compliance is Soproma SpA. v Marine & Animal By-Products Corporation,
50

 

the buyer from Italy purchased Chilean fish from the seller in New York, the 

payment was to be made through the letter of credit in one of the banks in New York, 

the seller was suppose to tender amongst others the negotiable bill of lading which 

had to be marked as "freight prepaid” as well as the certificate which shows that the 

goods had a minimum of 70 per cent protein. However, the seller presented to the 

bank a non-negotiable bill of lading which showed the “collect freight” instead of 

                                                             
47 Ibid at  Article 2 
48  Equitable Trust Company of New York v Dawson Partners Ltd (1927) 27 Ll. L. Rep. 49  
49 Glencore International AG v Bank of China [1996] 1 Lloyd's Rep. 135 
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“freight prepaid.” Also according to the analysis certificate presented by the seller 

the goods had only a content of 67 per cent of protein instead of 70 per cent required, 

furthermore, the bill of lading and invoice issued by the seller were inconsistence on 

the type of the good because the invoice described the goods as “Fish Full Meal” 

while the bills of lading describe the goods as a “Fishmeal”. The buyer rejected the 

documents tendered to the bank for non-conformity with the terms of the letter of 

credit and the court decided in favour of him,  it was therefore held that, since the bill 

of lading did not comply with the terms of the letter of credit as it was not negotiable 

and marked as a “freight collect” instead of  “freight prepaid”, also the content of 

protein was too low compared to the minimum amount required, the bank and the 

buyer had the right to reject those documents for non-conformity.  

 

However, it must be noted that the bank is exempted from liability for the form, 

sufficiency, accuracy, genuineness or legal effect of any document and it is also 

exempted from the liability with respect to the description of the goods or of their 

quantity, weight, quality or packing or for acts of the carrier
51

 provided that the bank 

has taken reasonable care to check the documents and thus the documents are 

complying with the terms of the credit on their face.
52

 It is therefore upon the buyer 

to prove that the bank has not taken reasonable care to examine the documents.
53

  

 

2.2.4 The consequences of non-compliance by the bank 

The author establishes in the research that the letter of credit normally creates the 

string of contracts of which the advising bank, if there is any, acts as the agent of the 

issuing bank while the issuing bank acts as the buyer‟s agent,
54

 hence the buyer is the 

principal. Under the law when an agent acts outside its mandate it is always acting at 

its own risks because the principal has a right to disown any act which has been done 

by his agent without his authority.
55

 Therefore, the doctrine of strict compliance is 
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protecting the buyer‟s interest as the bank is bound to accept from the seller the 

documents which are strictly complying with the terms of the credit. The bank is at 

risk of not getting reimbursed when it acts contrary to the buyer‟s instructions in the 

letter of credit. Usually the buyer includes the list of documents such as the bill of 

lading and the insurance policy to be presented by the seller for payment to be made 

under the letter of credit. The documents such as the bill of lading is very important 

for the buyer because it acts as the document of title to the goods and also such kind 

of documents give the buyer the rights against the carrier in case of any default
56

 

hence the buyer always wish to get a particular document as he requested.  

The Equitable Trust Company of New York v Dawson Partners Ltd
57

  is one of the 

cases which show the situations where the buyer can refuse to reimburse the bank if 

it acts outside its mandate and pay against non-complying documents presented by 

the seller. In this case the letter of credit was opened in favour of the seller, for the 

payment to be made the seller was suppose to tender documents amongst others the 

certificate from experts which shows the quality of the goods shipped. However the 

bank informed the seller that the payment will be made upon tendering the certificate 

from expert instead of experts, the seller fraudulently shipped mainly rubbish of 

which was not mentioned by one expert who examined the goods, hence the seller 

successfully tendered a certificate of one expert to the bank against payment under 

the letter of credit. In this case the House of Lords decided in favour of the buyer. It 

was therefore held that the buyer was not entitled to reimburse the bank because the 

latter acted contrary to the instructions set out in the credit as they only accepted a 

certificate of good quality from one expert instead of accepting certificate of good 

quality at least from more than one expert. In emphasising the doctrine of strict 

compliance Lord Viscount Sumner
58

 stated that;  

“It is both common ground and common sense that in such a 

transaction the accepting bank can only claim indemnity if the 

conditions on which it is authorised to accept are in the matter of the 
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accompanying documents strictly observed. There is no room for 

documents which are almost the same, or which will do just as well. 

Business could not proceed securely on any other lines. The bank‟s 

branch abroad, which knows nothing officially of the details of the 

transaction thus financed, cannot take up itself to decide what will do 

well enough and what will not. If it does as it is told, it is safe; if it 

declines to do anything else, it is safe; if it departs from the conditions 

laid down, it acts at its own risk.” 

Therefore, bank cannot be liable if it pays the seller against the ingenious forged 

documents which cannot be detectable after exercising a reasonable care. In the Gian 

Singh & Co Ltd v Banque de l'Indochine
59

  the buyer instructed the bank to open the 

letter of credit in favour of the seller and one of the conditions of the credit was that, 

the seller to present to the bank a certificate of satisfaction which must be signed by 

the managing director of the buyer. The seller presented to the bank the required 

documents including the rubber-stamped certificate of satisfaction which purportedly 

to be signed by the managing director of the buyer henceforth the bank paid the seller 

and debited the buyer accordingly. The buyer later claimed that the bank debited him 

wrongly because the signature in the certificate of satisfaction was forged, however 

the court held that the buyer is liable to reimburse the bank because the certificate of 

satisfaction presented by the seller was complying on its face and the forgeries could 

not be detected by the bank even though the latter exercised a reasonable care. 

 

2.2.5 The bank’s duty to make payment according to the terms of the credit 

The UCP
60

 gives the banks instructions to honour the credit when the presentation is 

compliance
61

 hence the buyer is sure that his obligation to make payment under the 

underlying sale contract will be met by the bank. This is because the buyer‟s 

obligation to make payment to the seller cannot be discharged merely because the 

bank has refused to make payment under the credit. Therefore, after opening the 

letter of credit according to the buyer‟s instructions and examining the documents the 
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bank is under obligation to pay the seller when the latter presents complying 

documents. When the bank refuses to make payment to the beneficiary after the 

complying presentation it is a breach of the contract for both the beneficiary and the 

applicant. Therefore the author finds it most likely that the applicant (buyer) can 

claim to be indemnified by the bank any damages the seller recovered from the 

applicant. 

 

2.3 The bank’s role towards the seller 

The researcher establishes that the general characteristic of the letter of credit is 

mainly based on the obligations of the bank to finance the transaction while 

protecting the interest of both parties to that particular transaction. There is no doubt 

that any seller needs to have security of payment under any transaction, therefore the 

guarantee of payment given by the bank protects the seller‟s interest. The bank 

guarantees to make payment to the seller when the seller meets the conditions of the 

credit.
62

 Because of the bank‟s guarantee to make payment to the seller once certain 

criteria are met the bank is therefore under the following obligations firstly, to 

check/examine the documents and advise the seller accordingly and secondly, to 

make payment to the seller without referring to the underlying sale contract even 

though the letter of credit is generated from the underlying sale contract.
63

 

 

2.3.1 The bank’s obligation to check the documents and advise the seller  

The bank has an obligation to examine the documents presented by the seller and 

determine “on the face basis of documents alone, whether or not the documents 

appear on their face to constitute a complying presentation.”
64

 The bank‟s obligation 

to examine the documents must be done within five banking days
65

 hence this gives 

the seller security as he is sure at what time he will be paid. When the complying 

documents have been presented by the seller but they are wrongly rejected by the 

bank the seller has a right to sue the bank for rejecting the documents wrongly,
66
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therefore the bank must advise the seller within the stipulated time and at the same 

time the bank is bound to pay the seller immediately when the latter presented 

complying documents.
67

 As far as article 15
68

 and article 14 (b)
69

 are concerned the 

bank which delays to make payment to the beneficiary of the credit after determining 

that the documents are complying can be in breach of its obligation to the beneficiary 

of which the latter can seek remedies against the bank. It is supported by Charles 

Debattista
70

 who states that; 

“It is arguable that while the Art.14 (b) gives each bank five banking 

days to decide whether to pay, Article 15 says that it must pay 

immediately it comes to that decision and that Art.16 (d) requires the 

greatest expedition possible. The consequence would be that a bank 

proven by the beneficiary to have been waited for the fifth day would 

be in breach of its duty to pay the beneficiary and would be liable 

towards the beneficiary, for example for interest on the sum due.” 

Furthermore, the bank is under obligation to comply with the strictly procedures of 

dishonouring the credit when the documents presented by the seller are not 

complying.
71

 The bank has got two options of either to approach the applicant 

(buyer) for a waiver of the discrepancies so that the bank can accept the documents 

despite the discrepancies
72

 or may refuse to honour the credit and gives the seller a 

proper notice of dishonouring the credit.
73

 Whichever the option the bank may take it 

must make sure that the option is done within five banking days.
74

 Therefore if the 

bank fails to act within the stipulated period or within the stipulated procedures, it 

can be treated as a breach of obligation to advise the beneficiary, hence the seller can 
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claim for the damages against the bank
75

 and the latter can be precluded from 

claiming that the documents do not constitute a complying presentation.
76

  In the 

case of Co-operative Centrale Raiffeisen-Boerenleen-Bank B.A. v. The Sumitomo 

Bank
77

  it was held that the beneficiary is protected under the letter of credit in a 

sense that if the bank delays to reject the non-conforming documents within the time 

frame provided it can be treated as a waiver of discrepancies that means the non-

conforming documents can then be regarded as conforming documents this is further 

emphasised in Article 16(f)
78

 which states that, “If an issuing bank or a confirming 

bank fails to act in accordance with the provisions of this article, it shall be precluded 

from claiming that the documents do not constitute a complying presentation.” 

Therefore, when the traders use the letter of credit as the mode of payment the 

position of the seller is very secured because firstly, the bank has an obligation to pay 

immediately when it finds that the seller‟s presentation is complying, secondly, the 

bank is under obligation to advise the seller on the discrepancies on the credit within 

five banking days so that that latter can have an opportunity to establish whether the 

discrepancies are valid or unjustified henceforth the seller can have option of either 

to correct the documents or ignore the discrepancies. 

 

2.3.2 The Bank’s duty to make payment to the seller  

The seller (beneficiary) under the letter of credit has good payment security because 

the bank has a duty to make payment when the conditions of the credit are met. The 

researcher identifies that when the traders decide to use the letter of credit as the 

mode of payment the buyer will be under obligation to procure the credit hence the 

credit will be opened by the bank at the request of the buyer, however when the bank 

accepts the buyer‟s instructions and opens the letter of credit in favour of the seller it 

commits itself to make payment to the seller if the latter fulfils the requirements 

under the credit conditions. From this point of view a separate contract between the 
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bank and the seller is formed. The buyer cannot stop the bank‟s obligation to pay the 

beneficiary by referring to the underlying sale contract because the letter of credit is 

an independent contract this is known as the autonomy of the credit as it is provided 

by Article 4
79

  which states that; 

“a. A credit by its nature is a separate transaction from the sale or 

other contract on which it may be based. Banks are in no way 

concerned with or bound by such contract, even if any reference 

whatsoever to it is included in the credit. Consequently, the 

undertaking of a bank to honour, to negotiate or to fulfil any other 

obligation under the credit is not subject to claims or defences by the 

applicant resulting from its relationships with the issuing bank or the 

beneficiary. A beneficiary can in no case avail itself of the contractual 

relationships existing between banks or between the applicant and the 

issuing bank. b. An issuing bank should discourage any attempt by the 

applicant to include, as an integral part of the credit, copies of the 

underlying contract, proforma invoice and the like.” 

 

It is established in Edward Owen Engineering Ltd v Barclays Bank International 

Ltd
80

  that the bank is obliged to make payment to the seller when the terms and the 

requirements of the letter of credit are met. The bank cannot be involved in any way 

in the dispute between the buyer and the seller even in situations where the buyer 

have a cross-claim against the seller or in situations where the goods shipped are not 

complying with the sale contract. The bank still must honour the credit and pay the 

seller once he fulfils the instructions under the letter of credit.
81

 Moreover, Lord 

Denning provided that “under the irrevocable credit the buyer cannot cancel the 
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credit without the authority of both the seller and the bank, even though the credit is 

initially opened as per the buyer‟s instructions.”
82

 

The Hamzeh Malas & Sons v British Imex Industries Ltd
83

 is one of the cases 

which show how the court is reluctant to let the buyer interfere with the payment 

under irrevocable letter of credit. Often the courts are not ready to let the bank 

accepts the buyer‟s instructions which prevent the bank from making payment under 

the credit. In Hamzeh Malas & Sons v British Imex Industries Ltd
84

 the plaintiff 

purchased reinforced steel rods from the defendant of which was to be shipped by 

two instalments and payment was to be made in two separate confirmed letters of 

credit per each instalment, the plaintiff opened the two separate letters of credit in 

favour of the seller. After shipping the first instalment the seller received payment 

under the first letter of credit, however the plaintiff (buyer) discovered that the first 

instalment was defective hence asked for the court‟s injunction to stop the defendant 

from drawing money under the second letter of credit. The plaintiff‟s application was 

refused by the court which held that; when a confirmed letter of credit is opened it 

means that it is a new bargain between the bank and the seller which gives the bank 

responsibilities to make payment in favour of the seller when the latter meets the 

conditions of the credit such as tendering of the shipping documents, hence the bank 

cannot refuse to make payment when the conditions are satisfied by the seller 

otherwise it will be in breach of the contract. Lord Justice Jenkins at paragraph 129
85

 

said that;  

“...and it seems to be plain enough that the opening of a confirmed 

letter of credit constitutes a bargain between the banker and the 

vendor of the goods, which imposes upon the banker an absolute 

obligation to pay, irrespective of any dispute there may be between the 

parties as to whether the goods are up to contract or not. An elaborate 

commercial system has been built up on the footing that bankers' 
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confirmed credits are of that character, and, in my judgment, it would 

be wrong for this court in the present case to interfere with that 

established practice.” 

The principle of the autonomy of the credit is further clearly defined by Le Dain J. in the 

case of the Supreme Court of Canada in Bank of Nova Scotia v Angelica-Whitewear at 

paragraph 81
86

 which states that; 

“The fundamental principle governing documentary letters of credit 

and the characteristic which gives them their international commercial 

utility and efficacy is that the obligation of the issuing bank to honour 

a draft on a credit when it is accompanied by documents which appear 

on their face to be in accordance with the terms and conditions of the 

credit is independent from the underlying contract from which the 

credit was issued. Disputes between the parties to the underlying 

contract concerning its performance cannot as a general rule justify a 

refusal by an issuing bank to honour a draft which is accompanied by 

apparently conforming documents.” 

 Therefore, the seller has security of payment since the buyer cannot be allowed to 

interfere with the payment under the letter of credit. That indicates the opening of the 

letter of credit constitute a new contract between the seller and the bank of which the 

latter is committed to make payment when the former presents proper documents, 

this is known as the autonomy of the letter of credit. The autonomy of the credit 

needs the bank to treat the letter of credit as an independent and separate contract 

between the bank and the seller only, which is different from the sale contract 

between the buyer and the seller hence the bank guarantees to make payment to the 

seller upon fulfilling the requirements of the letter of credit. The bank can only refer 

to the documents representing the goods and not the goods themselves.
87

 It is not the 

duty of the bank to examine the goods on behalf of the buyer even though it is the 

buyer who instructs the bank to open the letter of credit in favour of the seller for the 
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goods shipped. The bank cannot refuse to make payments by relying on the terms of 

the sale contract between the buyer and the seller that means when the bank 

examines the documents tendered by the seller its main duty is to check whether they 

comply with the terms of the letter of credit and not whether they comply with the 

terms of the sale contract
88

 or whether the goods shipped are defective or not. Many 

times the parties under international trade do not trust each other and it is most likely 

that a lot of international transactions would have not taken place because of the 

limited security, however the modes of payment such as an irrevocable letter of 

credit has made it possible for the international transactions to take place without any 

fear for both parties involved. 

 

2.4 Conclusion 

This chapter examines the sides of banks roles towards the buyer and the seller 

because the bank acts as an intermediary between the buyer and the seller for the 

purpose of protecting the interest of both parties and avoiding the payment risks 

involved in international transactions and letter of credit on discussing the 

responsibilities of bank towards the buyers and sellers under international 

transaction. 
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CHAPTER THREE 

THE LEGAL AND INSTITUTIONAL FRAMEWORK GOVERNING   

LETTER OF CREDIT 

 

3.0 Introduction   

Chapter three explores legal frame work governing payment under international trade 

by establishing the applicability of the Uniform Customs and Practice for 

Documentary Credit which is the set of rules introduced by the (ICC) to govern the 

application of the letter of credits and thereafter shall introduce the Institution 

framework which harmonise all disputes arose out of Documentary Credit. This 

means in this chapter the researcher shows the legal frame work of LC international 

wise and thereafter shall provides the comparison between the position in USA and 

Tanzania. 

 

3.1 Legal and Institutional Framework governing International Letter of 

Credits 

There are mainly two intergovernmental institutions that make rules governing 

international letter of credits which includes United Nations on International Trade 

Law (UNCITRAL) and International Chamber of Commerce (ICC).  In Tanzania 

provision for commercial arbitration is a common feature of the contractual 

documents facilitating inward foreign direct investment or other commercial 

activities. Virtually all agreements between foreign investors and state authorities or 

local companies contain an arbitration clause. These cross-border agreements 

generally provide for arbitration under the, the Washington Convention on the 

Settlement of Investment Disputes between States and Nationals of Other States 

(Washington Convention of 12
th

 January 1965), Arbitration Rules of the 

International Chamber of Commerce (ICC) and Arbitration Rules of the London 

Court of International Arbitration (LCIA).  
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3.1.1 United Nations on Commission on International Trade Law 

This is the UN organization specializing in codifying and unifying international trade 

law therefore its business is to modernizing and harmonizing of rules on international 

business by issuing different model and treaties such as 2001-United Nations 

Convection on the Assignment of Receivables in International Trade and 2005 –

United Nations Convention on Independent Guarantees and stand-by Letter of 

Credit.  

 

3.1.2 International Chamber of Commerce 

 ICC is another institution that, their rules have become global rules of business and 

accepted by all in regulating bank transactions. ICC has contributed to basic legal 

structure of letter of credits to promote international trade by issuing landmark sets of 

following rules and model laws such as UCPD 600 the latest version which was 

published in2006, supplement to UCP 500 for Electronic presentation (eUCP) and 

Uniform Rules for Demand Guarantees (URDG No. 458) and International Standby 

Practice (ISP98). 

Therefore the position of international law does not treated LC as a contract rather 

than rules governing bank practices,
89

 so ICC does not actually specify the 

jurisdiction of the court once any disputes arises when using letter of credits because 

its upon to the parties themselves to decided the choice of law when entering into 

trade transaction, therefore to me it is important to have local governing laws which 

shall be used in deciding different matters. 

3.1.3 Tanzania National Construction Council 

The Tanzania National Construction Council (NCC) is a statutory body created under 

the National Construction Council Act.
90

  In 2001, the NCC adopted a set of 

Arbitration Rules, to enable parties to settle their construction disputes under these 

Rules. However, since arbitration is relatively undeveloped in Tanzania, parties were 

resolving their disputes under the NCC arbitration rules, regardless of the subject 

                                                             
89  The Uniform Customs and Practice 600 of 2007, Article 4 
90

 G.N 20 of 1979 



 43 

matter of the dispute. The Arbitration Act
91

 is the principal law regulating arbitration 

in Tanzania. Although it was passed after the UNCITRAL Model Law, it still does 

not reflect the Model Law closely. The Arbitration Act follows closely its 

predecessor, which was first introduced in 1931 and amended in 1971. For example, 

the Arbitration Act still refers to the Geneva Protocol on Arbitration Clauses 1923 

(appearing as Schedule 3) and to the Geneva Convention on the Execution of Foreign 

Arbitral Awards 1927 (appearing as Schedule 4). The Civil Procedure Code
92

 also 

contains a default set of arbitration rules and procedures that apply if the parties 

agree to refer a dispute that is being heard before a court to arbitration. In addition, 

Schedule 2 to the CPC regulates procedure for filing of arbitral awards without court 

intervention. 

The Arbitration of Tanzania still incorporated multilateral agreements like Geneva 

Protocol on Arbitration Clause, 1923 and Geneva Convention on the execution of 

Foreign Arbitral Awards of 1927 and The New York Convention entered into force 

in Tanzania on 12
th

 January 195. Also Tanzania has entered into 13 bilateral 

agreements relating to arbitration, including with Switzerland on 6
th

 April 2006, 

Germany on 12
th
 July 1968 and The Netherlands on 1

st
 April 2004. In addition, 

Tanzania has entered into bilateral investment treaties with the UK on 2
nd

 August 

1996, Sweden on 1
st
 March 2002, Finland on 30 October 2002 and Italy on 25 April 

2003. Tanzania has agreements with Denmark, Egypt, Korea, Mauritius, Malawi and 

Zimbabwe that are signed but have yet to be implemented. 

Therefore with that regards of the fact that Tanzania enters into agreements Tanzania 

with different nations there is no doubts for the applicability of ICC rules and as well 

as UNCITRAL rules. 

 

 

                                                             
91

 Cap 15 R.E 2002 

92 Cap 33 R.E 2002 
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3.1.4 National Payment System 

National Payment System (NPS) is defined as a group of institutions and a set of 

instruments and procedures, used to ensure the circulation of money within a 

country. The NPS supports the full spectrum of financial activity, from Tanzanian 

businesses transacting globally in the international markets to servicing the 

individual payment requirements of the Tanzania populace. 

 

Stakeholders are those that have an interest in the NPS. This definition includes those 

that own, provide, manage or use components of the system, or take ultimate 

responsibility thereof. The major stakeholders are  bank of Tanzania; as the monetary 

authority in Tanzania, fulfils a pivotal role in the economy and, specifically, in the 

NPS, Financial Institutions: Commercial banks and registered financial institutions 

under the BOT act  and other stakeholders included in the payment system are:  

infrastructure providers  such as telecommunication companies,   payment service 

providers such as Swift, Card Operators, payment System End-Users: such as  

Individuals, corporate businesses and government, regulatory authorities such as Dar 

es salaam Stock Exchange (DSE), Capital Markets Authority Government, regional 

Monetary Authorities and Regional Arrangements  such as the East Africa 

Community and International Monetary Authorities; these bodies include IMF, 

World Bank. Thus is to say NPS is the regulatory board in Tanzania which regulates 

payments system and as far as L/C is of concerned it is the obligation of NPS to 

promote L/C and look forward the challenges of the law governing it so as to reduce 

the risk of unsecured payment under the L/C. 

 

3.1.5 The Bank of Tanzania 

The role of Bank of Tanzania (BOT)  in payment systems entails but is not limited to 

the following functionalities namely as a user of Payment Systems; a central bank 

has its own transactions to carry out requiring the movement of funds for example 

settlement of government securities. Also BOT act as  a member of Payment 

Systems, the central bank can make and receive payments on behalf of its own 

customers for example government departments and other central banks. As a 

provider of Payment Systems:  
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The provision of settlement account to both the government and the commercial 

banks operating in the payment systems and also be involved in wider issues such as 

promoting competition and cooperation while encouraging the development and 

adoption of technical standards. Therefore, BOT as the bank of all other bank its 

there to regulate bank practice and promote the national on the issue of investments 

to different stake holder outside Tanzania.  As far as L/C is of concerned BOT 

should take measures for a way forward to overcome those challenges facing law 

governing L/C. 

 

3.2 International Chamber of Commerce Arbitration court 

All disputes arising out of or in connection with the present contract shall be finally 

settled under the Rules of Arbitration of the International Chamber of Commerce by 

one or more arbitrators appointed in accordance with the said rules. This is a flexible 

and efficient in procedures for resolving domestic and International disputes. The 

court language is English and France but members of the secretary are familiar with 

more than 25 languages. 

 

The Court‟s secretariat comprises of permanent staff of more than 80 lawyers and 

support personnel. It is headed by a secretary General; it assists the Court in 

performing its functions as well as performing numerous functions of its own in 

accordance with the Rules and the Court‟s practice. The secretariat is divided into 

eight case-management teams, each dealing principally with cases relating to certain 

regions or language groups. Seven of the teams are base in Paris and eighth in Hong 

Kong operating under the same management structure as the other teams.
93

 Each 

team is led by a counsel, and comprises two or three deputy counsel plus 

administrative assistants. Also in dealing which team to allocate a new arbitration to, 

the secretary General considers such factors as the parties‟ nationalities, the place of 

arbitration, the languages and laws involved, and any other relevant factors. Basing 

on than the assessment, the secretary General allocates the case to the most suitable 

team.  

                                                             
93 Peter Ellinger & Dora Neo (2010) “The Law & Practice of Documentary Credit”, Hart publisher, 

North America,pg 418-419 
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The assigned team then become the principal point of contract for all players 

involved in the arbitration. The team assists the parties, counsel and arbitrators in 

applying the Rules and briefs the Court on its decisions. 

The court performs the functions entrusted to it under the ICC Rules for Arbitration 

and continually strives to assist parties and arbitrators to overcome any procedural 

obstacles that arise. In performing its functions, the court is mindful of its duty to 

make every effort to ensure that awards are enforceable at law. It is noted that, the 

Court is not a court in the judicial sense of the term. It does not itself resolve disputes 

or decide who wins or who loses arbitration. It does not award damages or even 

costs. Those are all functions reserved for independent arbitral tribunals appointed in 

accordance with the Rules. Therefore Court‟s specifically functions under the Rules 

as provided under Article 1(2) of the ICC,
94

 that it‟s there to fix the place for 

arbitration, assessing whether there is a prima facie ICC arbitration agreement,  

confirming, appointing and replacing arbitrators, taking certain necessary decisions 

in complex multi-party or multi-contract arbitrations, deciding on challenges field 

against the arbitrators, monitoring the arbitral process from the filling of the request 

for arbitration to the notification of the final ward to ensure that it proceeds in 

accordance with the Rules and with the required commitment to diligence and 

efficiency and scrutinizing and approving all arbitral awards,
95

 in the interests of 

improving their quality and enforcement. 

 

The researcher have noted that, parties are generally are not permitted to appeal 

against the tribunal award in International arbitration. The result is absolutely final, 

subject only to a request to set aside the award due to procedural irregularities such 

as unfair procedure or arbitrator lack of independence. This position is a bit 

challenging as most people do not take their matter in ICC as there is not enjoyment 

of appeal in case one party is aggrieved with the awards as compared with judicial 

systems. Also another challenge is the issue of choosing venue for the parties can be 

so complicated hence its either one party may fail to afford such cost of the cases. 

                                                             
94Article 1(2)of the International Chamber of Commerce, Arbitration Rules of 1998  
95 Article 3 & 4 of the International Chamber of Commerce, Arbitration Rules(1998) 
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3.3 International Chamber of Commerce for Documentary Credit Dispute 

Resolution Experts 

Since, May 2003, the International chamber of commerce authorized the 

Documentary for credit dispute resolution experts (DOCDEX) to litigate all disputes 

arose in banking techniques and practice for documentary credit. DOCDEX, is 

administered by the ICC International centre of expertise as a unit within the 

secretariat of the ICC International Court of Arbitration and can be applied for 

disputes arising under the ICC Uniform Customs and Practice for Documentary 

credit and the ICC Uniform Rules for bank to bank reimbursement under the 

Documentary credit (URR), the ICC Uniform Rules for collection.  

 

When parties, or individual, refer a matter to the ICC‟s Banking Commission they 

must adhere few steps firstly they must submit a request for DOCDEX decision, all 

relevant documents to the ICC International Centre for expertise and for opposing 

party, respond to the request must be filled by submitting the answer with all 

supporting documents. Thereafter the chairman may appoint three experts from 

amongst a panel of DOCDEX, most of whose members are bankers and lawyers 

highly experience in the field.
96

 The appointed DOCDEX experts are expected to 

study all the documentation involved and submit a joint report seeking resolve the 

matter. The decision is reached on the basis of documentation, there is no hearing.
97

 

Also the names of the DOCDEX experts are not disclosed in the report. 

The researcher observed that, under DOCDEX there no hearings, the decision is not 

binding and not intend to conform to the legal requirements of the arbitral award.  

This is a voluntary basis for the parties to respect them unless if only parties specify 

in advance that DOCDEX decision to be legally binding them. This is so ridicules as 

the award its self its not binding and at the same time no right to appeal, the 

researcher think if Tanzania could have national law governing L/C then it could be 

more easier to implement it and avoiding such technique procedures of ICC as 

                                                             
96 The ICC Rules for Documentary Credit Dispute Resolution Experts(2002),ICC Publication No.811 
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through the court of law parties could be comfortably enjoy their rights hence the 

decision is binding. 

 

3.4 Comparison of legal Frame Work and Position of the Law in USA and 

Tanzania. 

In Tanzania if the dispute arises and case goes to the court, the court will decide if 

that court have jurisdiction or not as stated in Section 20 of Civil Procedure Code
98

  

has provision for law of jurisdiction. If the court retain jurisdiction then it will 

enforce choice of law clause provided lawfulness of contract under Tanzanian law. 

The Law of Contract Act,
99

Section 10 defines what agreements are contracts. Section 

11 to 30 of the same law helps defining enforceable contract under Tanzanian Laws. 

There is no law existing in Tanzania that bars enforcement of foreign law so parties 

can choose what law will govern any dispute between them for that contract. 

Therefore when it comes to the L/Cs in Tanzania there is a branch of ICC which is 

there to receive all claims concerning rules and regulations that are provided by the 

ICC. Therefore if the parties agreed together to take their matter there they could file 

complain to the chamber for further determination.  

 

Also as far as the letter of credit is concerned. United States has their own subsidiary 

law named United States Uniform Commercial code to govern them when doing 

both local trading and interstate or international trade. Section 5-116 of the 

USUCC
100

 states that in default of choice of law the liability of issuing bank, 

nominated or advising bank is to be determined by the law of the place where the 

bank is located, for which purpose a branch of a bank is to be treated as an 

independent entity. It can be seen that USUCC places a greater emphasis that choice 

of law approach is fundamentally different from all other countries as USUCC deals 

with L/C transactions as a complex web of obligations saving by different parties to 

one another rather than as a series of contractual relationship.  

                                                             
98  The Civil Procedure Code [CAP 33 R.E 2002] 
99The Law of Contract Act  [ CAP 345 R.E 2002]  
100

 USUCC of 2005,Article 5-166 
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The USUCC has revised article 5-109
101

 that the seller can agree with third party 

who act in good faith to transact the obligation to the issuing bank who is the buyer‟s 

agent the issue which is treated different in UCP that once the seller has complied 

with the buyer‟s request then no third party liability shall be included.  

The comparison can be observed through the fraud exceptional principle as there is a 

different position between the two countries. There is narrowness of the fraud 

exception in Tanzania law in most of their regulatory documents governing contracts 

formation. The fraud exception exists in Tanzania law almost like a theoretical 

concept rather than a practical one. There are no many cases where this exception has 

been successfully applied in favor of the applicant. Although they knew that the 

documents were presented fraudulently, the strict requirements of establishing fraud 

have at many times left the banks without any other solution than paying. In 

Tanzania the courts are always likely to observe the objectivity of the contract rather 

than the subject matter, that is to say, the law are much narrowed for the parties to 

raise objections on the objectivity of the contract in case there is any breach of 

contract.  

However it is difficult to find any reason why this exception is not applied the way it 

is applied by American courts. American judges, where there is suspicion of fraud, 

do not hesitate to give temporary injunctions in order to stop payment and provide 

time for the buyer to establish his allegation. Lord Justice Ackner declared this 

practice in United Trading Corporation v. Allied Arab Bank Ltd 
102

with these 

words: 

“It is interesting to observe that in America, where concern to avoid 

irreparable damage to international commerce is hardly likely to be 

lacking, interlocutory relief appears to be more easily obtainable. A 

temporary restraining order is made essentially on the basis of 

                                                             
101

 USUCC of 2005, Article 5-109 

102 http://www.lawteacher.net/finance-law/essays/letter-of-credit.php/ixzz2PJEgzylK/21-10-
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suspicion of fraud, followed some months later by a further hearing, 

during which time the applicant has an opportunity of adding to the 

material which he first put before the court. Moreover, their 

conception of fraud is far wider than ours and would appear to include 

ordinary breach of contract” 

It suffices to say that, notwithstanding the widespread use of the UCP, universality 

can be a dangerous assumption to make in international trade. The best safe guard for 

certainty remains well-drafted choice of law and choice of jurisdiction clauses under 

the UCP rules. 

 

3.5 Conclusion  

The study in this area reveals that Law governing Letter of Credit still needs some 

more amendments which shall harmonise and balance the rights of both parties 

considering of their different Legal system. However the Institutions dealing with the 

disputes when arose out of Documentary Letter of Credit should also be improved by 

making the awards binding as parties voluntarily decided to claims their rights 

through the same channel hence having their own choice of law. 
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CHAPTER FOUR 

THE CHALLENGES FACING LAW AND PRACTICE UNDER LETTER OF 

CREDITS 

4.0 Introduction 

This chapter examines the effectiveness of the law on letter of credit, where the 

researcher identifies challenges that hinder the efficient application of the law in that 

regard.   

 

4.1 Applicability of the Uniform Customs and Practice for Documentary Credit 

The Uniform Customs and Practice for Documentary Credit (UCP) are the set of 

rules introduced by the International Chamber of Commerce (ICC) to govern the 

application of the letter of credits for the purpose of minimising the problems that the 

banks and their customers may face when using the letter of credits. The UCP 

contains definitions of terms for the purpose of the rules, the obligations of the 

parties to letter of credits and the guidelines for the presentation of documents. For 

example the rules guide the banks in relation to documents‟ examination, acceptance 

and rejection. The most recent revision of UCP came into effect in 1
st 

July, 2007 

which is known as UCP600. It must be noted that he UCP rules are not automatically 

applicable to all letter of credit. The rules are only applicable when incorporated by 

the text of the credit which expressly indicates that it is subject to the rules.
103

 In 

most cases the buyer and the seller expressly agree that the letter of credit should be 

governed by the UCP this is because the parties will know in advance which criteria 

are going to be used by the bank to examine the presented documents for payment to 

be made.
104

 Besides, the UCP rules are applied by many banks in the world hence it 

attracts the parties to incorporate the rules. When the buyer and the seller agree to 

incorporate the UCP into the letter of the credit they can expressly modify or exclude 

the application of any part of the UCP rules.
105

 

According to the research conducted specific in Ilala district in Dar es Salaam, it is 

discovered that most of challenges which facilitate the discrepancies in the law and 

                                                             
103 Article 1 of the Uniform Customs and Practice for Documentary Credits 600 
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procedures governing letter of credits include inefficiency of the law. Out of 65 

respondents 55 (84.6%) of them indicated that the law in that area is inefficient. The 

laws regulating documentary letter of credit is revealed to have loopholes which 

leads to a lot of discrepancies. Since UPC 6OO is the current code provided by ICC 

to regulate the bank practice but still these codes and the subsidiary regulation have 

weaknesses in the point of law and both procedures are somehow confusing.  

 

 4.2 Challenges on the law and procedure under letter of Credit  

There basically two legal challenges which reduce security in the L/C hence its lower 

the number of traders who using it. There are main two legal challenges which 

including the principle of autonomy and the principle of strict compliance. The 

research goes further indicating other challenges which are connected with other 

earlier mentioned challenges including fraud exceptional and issue of burden of 

proof. 

 

4.2.1 The principle of Autonomy  

This provision provides the facts about the letter of credits its self against the 

contract entered by the parties. The Article 4 of UCP
106

 gives explanatory that a 

credit by its nature is a separate transaction from the sale or other contract on which 

it may be based. In this position banks are in no way concerned by such contract, 

even if any reference whatsoever to it is included in credit. This means these letter of 

credits are there as to governor bank practices and any beneficiary can in no case 

avail itself of the contractual relationship existing between banks or between the 

applicant and issuing bank. However it follows that in the absence of fraud the 

beneficiary‟s breach of the underlying transaction does not entitled the bank to 

withhold payment of the credits, for the letter of credit engagement is between 

different parties and the payment obligation is conditioned only on tender of the 

relevant documents within the period of the credit and in conforming with the terms 

of credit.  
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To that point legal system differ as to whether the fraud must be in documents or 

whether fraud in the underlying transaction suffices, and in the case of forgery of 

documents, whether the beneficiary‟s good faith is irrelevant. Therefore any claims 

arising out of the underlying contract do not affect the bank‟s obligation to honour a 

L/C. As the basic principle underlying the L/C, it endows L/C a unique character 

which could separate it from any other kind of payment and also make it as most 

important way of payment. 

 

4.2.2 The Principle of strict compliance 

It is provided under article 34
107

  of UCP 600, concerning the principle of strict 

compliance to the disclaimer‟s effectiveness on the documents, that banks assume no 

liability or responsibility for the form, sufficiency, accuracy, genuineness, 

falsification or legal effect of any document(s), or for the general and/or particular 

conditions stipulated in the document(s) or superimposed thereon; nor do they 

assume any liability or responsibility for the description, quantity, weight, quality, 

condition, packing, delivery, value or existence of the goods represented by any 

document(s), or for the good faith or acts and/or omissions, solvency, performance or 

standing of the consignors, the carriers, the forwarders, the consignees or the insurers 

of the goods, or any other person whomsoever. So, according to this article, the bank 

will be discharged from any liability in case of documentary fraud. Therefore, rather 

than making consideration for the validity of those documents under a L/C, what a 

bank really cares about under UCP rules is the facial coherence of those documents- 

weather they meet the terms and conditions under a L/C apparently. So, things 

happens that under a free on board(FOB) contract, when a confirming bank in UK 

honours the seller (UK) a payment on the ground of the documents which apparently 

meet the terms under L/Cs. 
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4.2.3 Fraud Exception 

All jurisdictions admit of certain exceptions to the autonomy principle of credit. In 

particular, fraud on the part of the beneficiary or his agent in relation to documents 

tendered under the credit disentitles the beneficiary to pay. Therefore in this principle 

is actually based on provision of Article 3 and 4
108

 of the UCP600 that since under 

the law of documentary credit it is s treated as an autonomy credit, that is, its 

independence both from the underlying trade transaction between the applicant for 

the credit and the beneficiary, and from the relationship between the former and the 

issuing bank. That can actually prove that documentary credit is not legally bind 

unless if incorporated it in your contract, so in case of any fraud which the bank was 

not aware the no liabilities shall be upon the bank. And due to that reason it is actual 

differ from several jurisdiction on the issue of fraud. 

 

4.2.4 Burden of Proof 

Fraud exception, from this point, it has been interpreted in an extremely rigid way 

and mere allegation or suspicious of fraud is not enough for a bank to stop payment 

and for a court to give an injunction. In common law the wholly exceptional case 

where an injunction may be granted is where it is proved that the bank knows that 

any demand for payment already made or which may thereafter be made will clearly 

be fraudulent. But the evidence must be clear both as to the fact of fraud and as to the 

bank‟s knowledge. But at the same time this differ from different jurisdiction 

because some countries like United States a mere allegation or suspicious of fraud 

can make a bank to stop making payments and however the court provides 

injunction. 

 

4.3 Conclusion 

This chapter reveals general factors for the discrepancies which were observed by the 

researcher after going through the Law governing Letter of Credit and doing both 

field and library research which including inefficiency of the law, the principle of 

autonomy, and principle of strictly compliance, fraud exception and burden of proof. 
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The research here suggests that those legal factors should be observed by judiciary 

and see whether they can come up with the national regulation which shall harmonise 

the weaknesses of UCP. 
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CHAPTER FIVE 

FINDINGS AND DATA ANALYSIS 

5.0 Introduction 

Since the first uniform rules published by ICC in 1933, following the revised edition 

issued in 1951, 1962, 1974, 1983 and 1993,up to present UCP has became major 

rules governing the Letter of credits. However, for the very first beginning of the 

origin of UCP, the loopholes containing in the rules could be hotbeds for fraud, 

where ICC has been always making effort to balance its function for facilitating flow 

of international trade and also its intention for reducing fraud. Therefore this chapter 

provides the analysis of different legal challenges identified and presented in the 

preceding chapter, which means in this part the researcher analyses the effects and 

weaknesses of the law basing of legal challenges and non legal challenges.  

 

5.1 Legal challenges 

There are number of legal problems which have been observed by the researcher as 

follows; 

 

5.1.1 The inefficiency of UCP 600  

These rules issued by the International Chamber of Commerce (ICC) constitute a 

necessity for contemporary international trade and there is little point in discussing 

documentary credits without including the UCP in the discussion. The UCP is not 

intended to function as a legal code nor is it intended to have a comprehensive 

coverage. Instead one could say that the UCP is an agreement that contains 

international standardized terms based on international banking customs. For 

application it is often held that the UCP needs to be incorporated into the 

documentary credit contracts. According to Article 1 of UCP:  

“The Uniform Customs and Practice for Documentary Credits, 1994 

Revision, Publication No. 500, shall apply to all documentary credits 

(including to the extent to which they may be applicable standby 

letters of credit), where they are incorporated into the text of the 
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credit. They are binding on all parties thereto unless otherwise 

expressly stipulated in the credit.”
109

 

Therefore here one issue to be observed is that UCP as form of commercial custom 

can be applicable even without specific incorporation as long as nothing otherwise is 

expressly agreed upon. This opinion renders the UCP a part of the legal system. One 

problem which the researcher has questioning herself is that if is part of international 

laws why there some countries accepted them and some rejected them, this is 

because some countries observed that UCP does not seems to correspond to the 

actual legal system of their states as good example the issue of fraud is somehow 

differ from country to country. A good commercial law is one that promotes 

commerce because it maximizes certainty and predictability for the commercial 

community. To achieve this end, a law should give the best answers it can give to 

problems that can be predicted. The UCP cannot meet this standard without dealing 

with the fraud issue. The drafters of the UCP know of the problem of fraud; 

nevertheless they chose not to address it, leaving users of letters of credit without any 

guidance in dealing with the fraud problems they might encounter. This generates an 

unacceptable result-because unnecessary degree of uncertainty and unpredictability. 

This point was supported by 10 (15.4%) respondents out of 65. 

 Still, the rules regarding the documentary credit can be seen as a type of ius 

speciale, but it should be kept in mind that the UCP does not replace national 

regulations relating to, for instance, rules of contract interpretation which are 

universal binding. Therefore it is simply that this rule does not bind any traders 

whom wish to trade outside his country or state. To that point the most disputable 

issue here is that if people who are using letter of credit  they are bound by 

themselves then the issue to ask oneself is what‟s make it a bind. As with the 

interview the researcher did with one of the officer from Bank of Tanzania (BOT) he 

argued strongly that there are number of fraud done by parties and however there a 

lot of people who does not either understand what are their rights and obligation 

when incorporated LC in their contract.  
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He solely think that lawyer especially bank lawyers should come with the ideas of 

having local registration which shall show the rights and obligations of the parties 

bank inclusively when using L/C and he added further that those regulation should 

also includes those customers who are using telegraphic transfer (TT) as still there 

people who are using TT hence there number of frauds still keep increasing. 

Therefore if Lawyers and bankers sit together and create some different ideas on how 

to rescue customers from issue of fraud then it could be more usefully and help to 

reduce number of complains. However commercial lawyers argued that it was a great 

ideas for ICC as a regulating board to implements these rules governing L/C but still 

the board needs to make revision time to time in order to cover the loopholes which 

led to many discrepancies but those changes should not contradict any local 

mandatory laws or regulations. That is to say lawyers‟ needs local regulations which 

shall make conform for international and local traders. 

 

5.1.2 The Principle of autonomy credit is still taking over under UCP 600 

The principle of the autonomy of the credit creates clear boundaries for the bank‟s 

obligation. These boundaries are restricted to the terms of the credit alone and the 

underlying sales contract between the seller and the buyer is entirely irrelevant. 

When performing their duty of examining the presented documents the banks are 

unconcerned with whether or not the documents constitute a breach of contract 

between the seller and the buyer. The bank is only concerned with the instructions of 

the credit, and the question of whether the documents correspond to them. 

 

Article 5 of UCP 600 expressly mentioned that, “Banks deal with documents and not 

with goods, services or performance to which the documents may relate.”Further, in 

article 34 of UCP 600, it still regulates that; 

A bank assumes no liability or responsibility for the form, sufficiency, 

accuracy, genuineness, falsification or legal effect of any document, or 

for the general or particular conditions stipulated in a document or 

superimposed thereon; nor does it assume any liability or 

responsibility for the description, quantity, weight, quality, condition, 

packing, delivery, value or existence of the goods, services or other 
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performance represented by any document, or for the good faith or 

acts or omissions, solvency, performance or standing of the consignor, 

the carrier, the forwarder, the consignee or the insurer of the goods or 

any other person.
110

 

 

Therefore a credit by its nature is considered to be a separate transaction from the 

sale or other contract on which it may be based. In Midland Bank Ltd v Seymour 

Devlin J stated, “it is not for banks to reason why”. The only situation in which the 

documentary credit is not separate from the sales contract, and in which case the 

bank should refuse payment to the seller, is if it is proven that the seller is involved 

in a fraud using false documents.
111

 It actually follows that in the absent of fraud the 

beneficiary‟s breach of the underlying transaction does not entitle the bank to 

withhold payment of the credit, for the letter of credit engagement is between 

different parties and the payment obligation is conditioned only on tender of the 

relevant documents within the period of the credit and in conformity with the terms. 

Article 7( c) of UCP 600
112

 provides further that bank‟s undertaking is not subject  to 

claims or defences by the applicant resulting from its relationship with the issuing 

bank or the beneficiary, and a beneficiary cannot avail itself of the contractual 

relationships existing between banks or between the applicant and the issuing bank. 

As to this point with the different interviews conducted from bank officer they 

mostly argued that they need their local laws to guide them because UCP are the to 

regulate bank practices on the modes of payments through L/C therefore, banks do 

not deal with the goods, services or performances to which the documents may relate 

rather than making payments after presentation of documents its done. That is to say 

bank only owes a duty of investigating the appearance and a content of the L/C is 

having been adhering to.  

 

                                                             
110The  Uniform Customs and Practice 600 of 2007, Article 5&34 
111 Midland bank Ltd v Seymour [1955] 2Lloyd‟s Rep 147, pp 170-175 
112 The Uniform Customs and Practice 600  of 2007, Article 7 
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However one commercial lawyer who always conducting commercial litigations 

argues that the fraud exception to the autonomy of documentary letters of credit 

should not be confined to cases of fraud in the tendered documents but should 

include fraud in the underlying transaction of such a character as to make the demand 

for payment under the credit a fraudulent one. She stated further that the fraud 

exception to the autonomy of a documentary credit should extend to any act of the 

beneficiary of a credit the effect of which would be to permit the beneficiary to 

obtain the benefit of the credit as a result of fraud. The fraud exception should be 

confined to fraud by the beneficiary of a credit and should not extend to fraud by a 

third party of which the beneficiary is innocent. The fraud exception should not be 

opposable to the holder in due course of a draft on a letter of credit. 

 

5.1.3 The doctrine of strictly compliance still exists. 

As according to article 15 of the UCP
113

 provides the issue of disclaimer on 

Effectiveness of documents that banks assume no liability or responsibility for the 

form, sufficiency, accuracy, genuineness, falsification or legal effect of any 

document(s), or for the general and/or particular conditions stipulated in the 

document(s) or superimposed thereon; nor do they assume any liability or 

responsibility for the description, quantity, weight, quality, condition, packing, 

delivery, value or existence of the goods represented by any document(s), or for the 

good faith or acts and/or omissions, solvency, performance or standing of the 

consignors, the carriers, the forwarders, the consignees or the insurers of the goods, 

or any other person whomsoever. So, according to this article, the bank will be 

discharged from any liability in case of documentary fraud. While the principle of 

the autonomy of the credit establishes rules for how the document examiner should 

relate to facts and circumstances other than the tendered documents, the principle of 

the doctrine of strict compliance confines itself to the question of how strictly the 

documents most comply with the specific instructions of the credit. According to the 

principle, the seller must produce the exact documents as instructed by the bank and 

the bank must only accept such exact documents.  

                                                             
113 The Uniform Customs and Practice 600 of 2007, Article 15   
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The reason for this is that the bank acts as an agent for the buyer and an agent acting 

outside of its authority (the authority limited through the instructions of the credit) 

does it effectively.  

Therefore, rather than making consideration for the validity of those documents 

under a L/C, what a bank really cares about under UCP rules is the facial coherence 

of those documents- weather they meet the terms and conditions under a L/C 

apparently. For the interview conducted with BOT officer he argued that in case of 

outsider of the underlying contract, how could a bank easily find the fraudulent 

evidences in the underlying sale contract without the knowledge of the real 

negotiation facts between the buyer and seller. And, how could it be possible for a 

bank with plenteous professionals in maritime field who are equipped well for 

identifying a fraud document be able to interfere with their duties, however even if 

the banks are willing to do so, the charged  shall be cost definitely very expensive to 

avoid those discrepancies. This is to say in order to have a very systematic standard 

there should be a local regulation which shall govern the transaction through letter of 

credit. One of the cases which show how the bank is obliged to abide with the 

doctrine of strict compliance is Soproma SpA. v Marine & Animal By-Products 

Corporation,
114

 in this case the buyer rejected the documents tendered to the bank for 

non-conformity with the terms of the letter of credit and the court decided in favour 

of him,  it was therefore held that, since the bill of lading did not comply with the 

terms of the letter of credit as it was not negotiable and marked as a “freight collect” 

instead of  “freight prepaid”, also the content of protein was too low compared to the 

minimum amount required, the bank and the buyer had the right to reject those 

documents for non-conformity. These high requirements on conformity with the 

documentary credit are not always as strict as in English law. It is pointed out that 

there is a significant amount of case law in America and Germany where courts have 

been less strict compared to English court rulings and that there, consequently, are 

differences in the application of the doctrine of strict compliance depending on legal 

jurisdictions. Nevertheless, it can generally be argued that banks will have a right to 

                                                             
114 Soproma SpA. v Marine & Animal By-Products Corporation [1966] 1 Lloyd's Rep. 367 
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reject documents not conforming to the credit instructions, in what might seem to be 

insignificant details and, it must be noted that the bank is exempted from liability for 

the form, sufficiency, accuracy, genuineness or legal effect of any document and it is 

also exempted from the liability with respect to the description of the goods or of 

their quantity, weight, quality or packing or for acts of the carrier
115

 provided that the 

bank has taken reasonable care to check the documents and thus the documents are 

complying with the terms of the credit on their face.  

Article 14
116

 provides for the standard of examination of the documents presented by 

the beneficiary against payment under the letter of credit. The researcher established 

earlier that the seller can either present documents to the issuing bank at the buyer‟s 

country or nominated bank at his own country depending on the bank‟s 

arrangements. It must therefore be noted that any bank which receives documents 

from the seller has a duty to examine the documents for the purpose of determining 

whether the documents presented by the seller are compliance to the terms and 

conditions of the credit. The bank is not supposed to accept the discrepant documents 

which do not comply with the terms of the letter of credit because that will be 

contrary to the buyer‟s instructions. The bank can be responsible if it accepts non-

complying documents from the seller.  

 

5.1.4 Documentary Fraud 

Fraud is almost everywhere is the world and when one is talking of documentary 

fraud it is obvious that letter of credit must be included within it in international 

transaction which is done through the bank.  In the interview conducted with one of 

the bank lawyers argued that it is not possible for the bank to determine the 

fraudulent evidences in the underlying sale contract without the knowledge of the 

real negotiation facts between the buyer and seller. And, how could it be possible for 

a bank to have plentiful professionals in maritime field who are equipped well for 

identifying a fraud document it could actually cost a lot of money for them to be 

willing to do so.  

                                                             
115 The Uniform Customs and Practice 600 of 2007, Article 34 
116 Ibid at Article 14 
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Therefore in this case bank argued that their main concern when parties decides to 

use letter of credit as mode of payment is that they should comply with the terms and 

conditions specified in the letter of credit. As one consultancy for commercial 

transaction argued that most of traders do not trust Tanzanians when entered into 

such transaction especially when they act as exporters of goods, because one may 

find that importers follows the requirements on time but when it comes for them to 

send the goods then a lot of excuses starts or sometimes goods which are send are of 

low quality. As specified in one of incidence of Contra-Sangara Limited who entered 

into the transaction of exporting fish goes with the name of Sangara to Germany, the 

importer made up transaction of time but when came to Tanzania exporters it‟s when 

the defaults started and the importer used irrevocable letter of credit so it was very 

difficult to revoke it because when using irrevocable letter of credits bank are obliged 

to make payments and they are not allowed to make any changes or revoke in case of 

one  parties‟ defaults. 

 

Also Perpetrators of fraud ("Fraudsters") may thus utilize letters of credit to obtain 

others' money by presenting forged or fraudulent documents. The classic example is 

where the seller gets paid under a letter of credit by presenting forged documents that 

comply in form with the requirements in the credit, yet the buyer receives only a 

shipment of worthless rubbish instead of the expected goods. With the fraud rule in 

place, this loophole in the letter of credit system has shrunk even if every injustice 

fraud can cause is not prevented, its effects are at least minimized.  

 

Therefore with that case it is actually importance to have separation in law of the 

documents from the actual performance of the underlying transaction is absolutely 

necessary for credits to fulfil their essential commercial function and creates a 

loophole for deceitful beneficiaries to abuse the system. The most well-known 

English case on the fraud rule is United City Merchants (Investments) Ltd. v. Royal 

Bank of Canada, where payment of a letter of credit was refused when the bill of 
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lading presented had been fraudulently pre-dated by a third party
117

. The beneficiary 

sued for wrongful refusal to honour the letter of credit. Before considering the issue 

of third-party fraud, Lord Diplock stated: 

To this general statement of principle [of independence] ...there is one 

established exception: that is, where the seller, for the purpose of 

drawing on the credit, fraudulently presents to the confirming bank 

documents that contain, expressly or by implication, material 

representations of fact that to his knowledge are untrue. Although 

there does not appear among the English authorities any case in which 

this exception has been applied, it is well established in the American 

cases of which the leading or "landmark" case is Sztejn v. J. Henry 

Schroder Banking Corporation. 

 

It is obvious that English courts have traditionally been very reluctant to interfere 

with the operation of a letter of credit and have adopted a relatively inflexible and 

narrow approach towards the application of the fraud rule. The reasons behind this is 

observed in the well-known statement of Lord Justice Jenkins who argues that its 

seems to be plain enough that the opening of a confirmed letter of credit constitutes a 

bargain between the banker and the vendor of the goods, which imposes upon the 

banker an absolute obligation to pay, irrespective of any dispute there may be 

between the parties as to whether the goods are up to contract or not. An elaborate 

commercial system has been built up on the footing that bankers' confirmed credits 

are of that character, and, in my judgment, it would be wrong for this court in the 

present case to interfere with that established practice. That system would break 

down completely if a dispute as between the vendor and the purchaser was to have 

the effect of "freezing
118

. 

 

 

                                                             
117 1 Lloyd‟s Rep.267(Q.B. 1979) (Mocatta.J)(holding there was not sufficient evidence of fraud); affd 

1 Lloyd‟s Rep.604 (Eng. C.A.1981) 
118 Malas & Sons v British Imex  Industries Ltd  2Q.B 127,129(1958) 
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If a bank has no knowledge of the fraud at the time when it makes payment or 

negotiates the letter of credit, assuming the relevant tendered documents appear 

regular on their face, it will not be liable to its principal if it is later discovered that 

the documents were forged.  

 

5.1.5 Limits to the duty of examination 

Article 13 of the UCP
119

, provided that; “Banks must examine all documents 

stipulated in the Credit with reasonable care, to ascertain   whether or not they 

appear, on their face, to be in compliance with the terms and conditions of the 

Credit” 

It is expected of competent banks that they find non-conformities that appear “on the 

face” of documents. In other words, banks are obliged to ascertain that the 

documents “appear, on their face,” to be in compliance with the instructions of the 

credit. It has been questioned whether “on their face” refers to the front of the 

documents, implying that the reverse side of the documents is of no interest when 

examining the documents, or if it simply means that banks should confine their 

examination to solely the documents to see if they appear to conform to the credit. 

Some authors like Peter Gillies
120

  argued that “terms and conditions” usually are 

small print clauses on the reverse side of the documents tendered; it seems to be the 

generally accepted opinion that banks need not examine the “reverse” side of the 

documents tendered, unless this is specifically asked for in the instructions of the 

credit. It seems clear that banks are not bound to read all the clauses in the Bills of 

Lading in detail, neither can it be said that they are entitled to ignore all the “terms 

and conditions” of the Bills of Lading. Furthermore, expressions like cursory 

examination are too vague, and give no clear guidelines for the banks to follow. It 

might be more correct to say that the rights and obligations of the banks depend on 

the facts of the specific situation.  

                                                             
119 The Uniform Customs and Practice  600  of  2007, Article 13 
120  Peter Gillies(2002) “International trade and business: Law, Policy & Ethics [3rd edition] Cavendish 

Publishing(Austraria), Sydney,London chapter 6, p 254 
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Therefore this is one of the contradicting issues under the UCP since always court 

decides those matters with the provisions of the ICC rules which stated that bank 

owes a duty to examine the documents as to be complied with the terms and 

conditions of L/C. However the boundaries of the duty of examination are relatively 

strictly defined according to view that banks are only liable for not checking the 

document for compliance in the parts that are excluded from the definition “terms 

and conditions to that point this weakness needed to be formalized and be objective 

in order to function effectively.  

5.2. Non Legal Effects 

There number of non legal effect which existed due to the weakness of laws 

governing Letter of Credit which are to be discussed as follows; 

 

5.2.1 Lack of Awareness 

The researcher have observed that both bankers and their customers have limited 

knowledge of what services exist,  how they operate and what benefits to be 

delivered by both parties.  This led to many discrepancies as due to the high level of 

illiteracy on the law and practice, most of people do not recognizes the weaknesses 

the thing which makes it harder for them to overcome the weaknesses.  Also parties 

themselves with the little knowledge they have they just enter into contract and 

agreed themselves to use letter of credit as mode of payment with the belief that it is 

the most secured mode of payment without seeking advice on the risks therein when 

any defaults happen. That is to say most of parties end up complaining to the bank in 

case of defaults happened without being aware of the rules that protect and govern 

bank transaction. However most of parties involved in this mode forget to choose the 

choice of law to be applied in case of any defaults which was not either caused by 

bank itself. That is to say when parties enters into contract one the most importance 

thing to regard in the choice of law because it is obvious that every jurisdiction 

different in terms of formation of contract. Critically examining the opinion of most 

respondents around 40 (61.5%) respondents envisaged unclear understanding of the 

law and procedures involved in transacting through letter of credit.  
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5.2.2 No Local Regulations governing letter of credit 

In Tanzania there are number of conventions which have been recognized and 

adapted by the state to govern different aspects international wise. But in most cases 

one may find that there are those conventions or international governing different 

aspects in the state but at the same time one may find the existence of local laws 

which governs the same areas in case there some loop holes in those international 

laws. So those local laws actual are supposed to go and work hand by hand by 

national policy and without make contradictions with those international laws. A 

classic example is on the formation of contract in this aspect one may find there 

principle worldwide governing on formation of contracts but at the same time every 

country or national have their own local laws to govern contract transactions as in 

Tanzania, The Law of Contract Act is dominating is formation of contract. It is 

obvious when it comes to the issue of fraud, the issue is solved diversity and unclear 

because in such environment when a fraud case goes to court and a decision is made, 

that decision is likely to be criticized by letter of credit experts for not complying 

with the practices of the letter of credit community and for being detrimental to the 

commercial utility of letters of credit. It is therefore ironic that when drafting the 

UCP, some of those same letter of credit specialists said it is for the courts to make 

the relevant rules. This is neither not logical and not fair to the courts because when 

it comes to the issue of fraud every country has its own way of treating issue of fraud 

by establishing there governing contractual principles.  

 

5.2.3 Political Risks 

The first risk factor that can be mentioned in the general risks group is the country 

risk or the political risk. Let us assume that we are an exporter located in a country X 

and we have a customer from the country Y. Our customer, which is from the 

country Y, opened an L/C‟s in favour of us. We have checked the L/C‟s conditions 

and they seem workable. We have produced and shipped the order as per the L/C‟s 

and transmit the required documents to the issuing bank before the expiry date. The 

issuing bank found our presentation complying and informed us that they will be 

honouring our payment claim at the maturity date.  
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However, before the maturity date due Country Y has changed its export regime, 

which makes it impossible for the issuing bank to honour our presentation. This 

illustrative is a good example of a country risks. Other examples of country risks are 

mass riots, civil war, boycott, sovereign risk and transfer risk. Therefore this is one 

of the most distracting areas as the law its self does not clarify more on the side of 

the exporter and delivering bank who will be facing more loss. Although under 

article 29 of UCP
121

 that bank will be accountable not liable upon the resumption of 

its business, honour or negotiate under a credit that expired during such interruption 

of its business. But at the same time the UCP is silence on the beneficiary party 

position in such circumstances. 

 

5.2.4 Discrepancy within the Letter of Credit 

Letter of credit could also have discrepancies when there is a small missing period, 

or comma can just render the document invalid. Thus, the earlier in the process the 

letter of credit is examined, the more time is available to identify and fix the 

problem. This is another common reason into different interview which were 

conducted in several banks. This is say that sometimes some small mistakes make 

delays in the whole process when one using L/C.  But not all discrepancies would 

entitle a bank to reject the tender of documents. Slight discrepancies must be 

disregarded if the instructions in the tendered documents, notwithstanding such 

irregularity, make sense and have the same meaning as the related documents. 

Indeed, the UCP 600 itself makes allowance for irrelevant or immaterial 

irregularities. For example, Article 30(b)
122

 permits under-shipment or over-shipment 

within a tolerance of 5% provided there is no contrary stipulation in the credit. It is 

impossible to provide any guidelines which will assist in determining what 

discrepancies are and are not relevant. It is a matter of applying good commercial 

sense in each case. In the words of Schmitthoff
123

 

                                                             
121 The  Uniform Customs and Practice 600  of 2007, Article 29 
122 The Uniform Custom and Practice 600 of 2007, Article 30 
123  Schmitthoff,CM, The Law and Practice of International Trade, 9th edn, 1990, p411, 

London:Steven Publishers 
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If the tendered documents are ambiguous, the tender is, in principle, a 

bad tender. But the bank, when examining the tendered documents, 

should not insist on the rigid and meticulous fulfilment of the precise 

wording in all cases. If, „properly read and understood‟, the words in 

the instructions and in the tendered documents have the same 

meaning, if they correspond though not being identical, the bank 

should not reject the documents. But the margin allowed to the bank in 

interpreting the documents is very narrow and the bank will be at risk 

if it does not insist on strict compliance. 

 

At that point it is strongly argued by most of bank officer that it is true that a mere 

technical or irrelevant discrepancies as distinct as discrepancies which go to the 

substance of the documents may not be relied upon to reject tendered document the 

position which is argued different by lawyers that a minor or irrelevant mistakes 

must be corrected to avoid the narrow interpretation. 

 

5.2.5 Time Lines  

The letter of credit should have a reasonable expiration date that gives sufficient time 

to the seller to get all the tasks specified and the documents required in the L/C. If 

the L/C expires, the seller is left with no protection. Therefore most L/C‟s fail 

because Sellers/Exporters/ Beneficiaries were unable to perform within the specified 

time frame in the L/C.  Although it is importance to mark three important dates that 

the date by when shipment should have occurred, the date by when documents have 

to be presented to the bank and the expiry date of the L/C itself, but still article  29 of 

UCP
124

 provides that “if the expiry date of a credit or the last day for presentation 

falls on a day when the bank to which presentation is to be made is closed for reasons 

other than those referred to in article 36, the expiry date or the last day for 

presentation, as the case may be, will be extended to the first following banking 

day.” Therefore this is ridicules because a minor mistake like spelling order may 

delay the whole process as there will be no extension of time for amendments.  

                                                             
124 The Uniform Custom and Practice 600 of 2007, Article 29 
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The UCP draftsman should think of amend this area since L/C itself is too expensive 

and the conditions or rules governing it are so scrutinized for easier transaction. 

5.2.6 Compliance with the Documents and Conditions within the Letter of 

Credit  

Letter of credit is about documents and not facts, the inability to produce a given 

document at the right time will nullify the L/C. As a Seller/Exporter/Beneficiary 

should try and run the compliance issues with the various department individuals 

involved within your organization to see if compliance would be a problem. And if 

so, have the L/C amended before shipping the goods. As in the words of Lord 

Sumner in Equitable Trust Co of New York v Dawson Partners Ltd
125

„provides that 

in determining whether the documents conform strictly to the terms of the credit, the 

bank is only concerned with what appears on the face of the documents. It does not 

need to look behind the documents. It is not concerned with the underlying 

transaction. This is made clear by Article 4 of the UCP 600
126

 which states that: „In 

credit operations all parties concerned deal with documents, and not with goods, 

services and/or other performances to which the documents may relate. 

 

5.2.7 Expensiveness and existence of other means of payment 

The problem of reaching a critical mass is explained by the reluctance of people to 

use new schemes until a sufficient relative number of their associates use them. It is 

difficult to convince customers to switch providers especially if they are not 

particularly dissatisfied with the systems they have been using. In an interview 

conducted by one of the biggest trader in Dar es Salaam he argued that the use of 

Telegraphic Transfer (TT), cheques, money grams, ATM Cards and credit cards are 

very cheaper compared to the L/Cs therefore they preferred payments by money 

gram, or western union or mobile transfer against the L/Cs as they are cheap and 

with no technicality.   
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As 10 respondents out 11 which make 99 percent from importing and exporting 

experts proved that the usage of L/C is very low compared to other means of 

payment because it is very expensive and suggested that bank should think of reduce 

a bit amount so that people can make use of it effectively. 

 

5.2.8 Bank failures to outsourced Services  

The institutions should consider whether to hire or consult with qualified 

independent sources in order to provide the whole transaction to take place easily and 

which shall avoid fraud challenges. These sources include consultants, user groups, 

and trade associations that are familiar with products and services offered by third 

parties example when one is talking of payments through letter of credit they must 

referred to the importation and exportation of goods. So banks should think of having 

their urgent or experts whom will be responsible for the assuring the services when 

well took care. Ultimately, the depth of due diligence will vary depending on the 

scope and importance of the outsourced services as well as the risk to the institution 

from these services. However some service provider standard contracts may contain 

clauses limiting the amount of liability that can be incurred by the service provider. If 

the institution is considering such a contract, consideration should be given to 

whether the damage limitation bears an adequate relationship to the amount of loss 

the financial institution might reasonably experience as a result of the service 

provider‟s failure to perform its obligations. 

 

On the other hand one of the risks of outsourcing could be led by legal factor, that 

outsourcing arrangements are binding contractual relationships with another legal 

entity, typically an unaffiliated third party. Therefore it is a risk that financial 

institutions may be locked into agreements that reflect outdated business realities. 

The contractual basis of outsourcing coupled with this intrinsic business uncertainty 

contributes to legal risk. This mean the law regulating bank transaction are silent on 

this issue.  In one of the interview conducted by the bank officer from CBA argued 

that it‟s not that hard for bank to outsource their services but he stated that most of 

banks and traders are stressed by the international laws or regulatory bodies as are 

unable to cover different aspect of legal obligations and rights of parties as laws 
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keeps on one changing from time to time.  Therefore he of the view that if banks 

have to outsource their services then the regulatory board should well-advised and 

make rules which shall evaluate the foreign jurisdiction‟s laws, regulatory 

requirements; local business practices, accounting standards and legal environment. 

That means such evaluation should take into account the parties respective 

responsibilities to respond to regulatory changes that could impair fulfilment of any 

contractual term. 

 

5.2.10 Typing errors and Misspellings 

In every letter of credit transaction, firstly, the buyer fills in his bank application 

form for the opening the letter of credit, and then the bank drafts the credit according 

to the instructions and in line with legal requirements and the bank‟s policies. 

Unfortunately, because of the human factor involved, both of those stages are prone 

to misspellings or typographical errors. The same applies to documents issued by the 

seller or even the third parties to be tendered under the letter of credit in order to 

receive payment. Such an omission or mistake caused by a typographical error, 

however, may possibly be considered fatal to the beneficiary‟s entitlement under the 

credit if the omission or error is in connection with something which the credit 

specifically requires.  The respective paragraph 25 of the 2007 revision of UCP 

600
127

 provides that: “a misspelling or typing error that does not affect the meaning 

of a word or the sentence in which it occurs does not make a document discrepant. 

Over time, courts have developed their own standards how to decide which 

discrepancy renders the presented documents non-compliant and which does not. 

Unfortunately, these have been different standards which have often brought 

different court rulings, if applied to similar typing mistakes. However, these have 

also been different standards which have brought similar case outcomes. Therefore, it 

is necessary to find out whether it could be only one optimal standard to avoid these 

inconsistencies, and what would it be. 
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chapter examines the twofold of banks roles towards the buyer and the seller because 

the bank acts as an intermediary between the buyer and the seller for the purpose of 

protecting the interest of both parties and avoiding the payment risks involved in 

international transactions and letter of credit on discussing the responsibilities of 

bank towards the buyers and sellers under international transaction. 

 

5.2.11 Misrepresentation on bill of ladings 

This is happening when there is anti-dated B/L were the carrier signs and issues one 

kind of bill of lading earlier than the cargo actual shipping date. In that case one may 

find that the ship is on board and the real quantity and condition of the goods may be 

different from what specified on the B/Ls the thing which is confusing on 

understanding the legal nature of description on B/Ls.  This may be one of 

discrepancies since bank deal with documentation only and it‟s upon the carriers to 

insures that goods were imported at the right time and as specified by the contract.  

 

5.3 Conclusion 

To sum up it is on researcher‟s mind that the big problem that parties are warring off 

is on how to prevent a documentary fraud, it yet seems to be unachievable for a 

complete avoidance. Almost anything in this world could be duplicated. The high 

developed technique today gives way further for documentary fraud because any 

documents could be forged. Sometimes such forged documents could be even similar 

to that real ones. Therefore with all such discrepancies that the researcher has found 

out, it is recommended that Tanzania bank Commission while co-operating with 

lawyers and others international traders experts should come together take a way 

forward to avoid such discrepancies in the law. The research also revealed that 

majority have no clear understanding of the law on letter of credit though they deal 

with them on a daily basis. 
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CHAPTER SIX 

CONCLUSION AND RECOMMENDATIONS 

6.1 Conclusion 

All in all, the international trade cannot always escape from shipping and it always 

happens that one party could possibly be without money and cargo. Therefore, the 

best situation for a buyer is to take the payment after delivery of the goods. In 

contrast, for the seller, getting paid before the delivery shall be the best for him. In 

light of such contradiction, L/Cs had been introduced which provides a compromise 

way for the buyer and the seller both.  However, no system in the world could be 

produced without any loophole and no system in this world could prevent fraud 

completely. The object of mercantile usages is to prevent the risk of insolvency, not 

of fraud; and anyone who attempts to follow and understand the law merchant will 

soon find him lost if he begins by assuming that merchants conduct their business on 

the basis of attempting to insure themselves against fraudulent dealing. The contrary 

is the case. Credit, not distrust, is the basis of commercial dealings.. Hereby, if there 

is any existence of fraud and “if there is a lesson to be learned, it is not that banks 

should avoid their traditional of financing commerce by way of letter of credit,” but 

rather than the international participants should be more carefully in selecting their 

business partners. 

 

This research has revealed that it is of vital importance for international traders and 

letter of credit users to redefine the strict compliance rule of the UCP in order to 

reduce the present unpredictability and increased transaction costs. There is an urgent 

need for an optimal document examination standard which would ensure its 

consistent interpretation by all parties involved, provide the necessary level of 

protection for banks, reduce the seller‟s risk of not being paid for insignificant 

mistakes and at the same time would facilitate international trade. The analysis of 

banks‟ rights and duties under the doctrine of strict compliance shows that banks 

require the documentary compliance as strict as it is required by the applicants and 

courts, because the UCP rules do not provide a safe guide in this matter. To protect 

their own interests, banks better require overly strict compliance from the beneficiary 

than accept documents with some deviations from the letter of credit terms.  
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This, in turn, has resulted in the situation where about half of the first presentations 

of letter of credit transactions are rejected by banks. The aim of the thesis was to 

discover at what point the rules have some weaknesses as regarding to the sources of 

the nonconforming interpretations of the doctrine of strict compliance and to 

recommend necessary adjustments for the UCP in order to eliminate the 

shortcomings. Therefore the researcher has dealt with commonly disputed problems 

under the doctrine of strict compliance which included misspellings and 

typographical errors, deviations in the description of the goods in commercial 

invoices, strict compliance under impossible or ambiguous credit terms, and 

discrepant data in presented document.  

 

In addition, it is observe that the procedure of tendering of documents in the sale 

contract is supposed to be differentiated with the tendering of documents in the letter 

of credit. The documentary requirements under the letter of credits are not the same 

with the documentary requirements of the sale contract because in the sale contract 

the seller cannot tender false or forged documents against payment even if he is not 

aware or part of the fraud, but in the letter of the credit the bank is bound to make 

payment against documents which are forged by the third party without the seller‟s 

knowledge. 

 

6.2 Recommendations 

Through the discussion of the former chapter, we could say, neither under Common 

law jurisdiction nor United states jurisdiction, there is no way for any participants of 

international trade absolutely out of fraud, which definitely corresponded with what 

the thesis clarified in the introduction that there is no system in this world could 

entirely prevent fraud. However the researcher has come up with few 

recommendations which can be addressed to the stake holders in order to avoid or 

reduce encumbrances as follows; 
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6.2.1. The Reform of Uniform Customs and Practice’s Article  

In such a long period, we could see, the autonomy principle under Letter of Credit 

has been deeply embedded in the law governing L/C‟s. Like the researcher discussed 

in the former chapter, the court determine to keep the domination of autonomy 

principle may take into account a lot of considerations and the most import one 

among which should be that the L/C is invented for securing a payment, not a vehicle 

for prevention of fraud.  

 

Thus, although there is fraud exception introduced, the court, especially in common 

law countries, it is very cautious for applying so and even kind of being reluctant to 

such fraud exception. Hereby, the effect from fraud exception seems very limited and 

due to that, it‟s not easy to get a remedy from the court. As a consequence of this, 

other voice of asking for a reform of L/Cs system itself has arisen. “There have been 

several calls for the reform of the existing system of documentary credits and also for 

the re-examination of the UCP view of the equitable allocation of responsibility 

between the parties with regard to their respective functions, duties and opportunities 

to act to prevent occurrence of the fraud.” Since the public think those terms under 

UCP could be changed and thus that may, more or less, force the banks to check 

verity of the documents. So no banks shall be volunteers for such changes. First, 

there must be consideration that how could them easily to find the truth behind the 

documents since the banks are on behalf of none of the contractual parties.  

 

So, notwithstanding the critique and pressure from the outside, ICC almost makes no 

changes in the bank‟s responsibility. And the position of the ICC seems quite 

determined in this issue that, Disclaimer on Effectiveness of Documents A bank 

assumes no liability or responsibility for the form, sufficiency, accuracy, 

genuineness, falsification or legal effect of any document, or for the general or 

particular conditions stipulated in a document or superimposed thereon; nor does it 

assume any liability or responsibility for the description, quantity, weight, quality, 

condition, packing, delivery, value or existence of the goods, services or other 

performance represented by any document, or for the good faith or acts or omissions, 

solvency, performance or standing of the consignor, the carrier, the forwarder, the 
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consignee or the insurer of the goods or any other person. The former article uses a 

repetitive ton, clearly showing the bank‟s attitude of no responsibility to the validity 

of the documents as provided under article 34 of UCP. 

 

The future prediction of the researcher is to see each of the offered regulation to the 

Uniform Custom and Practice as far it concerns the required documentary 

compliance, have been elaborated with the aim to ensure the necessary protection for 

banks, so as not to force them to look behind the presented documents and to allow 

them act fast. The advised rules are defined as narrowly as possible to avoid multiple 

interpretations. They clearly define documents and information where strict 

compliance is required, and allows for the common-sense approach in other not-

defined areas. Maybe some of the recommended adjustments have put an additional 

burden on the beneficiary to be more careful and precise in the document preparation 

process, but this is the price to pay for a fast and prompt payment for international 

trade. In dealing with letters of credit beneficiaries must know the rules of the game 

in order to succeed. As to other, unnoticed and unconsidered by this thesis 

shortcomings of the document examination standard, and surely there are some, it is 

left to courts to develop a new body of case law over the new rules and shape the 

document examination standard further toward solving the strict compliance 

problem. 

 

After analysis of the securities offered and the weaknesses of the letter of credit I 

remain to believe that the letter of credit is still the most secured mode of payment 

under international trade this is because it is independent, quick and efficient mode 

of payment. In this research I further observe that there is no payment mode which is 

completely secure for the international traders but the letter of credit still offers good 

security because of the protection and benefits it accords to both the seller and the 

buyer as compared to other modes of payment which offer security to one part only. 

For example, payment in advance which completely offers security to the seller and 

open account which completely offers security to the buyer. 

 



 78 

6.2.2 To raise awareness to the key stake holders 

The researcher is recommending that, bankers and lawyers should be in front line 

educating and raise awareness to other stake holders who participate in international 

trade. As the low usage of L/C is due to the lack of awareness therefore it is much of 

essence if people could know the law and practice of L/C and due to that the 

investment will be increasing and serve the nation. 

 

6.2.3 To avoid tricky matters under the bank practice  

The Letter of Credit is really a tricky matter which is always full of the power 

struggle between the buyer and the seller. The bank, of course, only always tries to 

find a balance in order to be far away from those responsibilities. So, how could we 

expect a reform form the banks, which would lead to more responsibilities for 

themselves. Anyway, naturally, no one would ask for a trouble voluntarily and put 

himself in a dilemma. There are authors proposing a settlement where on the basis of 

the requirement form their customers, banks, with charging more form the 

application, could provide a service of checking the validity of documents under a 

Letter of Credit. Being voluntary, of course, should be the base of such service, 

especially the willingness of banks. In light of such service, the buyer could get more 

guarantee when dealing business with little-know traders or doing a big business 

with millions of dollars. 

 

Then the sacrifice of such extra money shall be reasonable and worthy although there 

is no absolute security for preventing a fraud.  After courts and banks, I would like to 

talk something about the buyers. Because if the protection from those two are nor 

very effective, the potential victims should do something for protecting its own, at 

least with the knowledge of that how to proceed a remedy. Usually, following steps 

may at be worthy to try.  

 

First, the victim should immediately launch litigation in the court and apply for 

evidence preservation if needed. Further, application for a ship arrest may be a good 

option if the location of the subject ship is acquired.  
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In addition, they could also apply the court for freezing the property of the defrauder 

as well as injunction which could be applied for suspending a payment under L/Cs. 

 

In addition, the buyer should be more cautions when dealing business with foreign 

traders. It's very important to know who the counterpart is and how his credit is. Do 

not always depend on banks or others since only the buyer himself could be the one 

with knowledge of the contract best. In case of misspellings or typographical errors 

in presented documents, the analysis of relevant case law has revealed that courts 

have applied six different standards to decide whether the error has rendered the 

document discrepant or not. These standards have been applied in different variations 

to different types of documents and different types of misspellings. The situation is 

already improved by the new Article 14(j) of the UCP 600 which requires the 

address and contact details of the applicant which appear as part of the consignee or 

notify party details on a transport document to be as stated in the credit. Similar 

requirements in regard other important information in transport documents, for 

example port names, to be as stated in the credit, would be helpful. 

 

6.2.4 Avoidance of ambiguous 

To fight the problem of a discrepant goods description in commercial invoices 

proactively, the applicant at the time of writing the credit application, the bank at the 

time of drafting the credit and the beneficiary at the time of checking and accepting 

the credit should do everything possible to keep the description of the goods in the 

credit as simple as possible. Enough detail for basic identification would be enough. 

The beneficiary should better copy the goods description from the letter of credit to 

the invoice, as even the smallest deviations in the wording of the goods description in 

the court‟s eyes could constitute sufficient grounds for justifying dishonour. 

Additional words in goods description in commercial invoices which are there to 

indicate the precise brand of the goods and which are not detrimental to or in any 

way inconsistent with the letter of credit would not constitute discrepancy. Omitted 

words from the goods description in the invoice would not constitute discrepancy, if 

the rest of the description would correspond with the description in the credit in all 
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material particulars. Any deficiencies in the description in the invoice cannot be 

cured by reference to any other accompanying document. 

 

To avoid the problem of impossible or ambiguous credit terms proactively, banks 

should insist that their customers – credit applicants, were as brief, clear and 

unambiguous as possible in their credit instructions, so as banks could issue brief, 

clear and unambiguous letters of credit. If, however, ambiguity has occurred and 

documents are presented under impossible or ambiguous credit terms, a clear and 

unambiguous standard is needed to solve the situation. The solutions offered by this 

work would be the introduction of the following set of rules that, where ambiguous 

or impossible credit terms have arisen from the use of technical or trade terms, the 

case will be resolved against the beneficiary, or where the ambiguous or impossible 

credit terms have arisen from general mistakes (i.e. misspellings, changed terms of 

the credit, ambiguously defined credit requirements), the case should be decided 

against the issuing bank. Uniform Custom and Practice provisions regulating 

incorrect data in presented documents a also have been subject to different 

interpretations. Analysis of two cases where the presented documents contained a 

discrepant date showed that where there was an unambiguous rule regulating the 

issue, the court applied it, however, where the rule was ambiguous the court chose to 

develop its own standard. The Article 14(d) of the new UCP 600 is one of the 

examples where the rule has been improved and now provide a clear and 

unambiguous standard how to determine whether the data in the document are 

conforming to the credit or not. 

By concluding on this part it is clearly that there should be reforms on the part of the 

ICC rules which keep on changing from time to time and specifically on the issue of 

strictly compliance and on the point of the law concerning Letter of Credit. 

 

6.2.5 The implementation of Local Regulation 

Tanzania needs to have a local regulation which shall help to cure those gaps which 

ICC failed to cover them as in the issue of strictly compliance and in the issue of 

principle of autonomy. It is most importance to have international laws but again as 

regarding to ICC it is not a regulatory board to have powers to binds parties to follow 
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those rules rather than to those whom choose to in-cooperated them when using 

L/C‟s. Therefore parties have rights to choose ways of solving disputes in case of any 

defaults.  Therefore the researcher recommends that if Tanzania shall have their own 

local laws or regulation which shall not contradict rather than harmonise the whole 

process to govern L/C‟s then it could be more helpful to avoid encumbrances among 

the parties. 
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MZUMBE UNIVERSITY 

FACULTY OF LAW 

QUESTIONNAIRES 

ANALYSIS OF THE LAW AND PROCEDURES GOVERNING LETTER OF 

CREDIT IN TANZANIA 

 

The researcher of this study is a student of Mzumbe University pursuing Master of 

Laws Degree. She is now doing a research which is a prerequisite for award of the 

degree. Therefore, the purpose of these questionnaires is to collect the information 

regarding the awareness and knowledge of the law and practices govern Letter of 

Credit in Tanzania. I would like to take this opportunity to ensure you that all the 

information provided shall be treated as confidential and crucial for the 

accomplishment of this study. Thank you in advance. 

1. Personal Particulars 

A. Age……………………………………. 

B. Sex…………………………………….. 

C. Occupation……………………………. 

D. Residence……………………………… 

 

2. What is your understanding about letter of credit? 

………………………………………………………………………………… 

………………………………………………………………………………… 

………………………………………………………………………………… 

3. What do you think are the rights and obligations of the parties when using 

Letter of credit? 

…………………………………………………………………………………

………………………………………………………………………………… 
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4. Do you consider Letter of credit to be the mostly secured mode of payments? 

A. Yes 

B. No 

Give reasons to your answer 

……………………………………………………………… 

………………………………………………………………………………… 

………………………………………………………………………………… 

 

5. Do you think most of traders in Tanzania are using Letter of Credit in 

international Trade? 

A. Yes 

B. No 

Give reasons to your answer 

……………………………………………………………….................................. 

       

……………………………………………………………………………………… 

           

………………………………………………………………………………………… 

6. What are the Laws governing Letter of Credit in Tanzania? 

……………………………………………………………………………… 

……………………………………………………………………………… 

………………………………………………………………………………… 

 

7. Do you know the principle of strictly compliance under Letter of Credit? 

A. Yes 

B. No 
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8. Do you agree with the principle of strictly compliance is fair that banks have 

no obligations against the terms and conditions provided by the beneficiary 

for non-conforming documents? 

A. Yes 

B. No 

If (Yes/No) explain how or why?   

………………………………………………………………………………… 

………………………………………………………………………………… 

………………………………………………………………………………… 

9. What do you understand about the principle of autonomy under the Letter of 

credit? 

………………………………………………………………………………… 

            

…………………………………………………………………………………………. 

         

…………………………………………………………………………………………. 

10. Whom do you think is on big risks when using Letter of Credits between 

banks, buyers or sellers? Give reasons to your answer. 

………………………………………………………………………………… 

            

………………………………………………………………………………………… 

           

…………………………………………………………………………………………

…… 
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11. What are the weaknesses of the law governing Letter of Credit? 

………………………………………………………………………………… 

 

………………………………………………………………………………… 

 

………………………………………………………………………………… 

12. Do you think there could be possible solution to overcome those risks? 

A. Yes 

B. No 

If (Yes) give at least three possible solutions/If (No) say why? 

………………………………………………………………………………… 

………………………………………………………………………………… 

………………………………………………………………………………… 

………………………………………………………………………………… 

………………………………………………………………………………… 
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APPENDIX I1: 

DISCUSSION AND INTERVIEW GUIDE FOR LAWYERS AND BANKERS 

1. Personal particulars 

A. Age……………………………….. 

B. Sex………………………………... 

C. Occupation………………………… 

D. Residence………………………….  

2.  What is your understanding about Letter of Credit? 

 

3. Do you know any Law governing Letter of credit? 

 

4. What do you think are the major reasons of having such Law governing 

Letter of Credit? 

 

5. Do you think buyers and sellers are protected under the Law governing Letter 

of Credit? 

 

6. What are the reasons for lower usage of Letter of Credit by the international 

traders? 

 

7. Do you know any problem which facing Law and practice under the Letter of 

credit? 

 

8. What do you think should be done to rectify those problems? 

 

9. Are there any measures which have been taken by the Government and Bank 

Commission to overcome the problem which stated above? If Yes, what are 

those measures? 
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10. What is the response of the International Chamber of Commerce towards the 

weaknesses of the Law governing Letter of Credit? Are there any measures 

which have been taken so far to improve the quality of the Law governing 

Letter of Credit? 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 90 

APPENDIX III 

DISCUSSION AND INTERVIEW GUIDE FOR IMPORTERS AND 

EXPORTERS EXPERTS  

11. Personal particulars 

E. Age……………………………… 

F. Sex………………………………. 

G. Occupation……………………….. 

H. Residence………………………… 

12.  What is your understanding about Letter of Credit? 

 

13. Do you know any Law governing Letter of credit? 

 

14. What do you think are the major reasons of having such Law governing 

Letter of Credit? 

 

15. Do you think buyers and sellers are protected under the Law governing Letter 

of Credit? 

 

16. What are the reasons for lower usage of Letter of Credit by the international 

traders? 

 

17. Do you know any problem which facing Law and practice under the Letter of 

credit? 

 

18. What do you think should be done to rectify those problems? 
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19. Are there any measures which have been taken by the Government and Bank 

Commission to overcome the problem which stated above? If Yes, what are 

those measures? 

 

20. What is the response of the International Chamber of Commerce towards the 

weaknesses of the Law governing Letter of Credit? Are there any measures 

which have been taken so far to improve the quality of the Law governing 

Letter of Credit? 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 


