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VERSUS
THE REPUBLIC RESPONDENT

(Appeal from the decision of the High Court
of Tanzania at Oar es Salaam)

(Mgaya, J.)

Dated the 18th day of September, 2013
in

Criminal Session Case No. 31 of 2012

JUDGMENT OF THE COURT

6th & 15th April, 2016

MMILLA, J. A.:

This appeal is against severity of the sentence meted out against the

appellant, Iiole Shija on 18.9.2013 by the High Court of Tanzania at Dar es

Salaam, following his plea of guilty to the offence of manslaughter contrary

to section 195 of the Penal Code Cap. 16 of the Revised Edition, 2002 in

Criminal Sessions Case No. 31 of 2012. That court sentenced him to a term

of 15 years imprisonment.
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The brief facts of the case were that the appellant was employed as

a security officer by Kiwango Security Company at Keko Magurumbasi in

Temeke District. On 18.6.2010, he received information that a motor

vehicle tyre was stolen at Kanji Guard Post in Kinondoni at which one

Hussein Hatibu Ali Maarufu Mbaga was the duty guard. The appellant made

a follow up. On arrival at that post, he met the said guard and took him to

the said Company offices for questioning. In the process he beat him on

various parts of his body in an endeavour to make him to disclose who

stole the tyre. In order to brave the beating, Hussein Hatibu Ali Maarufu

Mbaga told the appellant that the said tyre was stolen by Mohamed Rajabu

Mnyangule (the deceased). Upon that information, the appellant and

Hussein Hatibu Ali Maarufu Mbaga left for Kanji duty post at which the

latter showed him the suspect. He apprehended him after which the trio

headed back to the Company's offices for further questioning.

The appellant treated the deceased in the same way he did to

Hussein Hatibu Ali Maarufu Mbaga. The deceased was severely beaten on

various parts of the body, but he persistently denied the allegations. The

appellant tied his hands and legs with ropes and kicked him on the head

before dumping and locking him in a room as a way of compelling him to

confess before he went away to look for other would be thieves.
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Unfortunately, given the nature of the injuries he sustained, Mohamed

Rajabu Mnyangule was on 19.6.2010 found dead in the room in which he

was locked. The report was made to the police who visited the scene of

crime, collected his body and sent it to Temeke Government Hospital at

which a post mortem examination was conducted. The doctor said that

death was due to head injury at the left temporal and occipital part, also

that he noted that the neck was free and/or mobile with haematoma

formation, fractured right radius and ulnar. The said report was received in

court and marked exhibit Pl. The appellant was traced, arrested and

subsequently charged with murder until he successfully requested to offer

a plea of guilty to a lesser offence of manslaughter as already pointed out.

Before us, the appellant, who was also present, was represented by

Mr. Barnaba Luguwa who was assisted by Mr. Merkiori Sanga, learned

advocates, while the respondent Republic was represented by Mr. Othman

Katuli, learned Senior State Attorney.

Two sets of memoranda of appeal were filed; the first set was filed

by the appellant in person on 4.4.2016, while the second set was filed by

Mr. Luguwa on the former's behalf on 5.4.2016. At the commencement of

hearing, Mr. Luguwa abandoned the second set in preference to the first
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set. That memorandum raised two grounds which commonly challenge that

the sentence imposed by the trial High Court was manifestly excessive.

In his brief submission in support of the appeal, Mr. Luguwa stated

that the sentence was manifestly excessive in the circumstances of this

case on the ground that the trial judge did not take into consideration the

principles of sentencing. He added that because the court was informed

during mitigation that the appellant was a first offender, and that he had

stayed in remand prison for more than 3 years, further that he was

remorseful, the court ought to have accorded him lenience. Relying on the

cases of Swalehe Nugajilungu v. Republic [2005] T. L. R. 94, Shaban

Yusufu Mfuko and another v. Republic, Criminal Appeal No. 140 of

2012, CAT, Rajabu Dausi v. Republic, Criminal Appeal No. 106 of 2012,

CAT and Masanja Charles v. Republic, Criminal Appeal No. 219 of 2011,

CAT (all unreported), Mr. Luguwa pressed the Court to intervene and

reduce the sentence such as may result to appellant's immediate release

from prison.

In response to Mr. Luguwa's submission, Mr. Katuli was clear that he

was supporting the appeal. Relying on the case of Joackim John v.

Republic, Criminal Appeal No. 58 of 2014, CAT (unreported), he

submitted that since the appellant was said to have been a first offender,
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and that he had stayed in remand prison for more than 3 years, as a

matter of principle the trial court ought to have accorded him lenience. On

being probed to comment on the contents of the post mortem report

(paragraph 9 thereof) which formed part of the record, Mr. Katuli admitted

that those contents aggravated the situation. He still believed however,

that the sentence was severe, and suggested that it would be proper if it

may be reduced to 7 years after taking into consideration the 3 years the

appellant was in remand prison.

In a brief rejoinder, Mr. Luguwa reiterated that the sentence was

excessive, especially when it is taken into account that the appellant readily

pleaded guilty, thus serving court's precious time. He urged the Court to

allow the appeal.

To begin with, we wish to re-state the principle that sentencing is an

important aspect in the administration of criminal justice and falls within

the discretion of the sentencing court, but that such discretion must be

exercised reasonably or judicially - See the cases of Abdalla A. Njugu v.

Republic, Criminal Appeal No. 495 of 2007, CAT (unreported) and

Shaban Yusufu Mfuko and Another v. Republic (supra). As such, an

appellate court will hardly interfere with the exercise of such discretion

unless the sentence is manifestly excessive or patently inadequate, or it is
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plainly illegal, or where the trial court failed or overlooked a material

consideration, or where it allowed irrelevant or extraneous matters to

influence it - See the cases of Rajabu Dausi v. Republic, and Masanja

Charles v. Republic (supra), to point out but a few.

Of course, the Court invariably stated in those cases that the

sentencing court must take into consideration the mitigating factors which

may be advanced by the accused or by his advocate in any particular case.

With these guidelines in mind, the burning question is whether there

is basis for us to interfere with the discretion vested to the High Court

(Mgaya, J.) in imposing the sentence of 15 years imprisonment in the

circumstances of the present case.

The appellant's advocate before the trial court one Mr. Mwambeta

informed the trial court that his client was a first offender and had stayed

in remand prison for more than 3 years. Unfortunately, the trial judge did

not consider those factors, apparently because of the concern that it was

improper for people to take the law in their own hands to punish the

suspects instead of reporting them to the law enforcing organs. We hasten

to say that it was improper. We take this opportunity to stress that the trial

court has a duty to always take into consideration the mitigating factors in
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the course of exercising that discretion, and that in a fit case such omission

entitles the Court to intervene; of course bearing in mind that each case

must be considered on its own set of facts.

The issue to follow is whether or not to interfere with the sentencing

discretion of the trial court in the circumstances of the present.

The trial court in the present matter took into consideration the

nature of the injuries which were inflicted on the deceased. That is

reflected on page 23 of the court record. Those details were based on the

post mortem report constituted exhibit Pl appearing at page 9 of the said

record. It was expressed in paragraph 8 of that document that death was

due to head injury. In paragraph 9 of that document the doctor said he

noted an injury at the left temporal and occipital part, and that the neck

was mobile (free) with haematoma formation, a fractured right radius and

ulnar. That in our view was evidence pointing to the fact that the appellant

used excessive force in effecting the assault against the deceased. No

doubt, those were aggravating factors which the court was entitled to take

into consideration, therefore that the sentence being impugned was not

excessive in the circumstances of this case.
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view that it was imperative for that court to have taken into account the 3

years fOI- which, as at the elate of the sentence, the appellant had spent In

remand prison. We think we should intervene to that extent as we now

proceed to do. Consequently, the 3 years are reduced from 15 years,

rneaninq the appropriate sentence is now 12 years counted from the dale

when the sentence was first pronounced on 18.9.2013 by the trial court.

In sum, except to the extent just explained, the appeal stands

dismissed.

Dated at Dar es Salaam this 15th day of April, 2016.

E.M.K. RUTAKANGWA
JUSTICE OF APPEAL

B. M. LUANDA
JUSTICE OF APPEAL

B.M. MMILLA
JUSTICE OF APPEAL
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