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EAST AFRICAN DEVELOPMENT BANK ............•.•...•...•....... APPELLANT

VERSUS

BLUELINE ENTERPRISES LIMITED ......................•..••... RESPONDENT

(Appeal from the Ruling of the High Court of Tanzania
at Oar es Salaam)

(Sheikh, J.)

dated the zs" day of March, 2009
in

Misc. Civil Cause No. 177 of 2007

JUDGMENT OF THE COURT

18 February, & s= March, 2010

MSOFFE, J.A.

The appeal to this Court is from the judgment of Sheikh, J. in

the High Court at Dar-es-Salaam striking out an application for

extension of time to set aside the Arbitration Award of Ambwene T.

H. Mwakyusa dated 31/8/2005. The learned judge struck out the

application in response to a preliminary objection taken at the

instance of the respondent that a similar.' application (Mise. Civil

Application No. 85 of 2006) was withdrawn by the applicant (the



appellant herein) without leave to institute a fresh application for the

same order. The judge made reference to Order XXIII Rutes (1)

and (3) of the Civil Procedure Code, hereinafter the Code, which read

as follows:-

1. (1) At any time after the institution of a

suit the plaintiff mey, as against all or

any of the defendants/withdraw his suit

or abandonpart of his claim.

(3) Where the plaintiff withdraws from a

suit, or abandonspart of a claim/ without the

permissionreferred to in sub-rule (2) he shall

be liable for such costs as the court may

award and shall be precluded from

instituting any fresh suit in respect of

such subject matter or such part of the

claim.

(Emphasis supplied.)

In her construction of the above sub-rules the learned judge was

satisfied that they apply to applications as well by virtue of section 2

of the Code which provides:-
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2. Subject to the express provisions of any

written Jaw the provisions of this Code shall

apply to all proceedings in the High COUl1 of

the United Repoblk; courts of resident

magistrates and district courts.

(Emphasis supplied.)

This matter has had a chequered historical background. For

purposes of this appeal the foltowing brief chronology of events will

serve the purpose. On 31/8/2005 the Arbitrator, Mr. A. T. H.

Mwakyusa, gave an award in favour of the respondent. On

14/9/2006, at the instance of the appellant, an application for

extension of time to file a petition for an order to set aside the

arbitrator's award was marked withdrawn (Mandia, J. as he then

was). On 22/6/2007 a petition by the appellant for an order to set

aside the award was dismissed by Mandia, J. for being time barred.

On 5/7/2007 the appellant filed a notice of appeal against the

decision of Mandia, J. delivered on 22/6/2007. The notice of appeal

was filed within the period of fourteen days prescribed under Rule

76 (2) of the Tanzania Court of Appeal Rules, 1979. On

11/4/2008 an application filed by the appellant for leave to appeal to
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tne Court of Appeal was struck out by Mwarija, J. On 17/12/2007 the

appellant filed an application for extension of time to file a petition to

set aside the award dated 31/8/2005. On 26/3/2009 Sheikh, J.

struck out the application, hence this appeal. In the meantime, on

8/6/2009 the appellant filed Mise. Civil Application No. 64 of 2009 in

this Court seeking extension of time to file an application for stay of

execution of the award pending the determination of the intended

appeals against the decisions of Sheikh, J. (supra) and Shangwa, J.

dated -12/5/2009 in Mise. Civil Cause No. 135 of 2005. To the best of

our knowledge this application is still pending.

Before us the appel/ant was represented by Messrs. Michael

SulHvan QC, Dilip Kesaria, Lugano Mwandamo and Peter Kabatsi,

learned advocates. On the other hand, the respondent had the

services of Prof. Gamaliel Mgongo Fimbo, learned advocate. We

commend learned counsel for the effort and industry in arguing the

parties' respective positions in the matter. Indeed, just to show how

much research was put into the matter by learned counsel not less

than thirty authorities were cited. We wish to say, however, that we

wiH not address each and everything that was put forth by learned
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counsel. We will not do so not out of disrespect or discourtesy to

them but because we think we can safely determine the appeal

without necessarily referring to everything that was argued before us

or cited to us.

In the course of hearing Prof. Fimbo raised a novel point of

law. That once Mandia, J. dismissed the petition for an order to set

aside the award it was no longer open to the appellant to go back

before the same court (Sheikh, J.) with an application for

enlargement of time to file the award. The decision by Mandia, J.

was binding between the parties. The only remedy available to the

appellant was to appeal, Prof. Fimbo stressed.

In response, Mr. Michael Sullivan QC submitted at length on the

point raised by Prof. Fimbo. In brief, he was of the general view that

the order of dismissal by Mandia, J. did not amount to a final or

conclusive determination of the matter - citing Mulla Code of Civil

Procedure, 16th Edition, at page 29 on the meaning of the

expression "conclusively determines". That the effect of the

dismissal was to place the parties in the position obtaining before the
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dismissal. That a proper construction of Section 14 (1) of the Law

of limitation Act (CAP 89) supports the proposition that the

application before Sheikh, J. was not incompetent merely because

Mandia, J. had earlier on dismissed a similar application. That a

dismissal does not mean finality, citing Ngoni-Matengo

Cooperative Marketing Union Limited v Alimohamed Osman,

1959 EA 577 at page 580 that n...•• it is the substance of the matter

that must be looked et; rather than the words used ..... N

There is no dispute that the application before Mandia, J. was

made under Section 14 (1) of the Limitation Act which reads:-

(1) Notwithstanding the provisions of this AcC

the court mev; for any reasonable or sufficient

cause/ extend the period of limitation for the

institution of an appeal or an application/

other than an application for the execution of a

decree/ and an application for such extension

may be made either before or after the expiry

of the period of limitation prescribed for such

appeal or application.

(Emphasis supplied.)
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It will be observed at once here that the power under Section 14

C 1) is at the discretion of the Court and can be exercised before or

after the expiry of the prescribed period of limitation. In dismissing

the petition on 22/6/2007 Mandia, J. relied on this Court's decision in

Tanzania Cotton Marketing Board v Cogecot Cotton Company _

that a petition under the Arbitration Ordinance is an application

falling under Item 21 of Part III of the First Schedule to the

Limitation Act whose period of limitation is 60 days. Although

Mandia, J. did not say so in so many words it is clear to us that he

made the order for dismissal under Section 3 (1) of the Limitation

Act which reads:-

1. Subject to the provisions of this-Act; every

proceeding described in the first column of the

Schedule to this Act and which is instituted

after the period of limitation prescribed

therefor opposite thereto in the second column

shall be dismissed whether or not limitation

has been set up as a defence.

(Emphasis supplied.)
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The pertinent question that falls for consideration and decision

is whether or not after a dismissal under Section 3 (1) a party is

still free to go back to the same court and institute an application for

extension of time. In other words, after the order of dismissal made

by Mandia, J. on 22/6/2007 was the appellant free toga back to the

same court and institute the application for extension of time before

Sheikh, J. which is the subject of this appeal? In answering this

question we will start by citing a few authorities ..

We begin with the case of Cogecot (supra) which was cited to

us by the appellant. As correctly observed by Mandia, J. 'the facts of

Mise. Civil Cause No. 34 of 1998 which gave rise to Cogecot (Civil

Appeal No. 60 of 1998) are on all tours" with the present matter.

Following the dismissal in Mise. Civil Cause No. 34 of 1998 the

appellant Board did not go back to the same court and institute an

application for enlargement of time. Instead, it appealed vide Civil

Appeal No. 60 of 1998.

In Olam Uganda limited suing through its Attorney

United Youth Shipping Company limited v Tanzania
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Harbours Authority, Civil Appeal No. 57 of 2002 (unreported) this

Court had occasion to consider the effect of Section 67 (b) of the

Tanzania Harbours Act, 1977 which bars the institution of a legal

proceeding after the expiration of 12 months of the accruing of the

cause of action; The Court stated:- .

A suit or legal proceeding instituted beyond

that period does not lie and in the light of the

mandatory provisions of section 3 (1) of the

Law of Limitation AC0 1971 "shall be dismissed

whether or not limitation has been set up as a

defence" .....

In our considered opinion then, the

dismissal amounted to a conclusive

determination of the suit by the High

Court as it was found to be not legally

sustainable. The appellant cannot refile

another suit against the respondent

based on the same causeof action unless

and until the dismissal order has been

vacated either on review by the same

court or on appeal or revision by this

Court .....

. (Emphasis supplied.)
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