
-. sx~)
i, 'V -«?'
'-}'L~~ IN THE COURT OF A.PPEALOF TANZANIA/ /x!~<./ AT ARUSHAt<-( .,.(/" .
A·~ (CORAM. KIMARO, l.A., MASSATI, l.A., And MMILLA ,l.A.)

~ CRIMINAL APPEAL NO.130 OF 2013
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~ 7 ABRAHAM AN RAMADHANI @ CHINO APPELLANT
QI

VERSUS
THE REPUBLIC RESPONDENT

(Appeal from the judgment of the Court of Resident
Magistrate at Arusha exercising extended jurisdiction)

(Mashauri PRM, Ell.)

dated 30th April, 2013
in

EO Criminal Session Case No.ll of 2013

RULING OF THE COURT

6th & iz" December 2013I

KIMARO, J.A.:-

Abrahaman Ramadhani @ Chino, the appellant, was tried in the

Court of Resident Magistrate at Arusha, with the offence of murder

contrary to section 196 of the PenalCode, before Mashauri Senior Resident

Magistrate exercising extended jurisdiction. He was convicted and

sentenced to suffer death by hanging. Aggrieved by the conviction and the

sentence, he has filed in this Court six grounds of appeal challenging the.
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legality of his conviction and the sentence. Mr. John. Materu learned

advocate who represented him in this appeal also filed three grounds of

appeal, the third one being in alternative to the first two qrounds.

Mr. Materu learned advocate appeared for the appellant when the

appeal was called on for the hearing. The respondent Republic was

represented by Ms. Lilian Aloyce Mmassi, assisted by Mr. Haruni Matagane,

both learned State Attorneys.

This appeal will not be determined on merit becauseof an irregularity

in the transfer of the case from the High Court to the Court of Resident

Magistrate. At the instance of the Court the learned advocate for the

appellant and the learned State Attorneys were required to address the

Court on the propriety of the order of transfer of the case from the High

Court to the Court of Resident Magistrate appearing at page 9 of the

record of appeal. The order itself is a direction and it reads as follows:

"DIRECTION

(Made under the Provisions of Sub-section (1) of

Section 2S6(l)A of the Criminal Procedure Act 1985
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As added by Act No.2 of 1996 and any other

enabling provisions of law.)

I hereby direct that Criminal Session Case No.78 of

2011 in which accusedperson(s) was/were committed

for trial by the High Court of Tanzania at Arusha be

and is hereby transferred to the Court of Resident

Magistrate, Arusha, for plea, preliminary hearing and

or trial and the determination by a resident Magistrate

who, under Government Notice No. 374 of November,

2012 is conferred with extended original jurisdiction

under the provisions of sub-section (1) of section 173

of the Criminal Procedure Act 1985 [CAP 20

R.E2002}. Given under my hand and the seal of the

. Court this t" day of February 2013.

Signed

JUDGEI/C"

Both Mr. Materu learned advocate and Mr. Matagane learned State

Attorney conceded that the direction to have the case transferred from the

High Court to the Court of Resident Magistrate for trial was not proper

because it did not mention the specific Resident Magistrate to whom the

case was transferred for trial. They said because of that omission, Mr.
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Mashauri Senior Resident Magistrate had no jurisdiction to try the case.

They requested the Court to exercise its powers of revision under section

4(2) of the Appellate Jurisdiction Act, [CAP 141 R.E.2002] to quash the

entire proceedings that were presided over by the Senior Resident

Magistrate with extended jurisdiction.

Section 256A (1) reads as follows:

"The High Court may direct that the taking of plea and

the trial of an accused person committed for trial by

the High Court, be transferred to, and be conducted by

a resident Magistrate upon whom extended

jurisdiction has been granted under sub-section

(1) of section 173. "(Emphasisadded)

On the other hand section 173(1) (a) reads:

"The Minister may after consultation with the Chief

Justice and the Attorney General, by order published

in the Gazette-

(a) invest any resident magistrate with the power

to try any category of offences which, but for the
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provision of this section would ordinarily be tried

by the High Court and may specify the area

within which he may exercisesuch powers/ or

(b) invest any.magistrate with powers to try any

specified case or casesof such offences and such

magistrate shall, by virtue of the order, have the

power, in respect of the offences specified in the

order to impose any sentence which could be

imposed by the High Court. 11

From the reading of sections 256A(1) and 173(1)(a) and (b) of the

Criminal Procedure Act, it is clear that the transfer of the case from the

High Court to the Court of Resident Magistrate must be directed to a

specific magistrate conferred with extended jurisdiction to hear such a

case. The words a resident magistrate upon whom extended

jurisdiction has been granted under subsection (1) of section 173

used in the section means that the magistrate must be specified. The

transfer must not be directed to the trial court generally, but to a named

magistrate conferred with such powers.
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In the case of Zakaria Magoma V R Criminal Appeal No.113 of.

2006 (unreported) the Court interpreted section 45(2) of the Magistrates

Act [CAP 11 R.E.2002] which is worded in the same way as section 256 A

(1) and said:

"Our reading and understanding of the above section

(after it was reproduced in the judgement) is that the

transfer of appeals from the High Court to the lower

courts is done to specific magistrate and not to Court. "

Becauseof the omission to mention the name of Mr.W. R. Mashauri ,

SRME/J in the order that transferred the case to him for trial, it means

that he did not have jurisdiction to conduct the trial. The entire

proceedings conducted by him from 13th March 2013 to so" April when he

delivered the judgment are a nullity, See the case of Iddi Bakari Seja

Maembe V R Criminal Appeal No. 169 of 2013 (unreported).

We would have ended here but there is another irregularity which we

noted in the notice of appeal.
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Rule"68(1) of the Court of Appeal Rules, 2009 provides that the

notice of appeal initiates an appeal in this Court. The appellant was

required under Rule 68(2) of the Rules·to indicate the nature of the

conviction and the sentence the appellant is appealing against, and it must

conform substantially with Form B in the First Schedule to the Rules. Form

B/1 is the one which is concerned with appellants who are in prison as is

the appellant in this case. The appellant is required to show in the body of

the notice of appeal, his/her name, the name of the judge or magistrate

who gave the decision he/she is appealing against, the place where the

decision was given, and the date of the decision. This is vital information

for the identification of the decision forming subject of the appeal.

In this appeal both the learned advocate representing the appellant

and the learned State Attorneys representing the respondent admitted that

the notice of appeal is defective. It shows that the case was tried by a

justice of the High Court and gives a case number for the High Court. It

also shows that it was signed on 2nd April 2013 before the decision was
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given. The decision was given on 30th April, 2013. As we have already

indicated the case was tried by a resident magistrate with extended

jurisdiction and it was tried in the Court of Resident magistrate. All these

are fatal irregularities. '

We appreciate the predicament the appellants imprisoned for capital

offences face in prison in filing documents in Court. They depend on the

mercy of the prison authorities who at times fail to fulfil their duties.

Since accused persons in capital offences cases must be represented by

advocates at State expenses, given the problems the appellants face in

filing proper notice of appeal in prison, we suggest that when an accused

person is convicted, an advocate who represents him/her should take the

responsibility of filing a notice of appeal. It is our reasoned opinion that

such a step will be a great relief to such appellants.

Coming back to the defect we mentioned in the direction that

transferred the case from the High Court to the Court of Resident

Magistrate for trial, we exercise powers of revision under section 4(3) of
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Court for hearing of the case afresh from the stage reached. before the

the Appellate Jurisdiction Act, .1979, and quash the entire proceedings

conducted by Mr. Mashauri SRMEjJ and remit the file back to the High

case was transferred to the Court of Resident Magistrate for trial. ' For

interest of justice we direct that the case be heard as expeditiously as

possible. It is ordered.

DATED at ARUSHA this 10th day of December, 2013.

I certify that this is a true copy of the original.

~ wizu
PUTY REGISTRAR

COURT OF APPEAL
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